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PREFACE 

TO  THE  THIRD  EDITION 

Lassa  Francis  Lawrence  Oppenheim,  the  author 
of  this  book,  was  born  near  Frankfurt  on  March  30, 
1858.  Educated  there,  and  at  the  Universities  of 
Berhn,  Gottingen,  Heidelberg,  and  Leipzig,  he 
showed  great  versatility  of  talent,  studying  philo- 
sophy, medicine,  and  theology  as  well  as  law. 
Among  his  teachers  were  Binding,  von  Jhering, 
and  BluntschU.  In  1886  he  began  to  lecture  in  the 
University  of  Freiburg,  and  became  Extraordinary 
Professor  there  in  1889  ;  he  was  called  to  a  Pro- 
fessorial Chair  at  Basle  in  1891.  During  these  years 
he  wrote  several  books,  mainly  upon  Criminal  Law. 
He  left  Basle  for  England  in  1895,  determined  to 
devote  the  mature  years  of  his  life  to  International 
Law,  which  he  had  then  recently  been  teaching.  He 
studied  its  varied  literature  with  characteristic 
energy,  and  set  himself  to  write  this  treatise,  first 
pubhshed  in  1905  and  1906.  He  was  then  Lecturer 
in  International  Law  at  the  London  School  of 
Economics.  In  1902  he  married  a  daughter  of 
Lieutenant-Colonel  Cowan,  and  had  one  daughter, 
Mary.  In  1908  he  succeeded  Westlake  in  the  Chair 
founded  at  Cambridge  by  WilUam  Whewell,  and 
made  it  his  constant  aim  to  fulfil  the  charge  given  to 
the  holder  '  to  lay  down  such  rules  and  suggest  such 
measures  as  may  tend  to  diminish  the  evils  of  war 
and  fmally  to  extinguish  war  between  nations.'     He 
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was  elected  an  Associate,  and  then  a  Member,  of 
the  Institute  of  International  Law,  and  an  Honorary 
Member  of  the  Royal  Academy  of  Jurisprudence  at 
Madrid.  As  Wliewell  Professor  he  devoted  him- 
self to  the  duties  of  his  ofhce,  lecturing  to  large 
classes  and  watching  with  special  care  over  the 
training  of  Wliewell  scholars.  All  who  were  thus 
drawn  within  his  circle  were  fascinated  by  his 
enthusiasm  and  personal  charm.  He  brought  out  a 
second  edition  of  this  treatise  in  1912,  and  was 
writing  monographs  and  contributing  articles  to 
many  papers.  He  edited  the  Zeitschrift  fur  Vol- 
kerrecht  in  collaboration  with  Kohler  until  the  out- 
break of  the  war.  In  1909  he  had  published  Inter- 
national Incidents — a  book  of  problems  for  discussion 
with  his  pupils.  A  short  study  of  the  Panama  Canal 
Conflict  was  widely  read,  and  with  General  Edmonds 
he  prepared  a  manual  of  Land  Warfare  for  the 
guidance  of  Officers  of  His  Majesty's  Army.  His 
next  work  was  to  collect  the  papers  of  John  Westlake, 
and  to  edit  a  series  of  contributions  to  International 
Law  and  Diplomacy. 

During  these  Cambridge  days  his  reputation  had 
spread  all  over  the  world,  and  he  enjoyed  to  the  full 
the  new  opportunity  thus  brought  to  him.  He 
sought,  and  gained  easily,  the  friendship  of  dis- 
tinguished jurists  everywhere ;  and  through  a 
cordial  exchange  of  opinions  he  was  able  to  study 
their  varying  points  of  view.  For  such  a  work  his 
training  in  different  legal  systems  had  especially 
fitted  him,  since  his  conceptions  of  jurisprudence 
were  truly  international.  Visitors  came  to  Whewell 
House  from  many  lands,  and  his  wife,  who  shared 
his  interest  in  his  work,  his  friends,  and  his  pupils, 
joined  in  welcoming  them  to  their  home.  Warmly 
received,    they    went    and    came    again.      In    the 
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Professor's  private  room  at  the  Law  Schools  is  a 
gallery  of  photographs  of  international  lawyers  of 
almost  every  nationality. 

Then  came  tlie  war.  The  guilty  diplomacy  of 
Germany,  and  the  crime  of  the  German  armies  in 
Belgium,  tilled  him  with  horror,  to  which  he  gave 
public  expression.  He  had  already  offered  his 
services  to  the  British  Government,  and  was  able 
to  lend  his  knowledge  and  prestige  towards  the 
overthrow  of  a  system  which  would  have  throttled 
the  Law  of  Nations.  The  new  uses  for  this  book 
soon  exhausted  the  second  edition  ;  but  he  would 
not  then  publish  a  third,  and  confined  himself  to 
collecting  material  and  recording  the  changes  which 
each  day  brought.  He  felt  that  the  stress  of  events 
was  too  great  for  him  to  mould  judgments  that 
should  be  fashioned  in  a  mind  in  repose.  So  he 
looked  to  the  United  States,  then  at  peace,  to  sustain 
the  legal  traditions  of  International  Law  during  the 
struggle,  and  himself  became  Corresponding  Member 
of  the  American  Institute  of  International  Law  in 
1915.  He  also  hoped  that  an  American  jurist  would 
first  tell  the  legal  story  of  the  war,  and  this  hope  his 
friend.  Professor  Garner  of  Illinois,  has  brought  to 
fulfilment.  With  cautious  sympathy  he  watched 
the  growth  of  the  League  of  Nations  movement, 
and  three  lectures  which  he  had  delivered  upon  it 
were  in  the  press  when  Grermany  asked  for  an 
armistice. 

He  at  once  began  to  prepare  the  new  edition  of 
this  treatise.  He  was  eager  to  point  out  that 
during  the  World  War  '  not  the  whole  of  International 
Law  has  gone  to  pieces,  but  only  parts  of  the  Law  of 
War,'  and  that  '  the  Law  of  Peace  is  the  centre  of 
gravity  of  International  Law.'  But  the  strain  of 
the  war  had  overtaxed  his  health,  and  the  ill  effects 
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now  revealed  themselves.  His  friends  found  him 
in  the  summer  of  1919  Avith  his  enthusiasm  impaired 
by  physical  weariness,  and  he  spoke  regretfully  of 
the  mass  of  new  material  before  him.  He  doubted 
whether  he  would  live  to  work  through  it.  At  the 
beginning  of  August  he  went  to  Wales,  breaking 
away  from  a  study  of  the  German  Treaty.  He  had 
just  heard  that  the  University  was  to  confer  upon 
him  the  degree  of  Doctor  of  Letters.  Rest  and 
change  did  not  restore  him,  and  he  came  home 
dangerously  ill.     He  died  on  October  7,  1919. 

This  is  no  place  to  set  a  value  upon  his  achieve- 
ments, or  to  voice  the  affection  and  esteem  of  those 
who  knew  him.  That  is  being  done  by  his  old  friend, 
Edward  Arthur  Whittuck,  to  whom  the  former 
editions  of  this  treatise  were  dedicated,  in  the  new 
British  Year  Book  of  International  Law.  His  power 
of  insight,  his  passion  for  research  he  gave  freely 
m  the  cause  of  the  Law  of  Nations.  His  optimism, 
so  attractive  to  aU,  was  tempered  by  sober  under- 
standing. '  I  will  not  deny,'  he  wrote  at  the  end  of 
the  war,  '  that  the  League  may  fall  to  pieces  ;  and 
that  a  disaster  Hke  the  present  may  again  visit 
mankind.'  But  such  thoughts  did  not  deter  him. 
To  him  labour  in  International  Law  was  service  for 
humanity  ;  for  future  generations  he  could  give  no 
more  than  his  best,  and  would  give  no  less. 


It  was  Oppenheim's  practice  to  work  at  his  book 
day  by  day,  now  rewriting  a  paragraph,  now  marking 
a  page  for  revision  in  the  Ught  of  an  article  or  a 
lecture,  now  recording  new  incidents  on  the  ample 
and  well-ordered  leaves  of  his  own  copy.  So  it 
was  found  when  he  died  ;  a  few  chapters,  but  only 
a  few,  were  ready  for  the  printer.     But   now  the 
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rewritU'H  paragraplis,  ilic  inaiiuscript  iioIck,  have 
been  emboclied  in  the  text.  To  mark  each  minor 
change  in  Oppenheim's  words  unfortunately  proved 
inipractieable,  though  the  attempt  was  abandoned 
with  reluctance.  However,  unnecessary  changes 
have  been  scrupulously  avoided,  and  views  and 
opinions  have  been  nowhere  interpolated.  So  far 
the  task  was  less  diflficult.  But  in  July  1919  the 
author's  notes  ended  ;  his  last  unfinished  work  was 
upon  the  German  Treaty,  then  just  signed,  and  many 
crowded  months  have  since  gone  by.  Mrs.  Oppen- 
heim  and  ^Ir.  Longman  desired  that  the  narrative 
should  be  brought  down  to  the  date  of  publication, 
and  this  has  been  done  by  recording  events  to  the 
end  of  May  1920.  But  the  reader  will  not  be  at  a 
loss  to  distinguish  these  notes  and  paragraphs.  They 
are  many  that  deal  with  the  German  Treaty,  all 
that  comprise  later  happenings,  and  a  few  others 
which  should  here  be  mentioned.  Sections  50a  and 
506  w^ere  written  with  some  guidance  from  the 
author's  jottings.  Developments  within  the  British 
Empire  made  changes  in  Sections  94a  and  946  in- 
evitable. Sections  197a  to  197c  had  to  be  revised 
to  embody  the  new  International  Air  Convention. 
The  sections  dealing  w^ith  International  Commis- 
sions and  Offices,  which  the  author  had  marked  for 
revision,  have  been  partly  rewritten,  in  order  to 
incorporate  recent  events.  For  the  same  reason 
modifications  have  been  made  in  Section  476a  (the 
International  Prize  Court  proposed  by  the  unratified 
xnth  Hague  Convention),  and  new  matter  has  been 
added  to  Section  4766  (proposals  for  an  International 
Court  of  Justice).  In  the  lists  of  law-making  treaties 
and  of  non-political  Unions  such  additions  or  varia- 
tions have  been  made  as  were  rendered  necessary 
by   the  Peace   Conference   of   1919.     The   sections 
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dealing  with  the  Treaties  of  Peace  and  the  position  of 
Unions  after  the  World  War  are  not  from  Oppen- 
heim's  pen ;  but  he  had  himself  written  the  impor- 
tant sections  explaining  and  discussing  the  League 
of  Nations. 

It  is  too  much  to  hope  that  the  editorial  work 
will  always  meet  with  the  approval  of  the  reader ; 
doubtless  many  questions  which  have  been  anxiously 
debated  others  would  have  solved  difierently.  But 
having  accepted  a  responsibility  not  easy  to  dis- 
charge, I  have  striven  (with  what  success  I  do  not 
know)  to  be  guided  by  reverence  and  affection  for 
a  friend. 


Help  has  come  from  many  quarters,  and  this  is 
an  opportunity  for  being  grateful.  The  Table  of 
Cases  has  been  prepared,  and  the  Index  revised, 
under  the  direction  of  Mr.  C.  E.  A.  BedweU,  Keeper 
of  the  Middle  Temple  Library,  by  his  Assistant, 
Mr.  H.  A.  C.  Sturgess ;  to  Messrs.  T.  and  A.  Constable, 
who  have  come  to  my  aid  in  proof-reading,  a  par- 
ticular debt  of  gratitude  is  due. 


Ronald  F.  Roxburgh. 


9  Old  Square,  Lincoln's  Inn, 
June  29,  1920, 
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national public  (1915). 

Pradier-  =         Pradier-Foder6,   Traite    de    Droit   intema- 
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Treaty  of  Peace  between  the  Allied  and 
Associated  Powers  and  Germany,  signed 
at  Versailles  on  June  28,  1919. 

Treaty  of  Peace  between  the  Allied  and 
Associated  Powers  and  Austria,  signed 
at  Saint-Germain-en-Laye  on  September 
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Treaty  of  Peace  between  the  United  States 
of  America,  the  British  Empire,  France, 
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Versailles  on  June  28,  1919. 

Treaty  between  the  Principal  Alhed  and 
Associated  Powers  and  Czecho -Slovakia, 
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parties  except  the  Serb-Croat-Slovene 
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Treaty  between  the  Alhed  and  Associated 
Powers  and  Roumania,  signed  at  Paris  on 
December  9,  1919. 
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I 

THE   LAW   OF  NATIONS   AS  LAW 

Hall,  pp.  13-16 — Maine,  pp.  50-53 — Lawrence,  §§  1-3,  and  Essay t,  pp.  1-36 — 
Philliraore,  i.  §§  1-12— Twiss,  i.  §§  104-105— Taylor,  §  2— Moore,  i.  §§  1-2 
— Westlake,  i.  pp.  1-13,  and  Papers,  pp.  392-413 — Walker,  History,  i. 
§§  1-8— Halleok,  i.  pp.  50-59— Hershey,  Nos.  1-10— Ullraann,  §§  2-4 
— Heffter,  §§  1-5 — Holtzendorff  in  Holtzendorff,  i.  pp.  19-26 — Nys,  i. 
pp.  138-151— Rivier,  i.  §  1— Bonfiisi  Nos.  26-31— Pradier-Fod4r6,  i. 
Nos.  1-23 — M^rignhac,  i.  pp.  5-28 — Martens,  i.  §§  1-5 — Fiore,  i.  Noa. 
186-208,  and  Code,  Nos.  1-31 — Bulmerincq,  Praxit,  Theorie  und  Codi- 
fication des  Volkerrechtt  {\%1A),  pp.  158-164 — Higgins,  The  Binding  Force 
of  Inltmational  Law  (1910) — Heilborn,  Orundhegrije  des  Volkerrechta 
(1912),  §§  1-5  — Grosch,  Der  Zwang  im  Volkerrecht  (1912),  pp.  1-38, 
109-137  — Redslob,  Das  Problem  des  Volkerrechta  (1917)  — Laramasch, 
Das  Volkerrecht  nach  dem  Kriege  (1917),  pp.  61-91 — Praag,  Nos.  1-3 — 
Pollock  in  the  Law  Quarterly  Review,  xviii.  (1902),  pp.  418-429 — Soott 
in  A.J.,  i.  (1907),  pp.  831-866  — Willoughby  and  Root  in  A.J.,  ii. 
(1908),  pp.  357-365  and  451-457  — Nys  in  A.J.,  vi.  (1912),  pp.  1-29, 
279-315 — Munroe  Smith,  The  Nature  and  Future  of  International  Law 
in  the  American  Political  Science  Review,  xxii.  (1918)  —  Foulke  in 
the  Columbia  Laio  Review,  xix.  (1919),  pp.  429-466. 

§  1.  Law  of  Nations  or  International  Law  {Droit  des  Concep- 
genSy  Volkerrecht)  is  the  name  for  the  body  of  customary  L^w°of 
and  conventional  rules  which  are  considered  legally  ^  N**''^^"- 
binding  by  civiHsed  States  in  their  intercourse  with 
each  other.     Such  part  of  these  rules  as  is  binding  upon 
all  the  civilised  States  without  exception,  as,  for  in- 
stance, the  law  connected  with  legation  and  treaties,  is 
called  universal  International  Law,  in  contradistinction 
to  'particular  International  Law,  which  is  binding  on  two 

*  In     contradistinction    to    mere       International  Comity.      See   below, 
usages    and    to    rules    of    so-called       §§  9  and  19. 

VOL.    I.  ▲ 
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or  a  few  States  only.  But  it  is  also  necessary  to  distin- 
guish general  International  Law.  This  name  must  be 
given  to  the  body  of  such  rules  as  are  binding  upon  a 
great  many  States,  including  leading  Powers.  General 
International  Law,  as,  for  instance,  the  Declaration  of 
Paris  of  1856,  has  a  tendency  to  become  universal 
International  Law. 

International  Law  in  the  meaning  of  the  term  as 
used  in  modern  times  did  not  exist  during  antiquity 
and  the  first  part  of  the  Middle  Ages.  It  is  in  its  origin 
essentially  a  product  of  Christian  civihsation,  and  began 
gradually  to  grow  from  the  second  half  of  the  Middle 
Ages.  But  it  owes  its  existence  as  a  systematised  body 
of  rules  to  the  Dutch  jurist  and  statesman  Hugo  Grotius, 
whose  work,  De  Jure  Belli  ac  Pacts,  lihri  ^^^.,  appeared 
in  1625,  and  became  the  foundation  of  all  later 
development. 

The  Law  of  Nations  is  a  law  for  the  intercourse  of 
States  with  one  another,  not  a  law  for  individuals.  As, 
however,  there  cannot  be  a  sovereign  authority  above 
the  several  sovereign  States,  the  Law  of  Nations  is  a  law 
between,  not  above,^  the  several  States,  and  is,  therefore, 
since  Bentham,  also  called  '  International  Law.' 

Since  the  distinction  of  Bentham  between  Inter- 
national Law  pubhc  and  private  has  been  generally 
accepted,  it  is  necessary  to  emphasise  that  only  the 
so-called  public  International  Law,  which  is  identical 
with  the  Law  of  Nations,  is  International  Law,  whereas 
the  so-called  private  International  Law  is  not,  at  any 
rate  not  yet.  The  latter  concerns  such  matters  as  fall  at 
the  same  time  under  the  jurisdiction  of  two  or  more 
different  States.  And  as  the  Municipal  Laws  of  different 
States  are  frequently  in  conflict  with  each  other  respect- 

^  The  arguments  used  by  Snow  (see  proposal  to  substitute  for  it  the  term 

A.J.,  "vi.    (1912),    pp.  890-900,  and  Supernational  Law,  are  based  upon 

R.G.,7iix.  (1912), pp.  309-318) against  the  untenable  dictum  that  'all  law 

the  term  hitemational  Law,  and  his  comes  from  above. ' 
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ing  such  matters,  jurists  belonging  to  different  countries 
endeavour  to  find  a  body  of  principles  according  to  which 
such  conflicts  can  be  avoided.  What  is  now  termed 
private  International  Law  would,  however,  become 
International  Law  in  case  the  Powers  agreed  by  a  law- 
making treaty  upon  a  body  of  rules  the  apphcatiou  of 
which  would  solve  such  conflicts. 

§  2.  Almost  from  the  beginning  of  the  science  of  the  Legal 
Law  of  Nations  the  question  has  been  discussed  whether  J'jJ^JJ^wof 
the  rules  of  International  Law  are  legally  binding.  Nations 
Hobbes  ^  and  Pufendorf  ^  had  already  answered  the 
question  in  the  negative.  And  during  the  nineteenth 
century  Austin  ^  and  his  followers  took  up  the  same 
attitude.  They  defined  law  as  a  body  of  rules  for  human 
conduct  set  and  enforced  by  a  sovereign  pohtical  autho- 
rity. If  indeed  this  definition  of  law  be  correct,  the 
Law  of  Nations  cannot  be  called  law.  For  Inter- 
national Law  is  a  body  of  rules  governing  the  relations 
of  sovereign  States  between  one  another.  And  there 
is  not  and  camiot  be  a  sovereign  political  authority 
above  the  sovereign  States  which  could  enforce  such 
rules.  However,  this  definition  of  law  is  not  correct. 
It  covers  only  the  written  or  statute  law  within  a  State, 
that  part  of  the  Municipal  Law  which  is  expressly  made 
by  statutes  of  Parhament  in  a  constitutional  State  or 
by  some  other  sovereign  authority  in  a  non-constitu- 
tional State.  It  does  not  cover  that  part  of  Municipal 
Law  which  is  termed  unwritten  or  customary  law. 
There  is,  in  fact,  no  community  and  no  State  in  the 
world  which  could  exist  with  written  law  only.  Every- 
where there  is  customary  law  in  existence  besides  the 
written  law.  This  customary  law  was  never  expressly 
enacted  by  any  law-giving  body,  or  it  would  not  be 

*  De  Cive,  xiv.  4. 

*  De  Jure  Naturae  et  OerUium,  ii.  c.  iii,  §  22. 

*  Lectures  on  Jurisprudence,  vi. 
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merely  customary  law.  Those  who  defire  law  as  rules 
set  and  enforced  by  a  sovereign  poUtical  authority  do 
not  deny  the  existence  of  customary  law.  But  they 
maintain  that  the  customary  law  has  the  character  of 
law  only  through  that  indirect  recognition  on  the  part 
of  the  State  which  is  to  be  found  in  the  fact  that  courts 
of  justice  apply  the  customary  in  the  same  way  as  the 
written  law,  and  that  the  State  does  not  prevent  them 
from  domg  so.  This  is,  however,  nothing  else  than  a 
fiction.  Courts  of  justice  having  no  law-giving  power 
could  not  recognise  unwritten  rules  as  law  if  these 
rules  were  not  law  before  that  recognition,  and  States 
recognise  unwritten  rules  as  law  only  because  courts  of 
justice  do  so. 
Charac-  §  3.  For  the  purpose  of  finding  a  correct  definition 
orRuiea  of  law  it  is  iu  dispcusable  to  compare  morahty  and  law 
of  Law.  -^{i}^  each  other,  for  both  lay  down  rules,  and  to  a  great 
extent  the  same  rules,  for  human  conduct.  Now  the 
characteristic  of  rules  of  morahty  is  that  they  apply  to 
conscience,  and  to  conscience  only.  An  act  loses  all 
value  before  the  tribunal  of  morality,  if  it  was  not  done 
out  of  free  will  and  conscientiousness,  but  was  enforced 
by  some  external  power  or  was  done  from  some  con- 
sideration which  lies  without  the  boundaries  of  con- 
science. Thus,  a  man  who  gives  money  to  the  hospitals 
in  order  that  his  name  shall  come  before  the  public 
does  not  act  morally,  and  his  deed  is  not  a  moral  one, 
though  ifc  appears  to  be  one  outwardly.  On  the  other 
hand,  the  characteristic  of  rules  of  law  is  that  they  shall, 
if  necessary,  be  enforced  by  external  power.^  Rules 
of  law  apply,  of  course,  to  conscience  quite  as  much 
as  rules  of  morahty.  But  the  latter  require  to  be 
enforced   by   the  internal  power  of   conscience   only, 

^  Westlake,  Papers,  p.  12,  seems       and  Twiss,  i.  §  105,  adopts  it  expressig 
to  make   the  same  distinction  be-       verbis. 
tween  rules  of  law  and  of  morality, 
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whereas  the  former  require  to  be  enforced  by  some 
external  power.  \\'hen,  to  give  an  iUustrative  example, 
momlity  commands  you  to  pay  your  debts,  it  hopes 
that  your  conscience  will  make  you  pay  them.  On  the 
other  hand,  if  the  law  gives  the  same  command,  it 
hopes  that,  if  the  conscience  has  not  sufficient  power  to 
make  you  pay  your  debts,  the  fact  that,  if  you  will  not 
pay,  the  bailili'  will  come  into  your  house,  will  do  so.^ 

§  4.  If  these  are  the  characteristic  signs  of  morality  Law- 
and  of  law,  we  are  justified  in  stating  the  principle  :  Authority 
A  rule  is  a  rule  of  morahty,  if  by  common  consent  of  ^°^  ^'^^^ 

.  .  ,.*'•'.  tialforthe 

the  commumty  it  apphes  to  conscience  and  to  con-  Kxistenc© 
science  only  ;  whereas,  on  the  other  hand,  a  rule  is  a  ° 
rule  of  law,  if  by  common  consent  of  the  community  it 
shall  eventually  be  enforced  by  external  power.  With- 
out some  kind  both  of  morahty  and  law,  no  community 
has  ever  existed,  or  could  possibly  exist.  But  there 
need  not  be,  at  least  not  among  primitive  communities, 
a  law-giving  authority  within  a  community.  Just  as 
the  rules  of  morahty  are  growing  through  the  influence 
of  many  different  factors,  so  the  law  can  grow  without 
being  expressly  laid  down  and  set  by  a  law-giving 
authority.  Wherever  we  have  an  opportunity  of 
observing  a  primitive  community,  we  find  that  some 
of  its  rules  for  human  conduct  apply  to  conscience 
only,  whereas  others  shall  by  common  consent  of  the 
community  be  enforced  ;  the  former  are  rules  of  morahty 
only,  whereas  the  latter  are  rules  of  law.  For  the 
existence  of  law  neither  a  law-giving  authority  nor 
courts  of  justice  are  essential.  Whenever  a  question  of 
law  arises  in  a  primitive  community,  it  is  the  com- 
munity itself  and  not  a  court  which  decides  it.     Of 

*  This  distinction  between  rules  of  Vollcerrechts   (1912),    pp.    3-10)  who 

law  and  of  morality  is,  however,  by  deny  to  the  rules  of  law  the  essen- 

no  means  generally  recognised,  for  tial  characteristic  that  they  shall,  if 

there  are  many  writers  (see,  for  in-  necessary,   be  enforced  by  external 

Btance,   Heilborn,   Orundbegriffe  des  power. 
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course,  when  a  community  is  growing  out  of  the  primi- 
tive condition  of  its  existence  and  becomes  gradually 
so  enlarged  that  it  turns  into  a  State  in  the  sense  proper 
of  the  term,  the  necessities  of  hfe  and  altered  circum- 
stances of  existence  do  not  allow  the  community  itself 
any  longer  to  do  anything  and  everything.  And  the 
law  can  now  no  longer  be  left  entirely  in  the  hands  of 
the  different  factors  which  make  it  grow  gradually 
from  case  to  case.  A  law-giving  authority  is  now  just 
as  much  wanted  as  a  governing  authority.  It  is  for 
this  reason  that  we  find  in  every  State  a  Legislature, 
which  makes  laws,  and  courts  of  justice,  which  ad- 
minister them. 

However,  if  we  ask  whence  does  the  power  of  the 
Legislature  to  make  laws  come,  there  is  no  other  answer 
than  this  :  from  the  common  consent  of  the  community. 
Thus,  in  Great  Britain,  Parhament  is  the  law-maldng 
body  by  common  consent.      An  Act  of  Parliament  is 
law,  because  the  common  consent  of  Great  Britain  is 
behind  it.     That  Parhament  has  law-making  authority 
is  law  itself,  but  unwritten  and  customary  law.     Thus 
the  very  important  fact  comes  to  light  that  all  statute  or 
written  law  is  based  on  unwritten  law  in  so  far  as  the 
power  of  Parliament  to   make   statute  law  is  given  to 
Parlia^nent  by  unwritten  law.     It  is  by  the  common 
consent   of   the   British   people   that   Parhament   has 
the  power  of  making  rules  which  shall  be  enforced 
by    external    power.    But    besides    the    statute    laws 
made  by  Parliament  there  exist  and  are  constantly 
growing  other  laws,  unwritten  or  customary,  which  are 
day  by  day  recognised  through  courts  of  justice. 
Definition      §  5.  On  the  basis  of  the  results  of  these  previous 
SsentSr  investigations  we  are  now  able  to  give  a  definition  off 
Condi-      law.     We  may  say  that  law  is  a  body  of  rules  for.  human 

tions  of  ,  .  -,  .-^        '^  .  ^  .  ^    ^^    ''  "^  ^     J. 

Law.        conduct  within  a  community  which  by  common  consent  oj 
this  community  shall  be  enforced  by  external  power. 
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The  essential  conditions  of  the  existence  of  law  are,  , 
therefore,  threefold.  There  must,  first,  be  a  community. 
There  must,  secondly,  he  a  body  of  ndes  for  human 
conduct  within  that  connnunity.  And  there  must, 
thirdly,  be  a  common  consent  of  that  comnmnity 
that  these  rules  shall  be  enforced  by  external  power. 
It  is  not  an  essential  condition  either  that  such  rules 
of  conduct  should  be  written  rules,  or  that  there  should 
be  a  law-making  authority  or  a  law-administering  court 
within  the  community  concerned.  And  it  is  evident 
that,  if  we  find  this  definition  of  law  correct,  and  accept 
these  three  essential  conditions  of  law,  the  existence  of 
law  is  not  Hmited  to  the  State  community  only,  but  is 
to  be  found  everywhere  where  there  is  a  community. 
The  best  example  of  the  existence  of  law  outside  the 
State  is  the  law  of  the  Roman  Cathohc  Church,  the  so- 
called  Canon  Law.  This  Church  is  an  organised  com- 
munity whose  members  are  dispersed  over  the  whole 
surface  of  the  earth.  They  consider  themselves  bound 
by  the  rules  of  the  Canon  Law,  although  there  is  no 
sovereign  poHtical  authority  that  sets  and  enforces 
those  rules,  the  Pope  and  the  bishops  and  priests  being 
a  rehgious  authority  only.  But  there  is  an  external 
power  through  which  the  rules  of  the  Canon  Law  are 
enforced — namely,  the  punishments  of  the  Canon  Law, 
such  as  exconmiunication,  refusal  of  sacraments,  and 
the  Uke.  And  the  miles  of  the  Canon  Law  are  in  this 
way  enforced  by  common  consent  of  the  whole  Roman 
Catholic  community. 

§  6.  But  it  must  be  emphasised  that,  if  there  is  law  ^^  pot 
to  be  found  m  every  commumty,  law  m  this  meaning  tified  with 
must  not  be  identified  with  the  law  of  States,  the  so-  iJ^]^^^^ 
called  Municipal  Law,^  just  as  the  conception  of  State 

*  Throughout  this  work  the  term       in  oontradistiuction  to  Inttrualional 
'  Municipal  Law '  is  made  use  of  in       Law. 
the  sense  of   national  or  State  law 
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must  not  be  identified  with  the  conception  of  com- 
munity. The  conception  of  community  is  a  wider  one 
than  the  conception  of  State.  A  State  is  a  community, 
but  not  every  community  is  a  State.  Likewise  the 
conception  of  law  pure  and  simple  is  a  wider  one  than 
that  of  Municipal  Law.  Municipal  Law  is  law,  but  not 
every  law  is  Municipal  Law,  as,  for  instance,  the  Canon 
Law  is  not.  Municipal  Law  is  a  narrower  conception 
than  law  pure  and  simple.  The  body  of  rules  which 
is  called  the  Law  of  Nations  or  International  Law  might, 
therefore,  be  law  in  the  strict  sense  of  the  term,  although 
it  might  not  possess  the  characteristics  of  Municipal 
Law.  To  make  sure  whether  the  Law  of  Nations  is  or 
is  not  law,  we  have  to  inquire  whether  the  three  essential 
conditions  of  the  existence  of  law  are  to  be  found  in  the 
Law  of  Nations. 
The  §  7.  As  the  first  condition  is  the  existence  of  a  com- 

ofNa-^^  munity,  the  question  arises,  whether  an  international 
tions'  community  exists  whose  law  could  be  the  Law  of 
munity.  Nations.  Bcfore  this  question  can  be  answered,  the 
conception  of  a  community  must  be  defined.  A  com- 
munity may  be  said  to  be  the  body  of  a  number  of 
individuals  more  or  less  bound  together  through  such 
common  interests  as  create  a  constant  and  manifold  1 
intercourse  between  the  single  individuals.  This  defini- 
tion of  a  community  covers  not  only  a  community  of 
individual  men,  but  also  a  community  of  individual 
communities  such  as  individual  States.  But  is  there 
a  universal  international  community  of  all  individual 
States  in  existence  ?  This  question  had  already,  before 
the  World  War,  been  decided  in  the  affirmative  as  far 
as  the  States  of  the  civilised  world  were  concerned.  In- 
numerable were  the  interests  which  then  already  knit 
all  the  individual  civihsed  States  together  and  which 
created  constant  intercourse  between  these  States  as  well 
as  between  their  subjects.    As  the  civihsed  States  were, 
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with  only  a  few  exceptions,  Christian  States,  there  were 
already  religious  ideas  winding  a  band  around  them. 
There  were,  further,  science  and  art,  which  are  by  their 
nature  to  a  great  extent  international,  and  which  created 
a  constant  exchange  of  ideas  and  opinions  between  the 
subjects  of  the  several  States.  Of  the  greatest  import- 
ance were,  however,  agriculture,  industry,  and  trade. 
It  is  impossible  even  for  the  largest  empire  to  pro- 
duce everything  its  subjects  want.  Therefore,  the 
productions  of  agriculture  and  industry  must  be  ex- 
changed by  the  several  States,  and  it  is  for  this  reason 
that  international  trade  is  an  unequalled  factor  for  the 
welfare  of  every  civiHsed  State.  Even  in  antiquity,  when 
every  State  tried  to  be  a  world  in  itself,  States  did  not, 
and  could  not,  exist  without  some  sort  of  international 
trade.  It  is  international  trade  which  has  created 
navigation  on  the  high  seas  and  on  the  rivers  flowing 
through  different  States.  It  is,  again,  international 
trade  which  has  called  into  existence  the  nets  of  railways 
which  cover  the  continents,  the  international  postal 
and  telegraphic  arrangements,  and  the  Transatlantic 
telegraphic  cables.^ 

The  manifold  interests  which  knit  all  the  civiHsed 
States  together  and  create  a  constant  intercourse 
between  one  another,  have  long  since  brought  about 
the  necessity  that  these  States  should  have  one  or  more 
official  representatives  living  abroad.  Thus  we  find 
everywhere  foreign  envoys  and  consuls.  They  are  the 
agents  who  make  possible  the  current  stream  of  trans- 
actions between  the  Govenmaents  of  the  different 
States.  A  nuniber  of  International  Offices,  Inter- 
national Bureaux,  International  Commissions  have 
been  permanently  appointed  for  the  administration  of 

*  See  Fried,  Daa  inUmationalt  and  discussed  which  already  before 
Lehen  der  Gegenwart  (1908),  where  the  World  War  knit  the  civilised 
the  innumerable  interesteare  grouped       States  together. 
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international  business,  and  a  Permanent  Court  of  Arbi- 
tration has  been  established  at  the  Hague.  Though 
the  individual  States  are  sovereign  and  independent 
of  each  other,  though  there  is  no  international  Govern- 
ment above  the  national  ones,  though  there  is  no  central 
pohtical  authority  to  which  the  different  States  are 
subjected,  yet  there  is  something  mightier  than  all  the 
powerful  separating  factors :  namely,  the  common  in- 
terests. And  these  common  interests  and  the  necessary 
intercourse  which  serves  these  interests,  have  long  since 
united  the  separate  States  into  an  indivisible  community. 
For  many  hundreds  of  years  this  community  has  been 
called  '  Family  of  Nations '  or  '  Society  of  Nations.* 
But  while  before  the  World  War  the  Family  of  Nations 
rested  only  on  the  basis  of  custom,  and  entirely  lacked 
any  organisation  whatever,  the  Treaties  of  Peace,  by 
estabhshing  a  League  intended  to  comprise  all  civiHsed 
States,  turned  the  unorganised  Family  of  Nations  into 
an  organised  community  of  States. 
The  §  8.  Thus  the  first  essential  condition  for  the  exist- 

of  Na-^    6nce  of  law  is  a  reahty.     The  single  States  make  alto- 
Commu-    g^^^®^  ^  body  of  States,  a  community  of  individual 
nitywith  States.     But  the  second  condition  cannot  be  denied 
Conduct,  either.    For  hundreds  of  years  more  and  more  rules 
have  grown  up  for  the  conduct  of  the  States  between 
each  other.     These  rules  are  to  a  great  extent  customary 
rules.    But  side  by  side  with  these  customary  and  un- 
written rules  more  and  more  written  rules  are  daily 
created    by    international    agreements,    such    as    the 
Declaration  of  Paris  of  1856,  the  Hague  Rules  con- 
cerning land  warfare  of  1899  and  1907,  and  the  like. 
The  so-called  Law  of  Nations  is  nothing  else  than  a 
body  of  customary  and  conventional  ^  rules  regulating 
the  conduct  of  the  individual  States  with  each  other. 

^  The  term  '  conventional  rule '  is       dicate  a    rule    created    by   express 
used  throughout  this   work   to  in-       agreement. 
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§  9.  But  how  do  matters  stand  concerning  the  third  External 
essential  condition  for  the  existence  of  law  ?  Is  there  a  til'e^En-**' 
common  consent  of  the  community  of  States  that  the  J^^^^^j^sof 
rules  of  international  conduct  shall  be  enforced  by  imema- 
ext/Crnal  power  ?  There  camiot  be  the  slightest  doubt  ci'nduot. 
that  this  question  must  be  ailii-matively  answered. 
The  heads  of  the  civihsed  States,  their  Governments, 
their  Parliaments,  and  the  public  opinion  of  the  whole  of 
civihsed  humanity,  agree  and  consent  that  the  body 
of  rules  for  international  conduct  which  is  called  the 
Law  of  Nations  shall,  if  necessary,  be  enforced  by  external 
power,  in  contradistinction  to  rules  of  international 
morahty  and  courtesy,  which  are  left  to  the  considera- 
tion of  the  conscience  of  nations.  In  the  absence  of 
a  central  authority  for  the  enforcement  of  the  rules  of 
the  Law  of  Nations,  the  States  have  to  take  the  law 
into  their  own  hands.  Self-help  and  intervention  on 
the  part  of  other  States  which  sympathise  with  the 
wronged  one  are  the  means  by  which  the  rules  of  the 
Law  of  Nations  can  be  and  actually  are  enforced.  And 
by  the  estabhshment  of  the  League  of  Nations  there  is 
now  more  reason  to  hope  than  in  former  times  that  the 
smaller  and  weaker  States  will  not  be  at  the  mercy  of  the 
larger  and  stronger  Powers,  in  case  of  a  conflict  between 
their  interests.  For,  according  to  the  Covenant  of  the 
League  of  Nations,  the  League  has  been  created,  among 
other  purposes,  for  *  the  firm  estabhshment  of  the  under- 
standings of  International  Law  as  the  actual  rule  of 
conduct  among  Goverrmients.'  It  is  true  that  there 
is  no  central  Government  above  the  Governments  of  the 
several  States,  which  could  in  every  case  secure  the  en- 
forcement of  the  rules  of  International  Law.  For  this 
reason,  compared  with  Municipal  Law  and  the  means 
available  for  its  enforcement,  the  Law  of  Nations  is 
certainly  the  weaker  of  the  two.  A  law  is  the  stronger, 
the  more  guarantees  are  given  that  it  can  and  will  be 
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enforced.  Thus,  the  law  of  a  State  which  is  governed 
by  an  uncorrupt  Government  and  the  courts  of  which 
are  not  venal  is  stronger  than  the  law  of  a  State  which 
has  a  corrupt  Government  and  venal  judges.  It  is 
inevitable  that  the  Law  of  Nations  must  be  a  weaker 
law  than  Municipal  Law,  as  there  is  not,  and  cannot  be, 
an  international  Government  above  the  national  ones 
which  could  enforce  the  rules  of  International  Law  in 
the  same  way  as  a  national  Government  enforces  the 
rules  of  its  Municipal  Law.  This  weakness  becomes 
particularly  conspicuous  in  time  of  war,  for  belhgerents 
who  fight  for  their  existence  will  always  be  apt  to  brush 
aside  such  rules  of  the  Law  of  Nations  concerning  war- 
fare as  are  supposed  to  hinder  them  in  the  conduct  of 
their  military  operations.  But  a  weak  law  is  never- 
theless still  law,  and  the  Law  of  Nations  is  by  no  means 
so  weak  a  law  as  it  sometimes  seems  to  be.  Those  who 
deny  to  International  Law  the  character  of  law  because 
they  identify  the  conception  of  law  in  general  with  that 
of  Municipal  Law  and  because  they  cannot  see  any  law 
outside  the  State,  confound  cause  and  effect.  Originally 
law  was  not.ai. jiiQdufit^f  the  Staje^  but  the  State  was  a 
product  of  law.  The  right  of  the  State  to  make  law  is 
based  upoir the  rule  of  law  that  the  State  is  competent 
to  make  law. 
Practice  §  10.  The  fact  is  that  theorists  only  are  divided  con- 
Law^^^^  cerning  the  character  of  the  Law  of  Nations  as  rieal 
Nations  as  Jaw.  In  practice  International  Law  is  constantly  recog- 
nised as  law.  The  Governments  and  Parliaments  of 
the  different  States  are  of  opinion  that  they  are  legally, 
as  well  as  morally  bound  by  the  Law  of  Nations.  Like- 
wise, pubHc  opinion  of  all  civilised  States  considers  every 
State  legally  bound  to  comply  with  the  rules  of  the  Law 
of  Nations,  not  taking  notice  of  the  opinion  oi  those 
theorists  who  maintain  that  the  Law  of  Nations  does 
not  bear  the  character  of  real  law.    And  the  several 
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States  not  only  recognise  the   rules  of   International 
Law  as  legally  binding  in   innumerable  treaties,   but 
emphasise  every  day  the  fact  that  there  is  a  law  between 
themselves.     They    moreover    recognise    this    law    by 
their  Municipal  Laws  ordering  their  officials,  their  civil 
and   criminal   courts,   aiid   their  subjects  to   take   up 
such  an  attitude  as  is  in  confurmity  with  the  duties 
imposed  upon  their  sovereign  by  the  Law  of  Nations. 
If  a  violation  of  the  Law  of  Nations  occurs  on  the  part 
of  an  individual  State,  public  opinion  of  the  civihsed 
world,  as  well  as  the  Governments  of  other  States,  stig- 
matise such  violation  as  a  violation  of  law  pure  and 
simple.     And  countless  treaties  concerning  trade,  navi- 
gation,   post,    telegraph,    copyright,    extradition,  and 
many   other   objects    exist    between   civihsed    States, 
which  treaties,  resting  entirely  on  the  existence  of  a 
law  between  the  States,  presuppose  such  a  law,  and 
contribute  by  their  very  existence  to  its  development 
and  growth. 

Violations  of  this  law  are  certainly  frequent,  especially 
during  war.     BuUhe^offenders  always  try  to  prove  that 
their  actsdo  not  const4tufejLvyatiQja,a^^^ 
a  flgETto  act  as  they'Ho^according  to  the  Law  of  Nations, 
or  at  least  that  no  rule  of  the  Law  of  Nations  is  against 
their  acts.     Has  a  State  ever  confessed  that  it  was  going 
to  break  the  Law  of  Nations  or  that  it  ever  did  so  ? 
The  fact  is  that  States,  in  breaking  the  Law  of  Nations, 
never  deny  its  existence,   but  recognise  its  existence 
through  the  endeavour  to  interpret  the  Law  of  Nations 
in  a  way  favourable  to  their  act.i    And  there  is  an 

»  Thus  when   in  August  1914,  Ger-  object  of   which   was   the  diffusion 

many   began    the    V^orlJ    War    by  of  asphyxiating  gases.     Agafn  when 

^^^^^K^S^^^'^-^^^   Belgi^um,  she  she  ordered  her  submarines   to  tor 

pleaded  the  necessity  of  self-preser-  pedo    the    Lutitania    and    thereby 

vation  as  an  excuse      When,  in  1915,  drowned   over  1100    innocent   men 

sue  every  where  made  use  of  poisonous  women  and  children,  she  pleaded  that 

gases,  she  pleaded  that  the  French  the  act  was  lawful  a^  one  of  reprisal 
had  made  use  of  projectiles,  the  sole  *^ 
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ever-growing  tendency  to  bring  disputed  questions  of 
International  Law  as  well  as  international  differences 
in  general  before  international  courts  and  councils. 
According  to  the  Covenant  of  the  League  of  Nations, 
the  members  of  the  League  are  bound,  if  there  should 
arise  between  them  a  dispute  likely  to  lead  to  a  rupture, 
to  submit  the  matter  to  arbitration,  or  to  an  inquiry 
by  the  Council  of  the  League,  and  in  no  case  are  they 
allowed  to  go  to  war,  until  three  months  after  the 
award  of  the  arbitrators  or  the  report  by  the  Council. 


II 

BASIS   OF  THE   LAW   OF   NATIONS 

Common  §  11.  If  law  is,  as  defined  above  (§5),  a  body  of  rules 
SS'bSs  fo^^  human  conduct  within  a  community  which  by 
of  Law.  common  consent  of  this  community  shall  be  enforced 
through  external  power,  common  consent  is  the  basis 
of  all  law.  What,  now,  does  the  term  '  common  con- 
sent '  mean  ?  If  it  meant  that  all  the  individuals  who 
are  members  of  a  community  must  at  every  moment 
of  their  existence  expressly  consent  to  every  point  of 
law,  such  conmion  consent  would  never  be  a  fact.  The 
individuals,  who  are  the  members  of  a  community,  are 
successively  born  into  it,  grow  into  it  together  with 
the  growth  of  their  intellect  during  adolescence,  and  die 
away  successively  to  make  room  for  others.  The  com- 
munity remains  unaltered,  although  a  constant  change 
takes  place  in  its  members.  *  Common  consent '  can 
therefore  only  mean  the  express  or  tacit  consent  of 
such  an  overwhelming  majority  of  the  members  that 
those  who  dissent  are  of  no  importance  whatever,  and 
disappear  totally  from  the  view  of  one  who  looks  for  the 
will  of  the  community  as  an  entity  in  contradistinction 
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to  the  wills  of  its  aingle  members.  The  question  as  to 
whether  there  be  such  a  common  consent  in  a  special 
case,  is  not  a  question  of  theory,  but  of  fact  only.  It 
is  a  matter  of  observation  and  appreciation,  and  not  of 
logical  and  mathematical  decision,  just  as  is  the  well- 
known  question,  How  many  grains  make  a  heap  ? 
Those  legal  rules  which  come  down  from  ancestors  to 
their  descendants  remain  law  so  long  as  they  are  sup- 
ported by  the  common  consent  of  these  descendants. 
New  rules  can  only  become  law  if  they  find  conmion 
consent  on  the  part  of  those  who  constitute  the  com- 
munity at  the  time.  It  is  for  that  reason  that  custom 
is  at  the  background  of  all  law,  whether  written  or 
unwritten. 

§  12.  What  has  been  stated  with  regard  to  law  pure  Common 
and  simple  applies  also  to  the  Law  of  Nations.     How-  of'I'ht"^ 
ever,  the  conmiunity  for  which  this  Law  of  Nations  is  Family  of 
authoritative  consists  not  of  individual  human  beings,  the  Ba^ia 
but  of  individual  States.     And  whereas  in  communities  Jjlt^joI^V 
consisting  of  individual  human  beings  there  is  a  constant  ^^■ 
and  gradual  change  of  the  members  through   birth, 
death,    emigi'ation,   and   immigration,   the   Family   of 
Nations  is  a  coimnunity  within  w^hich  no  such  constant 
change  takes  place,  although  now  and  then  a  member 
disappears  and  a  new  member  steps  in.     The  members 
of  the  Family  of  Nations  are  therefore  not  born  into 
that  community  and  they  do  not  grow  into  it.     New 
members  are  simply  received  into  it  through  express  or 
tacit  recognition.     It  is  therefore  necessary  to  scrutinise 
more  closely  the  common  consent  of  the  States  which 
is  the  basis  of  the  Law  of  Nations. 

The  customary  rules  of  this  law  have  grown  up  by 
common  consent  of  the  States — that  is,  the  different 
States  have  acted  in  such  a  manner  as  includes  their 
tacit  consent  to  these  i-ules.  As  far  as  the  process  of 
the  growth  of  a  usage  and  its  turning  into  a  custom 
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can  be  traced  back,  customary  rules  of  the  Law  of 
Nations  came  into  existence  in  the  following  way.  The 
intercourse  of  States  with  each  other  necessitated  some 
rules  of  international  conduct.  Single  usages,  there- 
fore, gradually  grew  up,  the  different  States  acting  in 
the  same  or  in  a  similar  way  when  an  occasion  arose. 
As  some  rules  of  international  conduct  were  from  the 
end  of  the  Middle  Ages  urgently  wanted,  the  writers  on 
the  Law  of  Nature  prepared  the  ground  for  their  growth 
by  constructing  certain  rules  on  the  basis  of  religious, 
moral,  rational,  and  historical  reflections,  Hugo 
Grotius'  work,  Be  Jure  Belli  ac  Pads,  lihri  Hi.  (1625), 
oSered  a  systeniatised__body'  of  riiIesr"WhiTrh  recom- 
mended themselves  so  mucF~to~tEe"lieeds  and  wants 
of  the  time  that  they  became  the  bAsis  of  the  develop- 
ment following.  Without  the  conviction  of  the  Govern- 
ments and  of  pubhc  opinion  of  the  civihsed  States 
that  there  ought  to  be  legally  binding  rules  for  inter- 
national conduct,  on  the  one  hand,  and,  on  the  other 
hand,  without  the  pressure  exercised  upon  the  States 
by  their  interests  and  the  necessity  for  the  growth 
of  such  rules,  the  latter  would  never  have  grown  up. 
When  afterwards,  especially  in  the  nineteenth  century, 
it  became  apparent  that  customs  and  usages  alone 
were  not  sufficient,  or  not  sufficiently  clear,  new  rules 
were  created  through  law-making  treaties  being  con- 
cluded which  laid  down  rules  for  future  international 
conduct.  Thus  conventional  rules  gradually  grew  up 
side  by  side  with  customary  rules.^ 

New  States  which  came  into  existence  and  were 
through  express  or  tacit  recognition  admitted  into  the 
Family  of  Nations  thereby  consented  to  the  body  of 
rules  for  international  conduct  in  force  at  the  time  of 

*  See  the  judgment  in  the  case  of  national  Law  rests  on  the  common 
The  Scotia,  (1871)81  U.S.  170,  where  consent — express  or  implied — of  the 
the  fact  is  clearly  stated  that  Inter-       several  States. 
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their  adniittunco.  It  is  therefore  not  necessary  to  prove 
for  every  single  rule  of  International  Law  that  every 
single  member  of  the  Family  of  Nations  consented  to 
it.  No  single  State  can  say  on  its  admittance  into  the 
Family  of  Nations  that  it  desires  to  be  subjected  to 
such  and  such  a  rule  of  Int-ernational  Law,  and  not  to 
others.  The  admittance  includes  the  duty  to  submit 
to  all  the  rules  in  force,  with  the  sole  exception  of 
those  which,  as,  for  instance,  the  niles  of  the  Geneva 
Convention,  are  specially  stipulated  for  such  States 
only  as  have  concluded,  or  later  on  acceded  to,  a 
certain  international  treaty  creating  the  rules  con- 
cerned. 

On  the  other  hand,  no  State  which  is  a  member  of 
the  Family  of  Nations  can  at  some  time  or  another 
declare  that  it  will  in  future  no  longer  submit  to  a 
certain  recognised  rule  of  the  Law  of  Nations.  The 
body  of  the  rules  of  this  law  can  be  altered  by  common 
consent  only,  not  by  a  unilateral  declaration  on  the 
part  of  one  State.  This  apphes  not  only  to  customary 
rules,  but  also  to  such  conventional  rules  as  have  been 
called  into  existence  through  a  law-making  treaty  for 
the  purpose  of  creating  a  permanent  mode  of  future 
international  conduct  w^ithout  a  right  of  the  signatory 
Powers  to  give  notice  of  withdrawal.  It  would,  for 
instance,  be  a  violation  of  International  Law  on  the 
part  of  a  signatory  Power  of  the  Declaration  of 
Paris  of  1856  to  declare  that  it  would  cease  to  be 
a  party.  But  it  must  be  emphasised  that  this  does 
not  apply  to  such  conventional  rules  as  are  stipidated 
by  a  law-making  treaty  which  expressly  reserves  the 
right  to  the  signatory  Powers  to  give  notice  of 
withdrawal. 

§  13.  Since   the   Law   of   Nations   is   based   on   the  subject?* 
common  consent  of  individual  States,  and  not  of  indi-  f  ^^•. 

.  Law  of 

vidual  human  beings.  States  solely  and  exclusively  (apart  Nationa. 

VOL.  I.  B 
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from  the  League  of  Nations  ^)  are  the  subjects  of  Inter- 
national Law.  This  means  that  the  Law  of  Nations  is  a 
law  for  the  international  conduct  of  States,  and  not  of 
their  citizens.  Subjects  of  the  rights  and  duties  arising 
from  the  Law  of  Nations  are  States  solely  and  exclusively. 
An  individual  human  being,  such  as  a  king  or  an  ambas- 
sador for  example,  is  never  directly  a  subject  of  Inter- 
national Law.  Therefore,  all  rights  which  might  neces- 
sarily have  to  be  granted  to  an  individual  human  being 
according  to  the  Law  of  Nations  are  not  international 
rights,  but  rights  granted  by  Municipal  Law  in  accord- 
ance with  a  duty  imposed  upon  the  State  concerned  by 
International  Law.  Likewise,  all  duties  which  might 
necessarily  have  to  be  imposed  upon  individual  human 
beings  according  to  the  Law  of  Nations  are  not  inter- 
national duties,  but  duties  imposed  by  Municipal  Law  in' 
accordance  with  a  right  granted  to,  or  a  duty  imposed 
upon,  the  State  concerned  by  International  Law.  Thus 
the  privileges  of  an  ambassador  are  granted  to  him  by 
the  Municipal  Law  of  the  State  to  which  he  is  accredited, 
but  that  State  has  the  duty  to  grant  these  privileges 
according  to  International  Law.  Thus,  fm'ther,  the 
duties  incumbent  upon  officials  and  subjects  of, neutral 
States  in  time  of  war  are  imposed  upon  them  by  the 
Municipal  Law  of  their  home  States,  but  these  States 
have,  according  to  International  Law,  the  duty  of 
imposing  such  duties  upon  their  officials  and  citizens.^ 

§  14.  Since   the   Law   of   Nations   is   basfed   on   the 
common  consent  of  States  as  sovereign  conamunities, 

^  The  Family  of  Nations  being  now  work.       See,    for    instance,    below, 

organised  as  the  League  of  Nations,  §§  289,  344,  384.      It  should,  how- 

the  latter  is,  of  course,  the  subject  ever,  at  once  be  mentioned  that  this 

of  rights  as  well  as  duties  ;  and  these  assertion    is    even     nowadays     still 

rights  and  duties  are   international  sometimes  contradicted  ;  see,  for  in- 

and  not  aupernational.  stance,  Kauf  mann.    Die   RechtsJcra/t 

*  The  importance  of  the  fact  that  des    intemationalen     Rechta    (1899), 

subjects  of  the  Law  of  Nations  are  pa$sim  ;    Rehm   in   Z.V.,  i.   (1907), 

States  exclusively  is  so  great  that  I  p.    53;    and    Diena    in    R.O.,    xvi. 

consider   it   necessary  to  emphasise  pp.  57-76. 
it  again  and  again  throughout  this 
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the  meraber-Statoa  of  the  Family  of  NationB  are  equal  EquAUty 
to  each  other  as  subjects  of  Iiitornatioiial  Law.    State*  *nci"/^ 
are  by  their  nature  certainly  not  equal  as  r^g^rd*  5*iSj|?* 
power,    extent,    constitution,    and    the    like.     But    as  n»UooAi 
members  of  the  conununity  of  natioiui  they  are  equals, 
what<»ver    tlilTerences    between    them    may    otherwise 
exist.     This  is  a  consequence  of  their  sovereignty,  and 
of  the  fact  that  the  Law  of  Nations  is  a  law  between, 
not  above,  the  States.* 


Ill 
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Hall,  pp.  5-13— Maine,  pp.  1 -25— Lawrence,  §§  50-55— Phillimore,  i.  §«  17-38 
—  TwiM,  i.  §$  82  103  —  Taylor,  §§  30  36  —  West  lake,  i.  pp.  14  19  — 
WTieaton,  g  15  —  HaUeck,  i.  pp.  60-68  —  Hershey.  Nob.  11-15  — 
Ullmann,  §§  8-9  — HeflFler,  §  3— Holtzendorff  in  I/oiizmdorf,  i.  pp. 
79-155— Heilbom,  Orundtxgnfft  dtt  Volkerrecht^  (1912),  ^  6  9— Rivier, 
i.  §  2— Nye.  i.  pp.  152173— Bonfils,  Nos.  45-63— Despagnet,  No8.  58-63 
— Pradier-Fo»i^r^,  i.  Nos.  24-35 — Miri^^nhac,  i.  pp.  79-113 — Martens, 
i.  §  43  — Fiore,  J.  Nos.  224-238 —  Calvo,  i.  §?5  27-38  —  Bergbohm, 
Staat*vtrtr<tgt  und  Gttetze  alt  Qiullen  dea  ViAkerrtchta  (1877) — Jellinek, 
Die  rechtlichf  Xaiur  dtr  Staaigvertragt  (1880) — Cavaglieri,  La  Con- 
tuetudine  giuridica  internazionaU  (1907)  —  Oppenheim  in  Z.I.,  xxv. 
(1914).  pp.  1-13— Praag,  Nos.  715. 

§  15.  The  different  writers  on  the  Law  of  Nations  Souree  in 
disagree  widely  with  regard  to  kinds  and  numbers  of  dTrunc- 
sources  of  this  law.     The  fact  is  that  the  term  *  source  5**^  *<> 

Cauae. 

of  law  '  is  made  use  of  in  different  meanings  by  the 
different  writers  on  International  Law,  as  on  law^  in 
general.  It  seems  to  me  that  most  writers  confound 
the  conception  of  *  source  '  with  that  of  *  cause,'  and 
through  this  mistake  come  to  a  standpoint  from  which 
certain  factors  which  influence  the  growth  of  Inter- 
national Law  appear  as  sources  of  rules  of  the  Law  of 

*  See  below,  §^  115-116,  where  the  be    shown    that    not-full    Mvereign 

If^^l  equality  of  States  in  roiUratlis-  Stat««are  not  equals  of  full  aovereiga 

tinctioQ  to  their  political  iuoquality  8tat«a. 
u  diaouased,  and  where  it  will  also 
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Nations.  This  mistake  can  be  avoided  by  going  back 
to  the  meaning  of  the  term  '  somxe  '  in  general.  Source 
means  a  spring  or  well,  and  has  to  be  defined  as  the 
rising  from  the  ground  of  a  stream  of  water.  When 
we  see  a  stream  of  water  and  want  to  know  whence 
it  comes,  we  follow  the  stream  upwards  until  we  come 
to  the  spot  where  it  rises  naturally  from  the  ground. 
On  that  spot,  we  say,  is  the  source  of  the  stream  of 
water.  We  know  very  well  that  this  source  is  not 
the  cause  of  the  existence  of  the  stream  of  water. 
Source  signifies  only  the  natural  rising  of  water  from  a 
certain  spot  on  the  ground,  whatever  natural  causes 
there  may  be  for  that  rising.  If  we  apply  the  con- 
ception of  source  in  this  meaning  to  the  term  '  source 
of  law,'  the  confusion  of  source  with  cause  cannot  arise. 
Just  as  we  see  streams  of  water  running  over  the 
surface  of  the  earth,  so  we  see,  as  it  were,  streams  of 
mles  running  over  the  area  of  law.  And  if  we  want  to 
know  whence  these  rules  come,  we  have  to  follow  these 
streams  upwards  until  we  come  to  their  beginning. 
Where  we  find  that  such  rules  rise  into  existence,  there 
is  the  source  of  them.  Of  course,  rules  of  law  do  not 
rise  from  a  spot  on  the  ground  as  water  does ;  they 
rise  from  facts  in  the  historical  development  of  a  com- 
munity. Thus  in  Great "  Britain  a  good  many  rules 
of  law  rise  every  year  from  Acts  of  Parliament.  '  Source 
of  law  '  is  therefore '  the  name  for  an  ^  historical  fact 
out  of  which  rules  of  conduct  rise  into  existence  and 
legal  force. 
The  two  §  16.  As  the  basis  of  the  Law  of  Nations  is  the  conunon 
Sources  of  conseut  of  the  member-States  of  the  Family  of  Nations, 

Inter-  .  *'  . 

national  it  is  evidcut  that  there  must  exist,  and  can  only  exist, 
as  many  sources  of  International  Law  as  there  are 
facts  through  which  such  common  consent  can  possibly 
come  into  existence.  Of  such  facts  there  are  only 
two.    A  State,  just  as  an  individual,   may  give  its 


Law, 
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consent  either  directly  by  an  express  declaration,  or 
tacitly  by  conduct  which  it  would  not  follow  in  case 
it  did  not  consent.  The  sources  of  International  Law 
are  therefore  twofold — namely  :  (1)  express  consent, 
which  is  given  when  States  conclude  a  treaty  stipu- 
lating certain  rules  for  the  future  international  conduct 
of  the  parties ;  (2)  tacit  consent,  imphcit  consent  or 
consent  by  conduct,  which  is  given  through  States  having 
adopted  the  custom  of  submitting  to  certain  rules  of 
international  conduct.  Treaties  and  custom  are,  there- 
fore, exclusively  the  sources  of  the  Law  of  Nations. 

§  17.  Custom  is  the  older  and  the  original  source  of  Custom  in 
International  Law  in  particular  as  well  as  of  law  in  dLtinc- 
general.  Custom  nmst  not  be  confounded  with  usage.  Jj'^  ^ 
In  everyday  life  and  language  both  terms  are  used 
synonymously,  but  in  the  language  of  the  international 
jurist  they  have  two  distinctly  different  meanings.  Inter- 
national jurists  speak  of  a  custom  when  a  clear  and 
continuous  habit  of  doing  certain  actions  has  grown  up 
under  the  aegis  of  the  conviction  that  these  actions  are, 
according  to  International  Law,  obligatory  or  right. 
On  the  other  hand,  international  jurists  speak  of  a 
usage  when  a  habit  of  doing  certain  actions  has  grown 
up  without  there  being  the  conviction  that  these  actions 
are,  according  to  International  Law,  right  or  obligatory. 
Thus  the  term  *  custom '  is  in  the  language  of  inter- 
national jurisprudence  a  narrower  conception  than  the 
term  '  usage,'  as  a  given  course  of  conduct  may  be  usual 
without  Being  customary.  Certain  conduct  of  States 
concerning  their  international  relations  may  therefore 
be  usual  without  being  the  outcome  of  customary  ^ 
International  Law. 

^  See  Kliiber,  §  3.     It  is  very  de-  the  distinction,   altliough   he  names 

plorable  that  the  distinction  between  '  usage  '  what  really  is  '  custom,'  and 

custom   and    usage  in  International  vice  vena.     See,  for  instance,  Hall, 

Law  is  very  frequently  not  drawn  by  §  139,    where  he  says    '  this   custom 

many    publicists.      It    would    seem  lias   since   haixlened   into   a  de6nit« 

that     Hall    occasionally    recognises  usage.' 
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As  usages  have  a  tendency  to  become  custom,  the 
question  presents  itself,  at  what  time  a  usage  turns 
into  a  custom.     This  question  is  one  of  fact,  not  of 
theory.     All  that  theory  can  point  out  is  this  :  Where- 
ever  and  as  soon  as  a  line  of  international   conduct 
frequently   adopted    by   States    is    considered    legally 
obhgatory  or   legally   right,  the   rule,  which   may  be 
abstracted  from  such  conduct,  is  a  rule  of  customary 
International  Law. 
Treaties       §  18.  Treaties  are  the  second  source  of  International 
of  inS?-^  Law,  and  a  source  which  has.  of  late  become  of  the 
national    greatest  importance.    As  treaties  may  be  concluded  for 
innumerable  purposes,^  it  is  necessary  to   emphasise 
that  such  treaties  only  are  a  source  of  International 
Law  as  either  stipulate  new  rules  for  future  international 
conduct  or  confirm,  define,  or  abolish  existing  customary 
or  conventional  rules.     Such  treaties  must  be  called 
law-making  treaties.    Since  the  Family  of  Nations  is  not 
a  State-hke  community,  there  is  no  central  authority 
which  could  make  law  for  it  in  the  way  that  Parha- 
ments  make  law  by  statutes  within  the  States.     The 
only  way  in  which  International  Law  can  be  made  by 
a  dehberate  act,  in  contradistinction  to  custom,  is  that 
the  members  of  the  Family  of  Nations  conclude  treaties 
in  which  certain  rules  for  their  future  conduct  are 
stipulated.     Of  course,  such  law-making  treaties  create 
law  for  the  contracting  parties  solely.     Their  law  is 
universal  International  Law  only  when  all  the  members 
of    the    Family    of   Nations    are    parties    to    them. 
Many   law-making   treaties   are   concluded   by   a   few 
States  only,  so  that  the  law  which  they  create  is  'par- 
ticular International  Law.     On  the  other  hand,  many 
law-making  treaties  have  been  concluded   which  con- 
tain general  International  Law,  because  the  majority 
of   States,   including   leading  Powers,   are   parties   to 

^  See  below,  §  492. 


SOURCES  OF  THE   LAW  OF  NATIONS  23 

them.     General  International  Law  has  a  tendency  to 

become  universal  because  such  States  as  hitherto  did 

not  consent  to  it  will  in  future  either  expressly  give 

their  consent  or  recognise  the  rules  concerned  tacitly 

through  custom.^    But  it  must  be  emphasised  that, 

whereas  custom  is  the  original  source  of  International 

Law,  treaties  are  a  source  the  power  of  which  derives 

from  custom.     For  the  fact  that  treaties  can  stipulate 

rules  of  international  conduct  at  all  is  based  on  the 

customary  rule  of  the  Law  of  Nations,  that  treaties  are 

binding  upon  the  contracting  parties.^ 

§  19.  Thus  custom  and  treaties  are  the  two  exclusive  Factors 

sources    of    the    Law    of    Nations.     When  writers    on  c"ng^the 

International  Law  frequently  enumerate  other  sources  ^"^^'^^  °^ 

1-1  e  Inter- 

besides  custom  and  treaties,  they  confound  the  term  national 

*  source  '  with  that  of  '  cause  '  by  calling  sources  of 
International  Law  such  factors  as  influence  the  gradual 
growi^h  of  new  rules  of  International  Law  without, 
however,  being  the  historical  facts  from  which  these 
rules  receive  their  legal  force.  Important  factors  of 
this  kind  are  :  Opinions  of  famous  writers  ^  on  Inter- 
national Law,  decisions  of  prize  courts,  arbitral  awards,* 
instructions  issued  by  the  different  States  for  the 
guidance  of  their  diplomatic  and  other  organs,  State 
Papers  concerning  foreign  pohtics,  certain  Municipal 
Laws,  decisions  of  municipal  courts.^  All  these  and 
other  factors  may  influence  the  growth  of  International 
Law  either  by  creating  usages  which  gradually  turn 
into  custom,  or  by  inducing  the  members  of  the  Family 
of  Nations  to  conclude  such  treaties  as  stipulate  legal 
rules  for  future  international  conduct. 
A  factor  of  a  special  kind  which  also  influences  the 

*  Law-making  treaties  of  world-  *  See    Oppenheim    in    A.J.,     ii, 

wide    importance     aic     enumerated  (1908),  pp.  341-344. 

below,  §§  556-568C. 

»  See  below,  §  493.  '  See  Oppenheim  in .4.  J.,  ii.(1908), 

'  See    Oppenheim     in     A.J.,     ii.  pp.  33t>-341,  and  Froag,  No.  10. 

(1908),  pp.  344-348,  and  Praag,  No.  1 1. 
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growth  of  International  Law  is  the  so-called  Comity 
(Comitas  Gentium,  Convenance  et  Courtoisie  Internationale, 
Staate?igunst).  In  their  intercourse  with  one  another, 
States  do  observe  not  only  legally  binding  rules  and 
such  rules  as  have  the  character  of  usages,  but  also 
rules  of  politeness,  convenience,  and  goodwill.  Such 
rules  of  international  conduct  are  not  rules  of  law,  but 
of  comity.  The  Comity  of  Nations  is  certainly  not  a 
source  of  International  Law,  as  it  is  distinctly  in 
contrast  to  the  Law  of  Nations.  But  there  can  be  no 
doubt  that  many  a  rule  which  formerly  was  a  rule  of 
International  Comity  only  is  nowadays  a  rule  of  Inter- 
national Law.  And  it  is  certainly  to  be  expected  that 
this  development  will  go  on  in  future  also,  and  that 
thereby  many  a  present  rule  of  International  Comity 
will  in  future  become  one  of  International  Law.^ 

Not  to  be  confounded  with  the  rules  of  comity  are 
the  rules  of  morahty,  which  ought  to  apply  to  the 
intercourse  of  States  as  much  as  to  the  intercourse  of 
individuals. 


IV 


RELATIONS   BETWEEN  INTERNATIONAL  AND 
MUNICIPAL   LAW 

Holtzendorff  in  HoUzendorff,  i,  pp.  49-53,  117-120 — Heilborn,  Orundhegriffe 
des  Volkerrechts  (1912),  §  17— Nys,  i.  pp.  194-199— Taylor,  §  103— 
Hershey,  No.  10 — Holland,  Studies,  pp.  176-200 — Kaufmann,  Die 
Rechtskraft  des  internationalen  Rechts  (1899) — Triepel,  Volkerrecht  und 
Landesrecht  (1899) — Anzilotti,  II  Diritto  internazionale  nei  Giudizi  interni 
(1905) — Oppenheim,  The  Panama  Canal  Conflict  (1913),  pp.  38-44 — 
Picciotto,  The  Relation  of  International  Law  to  the  Law  of  England  and 
the  United  States   (1916) — Wright,    The   Enforcement  of  International 

^  The  matter  is  ably  discussed  in        Orundhegriffe  dea  Volkerrechts  {1^12), 
Stoerk,      Volkerrecht     und      Volker-       pp.  107-110,  and  Praag,  No.  24. 
courtoisie  (1908).     See  also  Heilborn, 


\^= 
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Law  through  Municipal  Law  in  the  United  States  (1916),  and  in  A. J., 
XX.  (1917),  pp.  1-21— Piaaff,  Nos.  17-22  and  276-281— Kohler  in  Z.V., 
ii.  (1908),  pp.  209-230 — Wilkinson  in  the  Law  Muijazint  and  Review, 
xl  (1914-15),  pp.  447-403. 

§  20.  The  Law  of  Nations  and  the  Municipal  Law  Essential 
of  the  several  States  are  essentially  different  from  each  h^tw^^'' 
other.     They    differ,    first,    as    regards    their   sources,  i"*^''- 
Sources  of  Municipal  Law  are  custom  grown  up  within  and  Muni- 
the  boundaries  of  the  State  concerned  and  statutes  '''^^ 
enacted  by  the  law-giving  authority.     Sources  of  Inter- 
national Law  are  custom  grown  up  within  the  Family 
of  Nations  and  law-making  treaties  concluded  by  the 
members  of  that  family. 

The  Law  of  Nations  and  Municipal  Law  differ, 
secoiidly,  regarding  the  relations  they  regulate.  Muni- 
cipal Law  regulates  relations  between  the  individuals 
under  the  sway  of  a  State  and  the  relations  between 
this  State  and  those  individuals.  International  Law, 
on  the  other  hand,  regulates  relations  between  the 
member-States  of  the  Family  of  Nations. 

The  Law  of  Nations  and  Municipal  Law  differ, 
thirdly,  with  regard  to  the  substance  of  their  law  : 
whereas  Municipal  Law  is  a  law  of  a  sovereign  over 
individuals  subjected  to  his  sway,  the  Law  of  Nations 
is  a  law  not  above,  but  between  sovereign  States,  and 
therefore  a  weaker  law.^ 

§  2L  If   the   Law   of   Nations   and   Municipal   Law  Law  of 
differ  as  demonstrated,  the  Law  of  Nations  can  neither  .Jyl^^p^r 
as  a  body  nor  in  parts  be  per  se  a  part  of  Municipal  *^  ^\^' 

T  T  ii/r--iTii  1  e      1  cipalLaw. 

Law.  Just  as  Mumcipal  Law  lacks  the  power  of  alter- 
ing or  creating  rules  of  International  Law,  so  the  latter 
lacks  absolutely  the  power  of  altering  or  creating  rules 
of  Municipal  Law.  If,  according  to  the  Mmiicipal  Law 
of  an  individual  State,  the  Law  of  Nations  as  a  body 
or  in  parts  is  considered  to  be  the  law  of  the  land,  this 

*  See  above,  §  9. 
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can  only  be  so  either  by  municipal  custom  or  by  statute, 
and  then  the  respective  rules  of  the  Law  of  Nations 
have  by  adoption  become  at  the  same  time  rules  of 
Municipal  Law.  Wherever  and  whenever  such  total  or 
partial  adoption  has  not  taken  place,  municipal  courts 
cannot  be  considered  to  be  bound  by  International 
Law,  because  it  has,  "per  se,  no  power  over  municipal 
courts.^  And  if  it  happens  that  a  rule  of  Municipal 
Law  is  in  indubitable  conflict  with  a  rule  of  the  Law 
of  Nations,  municipal  courts  must  apply  the  former. 
If,  again,  a  rule  of  the  Law  of  Nations  regulates  a 
fact  without  conflicting  with,  but  without  expressly 
or  tacitly  having  been  adopted  by  Municipal  Law, 
municipal  courts  cannot  apply  such  rule  of  the 
Law  of  Nations. 
Law  of  §  21a.  It  is  frequently  maintained  that  the  Law  of 
^^a^iona  j^g^^JQj^g  ^q  j-f^g  ^}iole  cxtcut  is  part  of  the  law  of  England 
British     and  of  the  United  States  of  America ;  but  this  assertion 

and 

Ameri-     is  quitc  Untenable  if  the  facts  are  carefully  taken  into 

can  Muni-  •  -,         ,• 

cipaiLaw.  Consideration. 

(1)  As  regards  England,^  there  is  no  doubt  that  all 
such  rules  of  customary  International  Law  as  are  either 
universally  recognised  or  have  at  any  rate  received  the 
assent  of  this  country,  and  further  all  law-making 
international  conventions  ratified  by  this  country, 
are  binding  upon  English  courts,  unless  they  be  in 
conflict    with    English    statutory    law.     For    English 

^  This  ought  to  be  generally  reoog-  in  cases  of   conflict  between  Inter- 

nised  ;    but,  in  fact,  is  not.     There  national  and  Municipal  Law. 
are   a   number   of   writers   (see,    for 

instance.  Fillet  in  E.G.,   v.   (1898),  *  See  Blackstone,  CommentoHes  on 

p.   87,  note  1,  and  Kohler  in.^.  F.,  the    Laws    of  England,    iv.    ch.    5; 

ii.   (1908),  pp.  209  ff.)  who  consider  Westlake,  Papers,  pp.  498-518;  but 

International    Law   to    be    more    a  chiefly  Picciotto,  op.   cit. ,  and  Fyke 

super-state  than  an  inter-state  law,  in  the  Law  Quarterly  Review,  xxxii. 

and  who,  therefore,  consider  Inter-  (1916),    pp.    144-167.     See   also   the 

national  Law  to  be  superior  to  Muni-  case  of  The  West  Rand  Central  Gold 

cipal     Law.      According     to     their  Mining    Go.    Ltd.    v.     Rex,    [1905] 

opinion,  municipal  courts  are  bound  2    K.B.    391.       For    the    numerous 

by  rules  of  International  Law  even  other  cases  see  Picciotto,  (yp.  cit. 
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statutory  law  is  under  all  circumstances  and  condi- 
tions binding  upon  English  courts,  even  if  in  conflict 
with  International  Law,  although  in  doubtful  cases 
there  is  a  presumption  that  no  overnihng  of  Inter- 
national Law  is  intended  by  an  Act  of  Parliament.  In 
particular,  the  rules  of  International  Prize  Law — whether 
conventional  or  customary  rules — are  binding  upon 
Enghsh  prize  courts,  unless  they  be  in  conflict  with  an 
Act  of  Parliament.  Orders  in  Council  which  are  not 
in  conformity  with  International  Prize  Law  are  not 
binding  upon  Enghsh  prize  courts  unless  they  amount 
to  a  mitigation  of  the  Crown  rights  in  favour  of  the 
enemy  or  a  neutral,  or  they  order  such  reprisals  as  are 
justified  by  the  circumstances  of  the  case  and  do  not 
entail  upon  neutrals  a  degree  of  unreasonable  incon- 
venience.^ However,  the  jurisdiction  of  an  Enghsh 
prize  court  does  not  embrace  the  whole  region  covered 
by  International  Law,  but  is  confined  to  taking  cognis- 
ance of,  and  adjudicating  upon,  certain  matters  (including 
capture  at  sea)  which  in  former  times  were  enumerated 
in  the  Royal  Commission  under  which  the  court  was 
constituted,  and  are  now  defined  both  by  statute  and 
by  the  Royal  Commission  issued  at  the  beginning  of 
a  war.- 

(2)  As  regards  the  LTrdted  States  of  America,^  there 
is  no  doubt  that  all  such  customary  International  Law 

»  The  Zamora,  [1916]  P.  27,  and  op.    cit.,   and    in   A.J.,    xi.   (1917), 

[1916]  2  A.C.   77,   1  B.  and   C.P.C.  pp.    1-21.     The  principal   cases  are 

309,  and  2  B.   and  C.P.C.   1;    The  The  Xereide,  (1815)  9  Cranch  388; 

Alwina,    34   Times  L.R.   199,   3  B.  United    States    v.    Smith,    (1820)   5 

and  C.P.C.  54  ;    The  Stigatad,  [1916]  Wheaton  153  ;   The  Scotia,  (1871)  14 

P.    123,  and  [1919]  A.C.   279;    The  Wallace  170  :   The  FaqxutU  Habana, 

Leonora,  [1918]  P.   182,  and  [1919]  (1899)  175  United  States  677.     For 

A.C.  974.  other   cases   see   Picciotto,   op.    cit., 

*  The  Sudmark  (No.  2),  (1917)33  pp.   111-120.     As   regards  the  rela- 

Times  L.R.    575,   2  B.   and  C.P.C.  tion  between  International  Law  and 

473.  the  Municipal  Law  of  all  the  Ameri- 

'  See  Tajior,  §  103;  Scott  in  A.  J.,  can  Republics,  see  Moore  and  Wilson 

i.   (1907),  pp.   852-86(6;  Oppenheim,  in  the  Proceedings  of  the  American 

The  Panama  Canal  Conflict  (1913),  Society    of    International    Law,    ix. 

pp.  40-42;  but  principally  Picciotto,  (1916),  pp.  11-30. 
op.  eU.,  pp.   109-124,  and  Wright, 
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as  is  universally  recognised,  or  has  at  any  rate  received 
the  consent  of  the  United  States,  and  further  all 
law-making  international  conventions  ratified  by  the 
United  States,  are  binding  upon  American  courts,  even 
if  in  conflict  with  previous  American  statutory  law ; 
for  according  to  the  practice  of  the  United  States, 
customary  as  well  as  conventional  International  Law 
overrules  previous  Municipal  Law,  provided  it  does 
not  conflict  with  the  Constitution  ^  of  the  United  States. 
On  the  other  hand,  American  statutory  law  is  binding 
upon  the  courts  of  the  United  States,  even  if  in  conflict 
with  previous  customary  or  conventional  International 
Law;  for  American  statutory  law  overrules  previous 
International  Law,  although  in  doubtful  cases  there  is  a 
presumption  that  no  overruhng  of  International  Law 
is  intended  by  an  Act  of  Congress. 
Certain  §  22.  If  municipal  courts  cannot  apply  unadopted 
MunLi*pai  ^^^^s  of  the  Laws  of  Nations,  and  must  apply  even  such 
Law  ne-    j^les  of  Municipal  Law  as  conflict  with  the  Law  of 

ceasitated  .  .  _  ,  ,    ™  .  •, 

or  inter-  Natious,  it  IS  evident  that  the  several  States,  m  order 
^^^^  '  to  fulfil  their  international  obligations,  are  compelled 
to  possess  certain  rules,  and  are  prevented  from  having 
certain  other  rules,  as  part  of  their  Municipal  Law.  It 
is  not  necessary  to  enumerate  all  the  rules  of  Municipal 
Law  which  a  State  must  possess,  and  all  those  rules  it 
is  prevented  from  having.  It  suffices  to  give  some 
illustrative  examples.  Thus,  for  instance,  on  the  one 
hand,  the  Municipal  Law  of  every  State  is  com- 
pelled to  possess  rules  granting  the  necessary  privileges 
to  foreign  diplomatic  envoys,  protecting  the  life  •  and 
Hberty  of  foreign  citizens  residing  on  its  territory, 
threatening  punishment  for  certain  acts  committed  on 
its  territory  in  violation  of  a  foreign  State.  On  the 
other  hand,  the  Municipal  Law  of  every  State  is  pre- 
vented by  the  Law  of  Nations  from  having  rules,  for 

^  In  re  Dillon ;  see  Wharton,  i.  p.  667,  and  Moore,  v.  p,  78. 
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instance,  conflictiug  with  tlie  freedom  of  the  high  seas, 
or  prohibiting  the  innocent  passage  of  foreign  merchant- 
men through  its  maritime  belt,  or  refusing  justice  to 
foreign  residents  with  regard  to  injuries  committed 
on  its  territory  to  their  Hves,  hberty,  and  property  by 
its  own  citizens.  If  a  State  does  nevertheless  possess 
such  rules  of  Municipal  Law  as  it  is  prohibited  from 
having  by  the  Law  of  Nations,  or  if  it  does  not  possess 
such  municipal  rules  as  it  is  compelled  to  have  by  the 
Law  of  Nations,  it  violates  an  international  legal  duty ; 
but  its  courts  ^  cannot  by  themselves  alter  the  Municipal 
Law  to  meet  the  requirements  of  the  Law  of  Nations. 

§  23.  However,    although    municipal    courts    must  Presump- 
apply  Municipal  Law  even  if  conflicting  with  the  Law  agTinst 
of  Nations,  there  is  a  presumption  against  the  existence  Conaicts 
of  such  a  conflict.     As  the  Law  of  Nations  is  based  upon  inter- 
the  common  consent  of  the  different  States,  it  is  improb-  and  Muni- 
able  that  a  civihsed  State  would  intentionally  enact  a  ci pal  Law. 
rule  conflicting  with  the  Law  of  Nations.     A  part  of 
Municipal  Law,  which  ostensibly  seems  to  conflict  with 
the  Law  of  Nations,  must,  therefore,  if  possible,  always  be 
so  interpreted  as  essentially  not  containing  such  conflict. 

§  24.  In  case  of  a  gap  in  the  statutes  of  a  civihsed  Presump- 
State  regarding  certain  rules  necessitated  by  the  Law  ES'stfnce 
of  Nations,  such  rules  ouaht  to  be  presumed  by  the  ^^  certain 

•   1  1  11  1      -» /r       •    necessary 

courts  to  have  been  tacitly  adopted  by  such  Mum-  Municipal 
cipal  Law.  It  may  be  taken  for  granted  that  a  State  """ 
which  is  a  member  of  the  Family  of  Nations  does  not 
intentionally  want  its  Municipal  Law  to  be  deficient  in 
such  rules.  If,  for  instance,  the  Municipal  Law  of  a 
State  does  not  by  a  statute  grant  the  necessary  privi- 
leges to  diplomatic  envoys,  the  courts  ought  to  pre- 
sume that  such  privileges  are  tacitly  granted. 

'  This  became  quite   apparent  in       the    court    had     to    applj-    British 
the  Moray  Firth  case  (Mortenstn  v.        Municipal  Law. 
/•efera)— see  below,  §  192— in  which 
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Presump-      §  25.  There  is  no  doubt  that  a  State  need  not  make 
SStence  use  of  all  the  rights  it  has  by  the  Law  of  Nations,  and 
of  certain  ^j^^-j^^  Consequently,  every  State  can  by  its  laws  expressly 
Rules  in    renouuce  the  whole  or  partial  use  of  such  rights,  pro- 
foSnity    vided  always  it  is  ready  to  fulfil  such  duties,  if  any, 
^^\^       as  are  connected  with  these  rights.     However,  when  no 
granted     such  rcuunciation  has  taken  place,  municipal   courts 
Law  of     ought,  in  case  the  interests  of  justice  demand  it,  to 
Nations.    pj;es^;u]2e  that  their  sovereign  has  tacitly  consented  to 
make  use  of  such  rights.     If,  for  instance,  the  Muni- 
cipal Law  of  a  State  does  not  by  a  statute  extend  its 
jurisdiction  over  its  maritime  belt,  its  courts  ought  to 
presume  that,  since  by  the  Law  of  Nations  the  juris- 
diction of  a  State  does  extend  over  its  maritime  belt, 
their  sovereign  has  tacitly  consented   to   that  wider 
range  of  its  jurisdiction. 

A  remarkable  case  illustrating  this  happened  in  this 
country  in  1876.  The  German  vessel  Franconia,  while 
passing  through  the  British  maritime  belt  within  three 
miles  of  Dover,  negligently  ran  into  the  British  vessel 
StratJiclyde,  and  sank  her.  As  a  passenger  on  board  the 
latter  was  thereby  drowned,  the  commander  of  the  Fran- 
conia, the  German  Keyn,  was  indicted  at  the  Central 
Criminal  Court  and  found  guilty  of  manslaughter. 
The  Court  for  Crown  Cases  Eeserved,  however,  to  which 
the  Central  Criminal  Cornet  referred  the  question  of 
jurisdiction,  held  by  a  majority  of  one  judge  that, 
according  to  the  law  of  the  land,  Enghsh  courts  had 
no  jurisdiction  over  crimes  committed  in  the  English 
maritime  belt.  Keyn  was  therefore  not  punished.^ 
To  provide  for  future  cases  of  a  hke  kind,  Parhament 
passed,  in  1878,  the  Territorial  Waters  Jurisdiction  Act.^ 

*  R.  V.  Keyn,  (1876)  2  Ex.  D.  63.  whether  a  littoral  State  has  jm-is- 

See   Philliraore,   i.   §   1986 ;    Maine,  diction    over    foreign    vessels    that 

pp.  39-45  ;    Stephen,  History  of  the  merely   pass    through    its   maritime 

Criminal  Law  of  England  (1883),  vol.  belt, 

ii.  pp.  29-42.     See  also  below,  §  189,  *  41  &  42  Vict.  c.  73. 
where  the   controversy  is  discussed 
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Uwrence,  §  44— Philliniore,  i.  §§  27-33— TwisB,  i.  §  62— Taylor,  §§  60-64— 
Westlake,  i.  p.  40— Bluntsohli,  §§  1-lG— Hcflter,  «5  7— Holtzendorff  in 
Iloltzendorff,  \.  pp.  13-18— Nys,  i.  pp.  121-137— Rivier,  i.  §  1— Bonfils, 
Nos.  40-44— Despiignet,  Nos.  51-53 — Martens,  i.  §  41 — Fiore,  CodCy  Nos. 
43-48— Ullraann,  §  10— Heilborn,  Grundhegriffe  des  Vblkerrechtt  (1912), 
§§  10-12-Piaag,  Nos.  4-5— Nippold  in  Z.V.,  ii.  (1908),  pp.  441-443— 
Cavaglieri  in  R.O.,  xviii.  (1911),  pp.  259-292. 

§  26.  Dominion  of  the  Law  of  Nations  is  the  name  Range  of 
given  to  the  area  within  which  International  Law  is  ,jf ^'te'r*" 
apphcable — that  is,  those  States  between  which  Liter-  national 
national  Law  finds  vahdity.  The  range  of  the  dominion  troversiai. 
of  the  Law  of  Nations  is  controversial,  two  extreme 
opinions  concerning  this  dominion  being  opposed.  Some 
pubhcists  1  maintain  that  the  dominion  of  the  Law  of 
Nations  extends  as  far  as  humanity  itself,  that  every 
State,  whether  Christian  or  non-Christian,  civilised  or 
uncivihsed,  is  a  subject  of  International  Law.  On  the 
other  hand,  several  jurists  '^  teach  that  the  dominion  of 
the  Law  of  Nations  extends  only  as  far  as  Christian 
civilisation,  and  that  Christian  States  only  are  subjects 
of  International  Law.  Neither  of  these  opinions  would 
seem  to  be  in  conformity  with  the  facts  of  the  present 
international  life  and  the  basis  of  the  Law  of  Nations. 
There  is  no  doubt  that  the  Law  of  Nations  is  a  product 
of  Christian '  civilisation.  It  originally  arose  between 
the  States  of  Christendom  only,  and  for  hundreds  of 
years  was  confined  to  these  States.  Between  Christian 
and  Mohammedan  nations  a  condition  of  perpetual 
enmity  prevailed  in  former  centuries.  And  no  con- 
stant intercourse  existed  in  former  times  between 
Christian  and  Buddhistic  States.     But  from  about  the 

*  See,  for  instance,  Bluntschli,  §  8,  and  Fiore,  Code,  No.  43. 

*  See,  for  instance,  Martens,  §  41. 
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beginning  of  the  nineteenth  century  matters  gradually 
changed.  A  condition  of  perpetual  enmity  between 
whole  groups  of  nations  exists  no  longer  either  in  theory 
or  in  practice.  And  although  there  is  still  a  broad  and 
deep  gulf  between  Christian  civihsation  and  others, 
many  interests,  which  knit  Christian  States  together, 
knit  likewise  some  non-Christian  and  Christian  States. 
Three  §  27.  Thus  the  membership  of  the  Family  of  Nations 

tions  of     ^^^  ^^  ^^^^  necessarily  been  increased,  and  the  range  of 
Member-  the  domimon  of  the  Law   of  Nations  has  extended 
Family  of  bcyoud  its  Original  limits.     This  extension  has  taken 
Nations,    pj^^^g   jj^   Conformity   with  the   basis   of   the   Law   of 
Nations.     As  this  basis  is  the  common  consent  of  the 
civihsed   States,   there   are   three   conditions   for   the 
admission  of  new  members  into  the  circle  of  the  Family 
of  Nations.    A  State  to  be  admitted  must,  first,  be  a 
civihsed  State  which  is  in  constant  intercourse  with 
members  of  the  Family  of  Nations.     Such  State  must, 
secondly,  expressly  or  tacitly  consent  to  be  bound  for 
its  futm'e  international  conduct  by  the  rules  of  Inter- 
national Law.     And,  thirdly,  those  States  which  have 
hitherto  formed  the  Family  of  Nations  must  expressly 
or  tacitly  consent  to  the  reception  of  the  new  member. 
The  last  two  conditions  are  so  obvious  that  they 
need  no  comment.     Regarding  the  first  condition,  how- 
ever,   it   must   be   emphasised   that   not   particularly 
CTiristian  civihsation,  but  civihsation  of  such  kind  only 
is  conditioned  as  to  enable  the  State  concerned  and  its 
subjects  to  understand,  and  to  act  in  conformity  with, 
the  principles  of  the  Law  of  Nations.     These  principles 
cannot  be  apphed  to  a  State  which  is  not  able  to  apply 
them  on  its  own  part  to  other  States.     On  the  other 
hand,  they  can  well  be  applied  to  a  State  which  is  able 
and  willing  to  apply  them  to  other  States,  provided  a 
constant  intercourse  has  grown  up  between  it  and  other 
States.     The  fact  is  that  the  Christian  States  have  been 
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of  late  coini)ellecl  by  pressing  circumstances  to  receive 
several  non-Christian  States  into  the  community  of 
States  wliich  are  subjects  of  International  Law. 

§  28.  The  present  range  of  the  dominion  of  Inter-  Present 
national  Law  is  a  product  of  historical  development,  ullllfi^.ion 
within   which   epochs  are   distinguishable,  marked  by '^^  ^''« 
successive  entrances  of  various  States  into  the  Family  Nationa. 
of  Nations. 

(1)  The  old  Christian  States  of  Western  Europe  are 
the  original  members  of  the  Family  of  Nations,  because 
the  Law  of  Nations  grew  up  gradually  between  them 
through  custom  and  treaties.  Whenever  afterwards  a 
new  Christian  State  made  its  appearance  in  Europe,  it 
was  received  into  the  charmed  circle  by  the  old  members 
of  the  Family  of  Nations.  It  is  for  this  reason  that 
this  law  was  in  former  times  frequently  called  *  Em-o- 
pean  Law  of  Nations.'  But  this  name  has  nowadays 
historical  value  only,  as  it  has  been  changed  into  *  Law 
of  Nations,'  or  '  International  Law  '  pure  and  simple. 

(2)  The  next  group  of  States  which  entered  into 
the  Family  of  Nations  was  the  body  of  Christian  States 
which  grew  up  outside  Europe.  All  the  American  ^ 
States  which  arose  out  of  colonies  of  European  States 
belong  to  this  group.  And  it  must  be  emphasised  that 
the  United  States  of  America  have  largely  contributed 
to  the  growth  of  the  rules  of  International  Law.  The 
two  Christian  Negro  Repubhcs  of  Liberia  in  West 
Africa  and  of  Haiti  on  the  island  of  San  Domingo 
belong  to  this  group. 

*  But   it   ought   not  to  be  main-  Existence    d'un    Droit    international 

tained    that    there    is  —  in    contra-  americain  (\^\2).     Alvarez  in /^.  (/., 

distinction    to    the     European  —  an  xx.     (1913),    pp.     48-52,     somewhat 

American  International  Law  in  ex-  modifies  his  views  ;  but  he  still  eon- 

istence  ;    see,  however,  Alvarez,   Le  siders  the  existence  of  an  American 

Droit  international  amMcain  (1910),  in  contradistinction  to  a    European 

and  again  Alvarez  in  .<4.  J.,  iii.  (1909),  International    Law   to   be    possible, 

pp.    269-353.       The    arguments    of  See  also  Heilborn,  Grundhegriffe  des 

Alvarez  are  refuted  by  S4  Vianna  in  Volkerrechts  (1912),  pp.  01-68. 
his    excellent    work,    De    la    Xon- 

VOL.  I.  C 
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(3)  With  the  reception  of  Turkey  into  the  Family  of 
Nations  International  Law  ceased  to  be  a  law  between 
Christian  States  solely.  This  reception  took  place 
expressly  through  Article  7  of  the  Peace  Treaty  of  Paris 
of  1856,  in  which  the  ftve  Great  European  Powers 
of  the  time,  namely,  France,  Austria,  England,  Prussia, 
and  Russia,,  and  besides  those  Sardinia,  the  nucleus  of 
the  future  Great  Power  Italy,  expressly  '  declarent  la 
Subhme  Porte  admise  a  participer  aux  avantages  du 
droit  pubhc  et  du  concert  europeens/  From  that  time 
until  the  outbreak  of  the  World  War  Tm^key  was  invited 
to  send  delegates  to  every  general  congress  which  took 
place.  But  her  position  as  a  member  of  the  Family  of 
Nations  was  anomalous,  because  her  civihsation  fell 
short  of  that  of  the  Western  States.  It  was  for  that 
reason  that  the  so-called  Capitulations^  were  still  in  force, 
and  that  other  anomalies  still  prevailed.  The  Treaty 
of  Peace  between  Turkey  and  the  Allied  Powers  has 
not  yet  been  concluded,  and  it  is  impossible  at  present 
to  make  any  statement  as  to  the  position  of  Turkey 
within  the  Family  of  Nations  after  the  World  War. 

(4)  Another  non-Christian  member  of  the  Family  of 
Nations  is  Japan.  A  generation  ago  one  might  ha\(e 
doubted  whether  Japan  was  a  real  and  full  member 
of  that  family,  but  after  the  end  of  the  nineteenth 
century  no  doubt  was  any  longer  justified.  Through 
marvellous  efforts,  Japan  has  become  not  only  a  modern 
State,  but  an  influential  Power.  Since  her  war  with 
China  in  1895,  she  must  be  considered  one  of  the  Great 
Powers  that  lead  the  Family  of  Nations,  and  was 
numbered  among  the  five  principal  Alhed  and  Asso- 
ciated Powers  in  the  Treaties  of  Peace  after  the  World 
War. 

^  In     September     1914,     shortly  act  called  forth  immediate  protests, 

before    she    became    a    belligerent,  and  the  question  may  be  expected  to 

Turkey  denounced  tho  Capitulations  be  dealt  with  by  the  Treaty  of  Peace 

(see  A.J.,  viii.  (1914),  p.  873).    This  with  Turkey. 
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(5)  Before  tie  Wond  War  the  position  of  such  States 
as  Persia,  Siam,  China,  Abyssinia,  and  the  hke,  was 
doubtful.  These  States  were  certainly  civilised  States, 
ana  Abyssii^ia  ".as  even  a  Christian  State.  However, 
their  civihtation  had  not  yet  reached  that  condition 
which  was  necessary  to  enable  their  Governments  and 
their  population  in  every  respect  to  understand,  and 
to  carry  out,  the  rules  of  International  Law.  On 
the  other  hand,  international  intercourse  had  widely 
arisen  between  these  States  and  die  States  of  the  so- 
called  Western  civihsation.  Many  treaties  had  been 
concluded  with  them,  and  there  was  full  diplomatic 
intercourse  between  them  and  the  Western  States. 
China,  Persia,  and  Siam  had  even  taken  part  in  the 
Hague  Peace  Conferences.  All  of  them  were  making 
efforts  to  educate  their  populations,  to  introduce  modern 
institutions,  and  thereby  to  raise  their  civihsation  to  the 
level  of  that  of  the  Western.  But  as  yet  they  had  not 
accomphshed  this  task,  and  consequently  the/  were  not 
yet  able  to  be  received  into  the  Family  of  Nations  as 
full  members.  Although  tney  were,  as  will  be  shown 
below  (§  103),  for  some  pai-ts  within  the  circle  of  the 
Family  of  Nations,  they  rer.i?^'-ed  for  other  parts  out- 
side. In  the  World  War  Cnina  and  Siam  took  part  on 
the  side  of  the  Alhed  and  Associated  Powers,  and  were 
represented  ci,xi  th  Peace  Conference  at  Pari-.  At  the 
conclusic  a  of  the  World  War,  Persia,  Siam.  and  China 
became  members  of  the  League  of  Nations.^  Abyssinia 
was  not  invited  to  accede  to  the  Covenant  of  the  Leaon  , 
and  its  position  would  seem  to  be  unchanged. 

(6)  It  must  be  mentioned  the"--  a  State  of  quite  a 
unique  character,  the  former  Congo  Free  State, ^  was, 
a^er  the  Berhn  Corf  rence  of  1884- 1885,  a  member  ox 
the  Family  of  Nations.  But  it  lost  its  men.  .ership  in 
1908,  when  it  merge^l  in  Belgium  by  cess'^n. 

*  See  below,  §  '676.  *  '.je  below,  §  101 
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(7)  Changes  have  taken  place  in  the  membership  of 
the  Family  of  Nations  as  a  result  of  the  World  War. 
Three  new  States — Poland,  Czecho-Slovakia,  and  the 
Hedjaz — have  come  into  being.  The  former  State  of 
Serbia  has  united  with  peoples  hitherto  subject  to 
Austria-Hungary  to  form  the  Serb-Croat-Slovene  State. 
The  Austro-Hungarian  Empire  has  ceased  to  exist,  and 
Austria  and  Hungary  have  become  separate  States.  It 
is  at  present  doubtful  whether  Montenegro  will  con- 
tinue to  exist  as  an  independent  State ;  the  future 
position  of  Albania  is  also  unsettled.^ 

(8)  As  a  result  of  the  dissolution  of  the  Russian 
Empire  further  changes,  still  incomplete,  are  taking 
place  in  the  Family  of  Nations.  Finland  has  secured 
recognition  as  an  independent  State.  Towards  the 
other  States  which  have  arisen  amid  the  ruins  of  Russia 
— Esthonia,  Lithuania,  and  Latvia  on  the  Baltic,  and 
Georgia,  Azerbaijan,  and  the  Erivan  Republic  of  Armenia 
in  Asia  Minor — the  Great  Powers  have  so  far  adopted  a 
non-committal  and  provisional  attitude.  They  have 
recognised  their  Governments  as  de  facto  Governments  of 
autonomous  territories  (see  §§  71-75),  but  have  so  far 
declined  to  recognise  them  as  independent  States.^  The 
vexed  Russian  question  is  still  undecided,  and  the  lead- 
ing Powers  have  refused  to  have  diplomatic  relations 
with  the  present  Russian  Government.^ 

Treat-  §  29.  The  Law  of  Nations,  as  a  law  between  States 

stSes°  based  on  the  common  consent  of  the  members  of  the 
outside  family  of  Nations,  naturally  does  not  contain  any  rules 
Family  of  concerning  the  intercourse  with  and  treatment  of  such 
States  as  are  outside  that  circle.  That  this  intercourse 
and  treatment  ought  to  be  regulated  by  the  principles 
of  Christian  morality  is  obvious.  But  actually  a  prac- 
tice frequently  prevails  which  is  not  only  contrary  to 
Christian  morality,  but  arbitrary  and  barbarous.     Be 

^  This  was  the  situation  in  May  1920,  when  this  volume  went  to  press. 
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that  as  it  may,  it  is  discretion,  and  not  International 
Law,  according  to  which  the  members  of  the  Family 
of  Nations  deal  with  such  States  as  still  remain  out- 
side that  family.  But  the  United  States  of  America 
apply,  as  far  as  possible,  the  rules  of  International  Law 
to  their  relations  with  the  Red  Indians. 


VI 
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Holtzendorff  in  Holtzendorff,  i.  pp.  136-151 — Ullraann,  §  11 — Despagnet, 
Nos.  67-68— Bonfils,  Nos.  1713-1727— M^rignhac,  i.  pp.  26-28— Nys,  i. 
pp.  174-193— Rivier,  i.  §  2— Fiore,  i.  Nos.  124-127— Martens,  i.  §  44— 
Holland,  Studies,  pp.  79-95 — Bergbohra,  Staatsvertrcige  und  Oeietze  al$ 
Quellen  dts  Volkerrechta  (1877),  pp  44-77 — Bulmerincq,  Praxis,  Theorie 
und  Codification  des  Volkerrechta  (\%'JA),-p-p.  167-192 — Heilborn,  Orundbe- 
griffe  des  Volkerrechta  (1912),  §  16 — Alvarez,  La  Codification  du  Droit 
intemoUicmal  (1912),  and  in  R.O.,  xx.  (1913),  pp.  24-52,  725-747— 
Cavalcanti  in  R.O.,  xxi.  (1914),  pp.  183-204— Raszkowski  in  R.I.,  xxi. 
(1889),  pp.  521-531 — Proceedings  of  the  American  Society  of  International 
Law,  iv.  (1910).  pp.  208-227  ;  v.  (1911),  pp.  256-337  ;  x.  (1916),  pp.  149- 
167— Nys  in  A.J.,  v.  (1911),  pp.  871-900. 

§  30.  The  lack  of  precision  which  is  natural  to  a  Move- 
large  number  of  the  rules  of  the  Law  of  Nations  on  favour" 
account  of  its  slow  and  gradual  growth  has  created  a  o^  9*^'^" 

.  .  .  cation. 

movement  for  its  codification.  The  idea  of  a  codifica- 
tion of  the  Law  of  Nations  in  its  totahty  arose  at  the 
end  of  the  eighteenth  century.  It  was  Bentham  who 
first  suggested  such  a  codification.  He  did  not,  how- 
ever, propose  codification  of  the  existing  positive  Law 
of  Nations,  but  thought  of  a  Utopian  International  Law 
which  could  be  the  basis  of  an  everlasting  peace  between 
the  civihsed  States.^ 

Another  Utopian  project  is  due  to  the  French  Con- 
vention, which  resolved  in  1792  to  create  a  Declaration 

*  See  Bentham's  Works,  ed.  Bow-       Quarterly    Review,    xi.    (1885),    pp. 
ring,  viii.  p.  537;  Nys  in  the  Law       226-231. 
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of  the  Rights  of  Nations  as  a  pendant  to  the  Declara- 
tion of  the  Rights  of  Mankind  of  1789.  For  this  pur- 
pose the  Abbe  Gregoire  was  charged  with  the  drafting 
of  such  a  declaration.  In  1795  Abbe  Gre[;oire  pro- 
duced a  draft  of  twenty-one  articles,  which,  however, 
was  rejected  by  the  Convention,  and  the  matter 
dropped.' 

It  was  not  imtil  1861  that  a  real  attempt  was  made 
to  show  the  possibihty  of  a  codification.  This  was  done 
by  an  Austrian  jurist,  Alfons  von  Domin-Pecruschevecz, 
who  pubhshed  in  that  year  at  Leipzig  a  Precis  d'un 
Code  de  Droit  international. 

In  1863  Professor  Francis  Lieber,  of  the  Columbia 
College,  New  York,  drafted  the  Laws  of  War  in  a  body 
of  rules  which  the  United  States  pubhshed  during  the 
Civil  War  for  the  gmdance  of  h3r  army.^ 

In  1868  Bluntschli,  the  celebrated  Swiss  interpreter 
of  the  Law  of  Nations,  pubhshed  Das  moderne  Vol- 
herrecht  der  civilisirten  Staaten  als  Rechtshuch  darge- 
stellt.  This  draft  code  has  been  translated  into  the 
French,  Greek,  Spanish,  and  Russian  languages,  and 
the  Chinese  Government  produced  an  official  Chinese 
translation  as  a  guide  for  Chinese  officials. 

In  1872  the  great  Itahan  politician  and  jurist  Mancini 
raised  his  voice  in  favour  of  codification  of  the  Law 
of  Nations  in  his  able  essay,  Vocazione  del  nostro  Secolo 
per  la  Riforma  e  Codijicazione  del  Diritto  delle  Genti. 

Likewise  in  1872  appeared  at  New  York  David 
Dudley  Field's  Draft  Outlines  of  an  International 
Code. 

In  1873  the  Institute  of  International  Law  was 
founded   at  Ghent  in  Belgium.^    This  association  of 

^  See  Rivier,  i.   p.    40,  where  the  ^  In  1912  the  American  Institute 

full  text  of  these  twentj'-one  articles  of  International   Law  was   founded 

is  given.     They  do  not  contain  a  real  at  Washington  as  a  pendant  of  the 

code,  but  certain  principles  only.  Institute  of  International  Law. 

*  See  below,  vol.  ii.  §  68  (4). 
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jurists  of  all  nations  meets  periodically,  and  has  pro- 
duced a  number  of  drafts  concerning  various  parts  of 
International  Law,  and,  in  particular,  a  Draft  Code  of 
the  Law  of  War  on  Land  (1880),  and  a  Draft  Code  of 
Maritime  Warfare  (19113). 

Likewise  in  1873  was  founded  the  Association  for 
the  Reform  and  Codification  of  the  Law  of  Nations, 
which  also  meets  periodically  and  which  styles  itself 
now  the  International  Law  Association. 

In  1874  the  Emperor  Alexander  ii.  of  Russia  took 
the  initiative  in  assembhng  an  international  conference 
at  Brussels  for  the  purpose  of  discussing  a  draft  code 
of  the  Law  of  Nations  concerning  land  warfare.  At 
this  conference  jurists,  diplomatists,  and  mihtary  men 
were  miited  as  delegates  of  the  invited  States,  and  they 
agreed  upon  a  body  of  sixty  articles  which  goes  under 
the  name  of  the  Declaration  of  Brussels.  But  the 
Powers  have  never  ratified  these  articles. 

In  1880  the  Institute  of  International  Law  pub- 
lished its  Manuel  des  Lois  de  la  Guerre  sur  Terre. 

In  1887  Leone  Levi  pubhshed  his  Interiiational  Law 
with  Materials  for  a  Code  of  Interjmtional  Law. 

In  1890  the  Italian  jurist  Fiore  published  his  //  Diritto 
internaziotuile  codificato  e  la  sua  Sanzione  yiuridica,  of 
which  a  fifth  edition  appeared  in  1915.  A  French  trans- 
lation of  the  fourth  edition  appeared  in  1911,  and  an 
English  translation  of  the  fifth  edition  appeared  in  1916. 

In  1906  E.  Duplessix  pubhshed  his  La  Loi  des  Nations. 
Projet  d' Institution  d'une  Autcrite  nutionalcy  legislative^ 
administraiive,  judiciaire.  Projet  de  Code  de  Droit  inter- 
national 'public. 

In  1906  the  Third  Pan-American  Conference  agreed 
to  estabhsh  an  International  Commission  of  Jurists 
for  the  purpose  of  preparing  draft  codes  of  Pubhc  as  well 
as  Private  International  Law.^ 

>  See  A.J.,  vi.  (1912),  pp.  931-935. 
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In  1911  Jerome  Internoscia  published  his  New  Code 
of  International  Law  in  Enghsh,  French,  and  ItaHan. 

In   1911   Epitacio  Pessoa  pubhshed  his  Projecto  de 
Codigo  de  Direito  internacional  "puhlico?- 

In  1913  the  Institute  of  International  Law  published 
its  Manuel  de  la  Guerre  maritime. 
Work  of  §  31.  At  the  end  of  the  nineteenth  century,  in  1899, 
Hague'^^  ^^^  so-called  Peace  Conference  at  the  Hague,  convened 
on  the  personal  initiative  of  the  Emperor  Nicholas  ii. 
of  Russia,  showed  the  possibility  that  parts  of  the 
Law  of  Nations  might  well  be  codified.  Apart  from 
three  declarations  of  minor  value,  and  the  convention 
concerning  the  adaptation  of  the  Geneva  Conven- 
tion to  na\al  warfare,  this  conference  succeeded  in 
producing  two  important  conventions  which  may  well 
be  called  codes — namely,  first,  the  '  Convention  for  the 
Pacific  Settlement  of  International  Disputes,"  and, 
secondly,  the  '  Convention  with  respect  to  the  Laws 
and  Customs  of  War  on  Land/  The  first-named  con- 
vention is  of  great  practical  importance,  as  the  Per- 
manent Court  of  Arbitration  has  in  a  number  of  cases 
successfully  given  its  award.  Nor  can  the  great  prac- 
tical value  of  the  second-named  convention  be  denied. 
Although  the  latter  contains,  even  in  the  amended  form 
given  to  it  by  the  second  Hague  Peace  Conference  of 
1907,  many  gaps,  which  must  be  filled  by  the  cus- 
tomary Law  of  Nations,  and  although  it  is  not  a  master- 
piece of  codification,  it  represents  a  model,  the  very 
existence  of  which  teaches  that  codification  of  parts  of 
the  Law  of  Nations  is  practicable,  provided  the  Powers 
are  inchned  to  come  to  an  understanding.  The  first 
Hague  Peace  Conference  therefore  made  an  epoch  in 
the  history  of  International  Law. 

§  32.  Shortly  after  the  Hague  Peace  Conference  of 
1899,  the  United  States  of  America  took  a  step  with 

^  See  Alvarez,  La  Codification  du  Droit  international,  p.  276  n. 
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regard  to  sea  warfare  similar  to  that  taken  by  her  in  Wotk  of 
1863  with  regard  to  land  warfare.     She  published  on  second 
June  27,  1900,  a  body  of  rules  for  the  use  of  her  navy  Haf?"« 
under  the  title,  The  Laws  and  Usages  of  War  at  Sea — the  Confer- 
so-called   United'  States  Naval   War  Code — which  was  thrNavai 
drafted  by  Captain  Charles  H.  Stockton,  of  the  United  ^°"^«7 

•^  ^  '  ence  of 

States  Navy.  i/ondon. 

Although,  on  February  4,  1904,  this  code  was  by 
authority  of  the  President  of  the  United  States  with- 
drawn, it  provided  the  starting-point  of  a  movement 
for  codification  of  maritime  International  Law.  No 
complete  Naval  War  Code  agreed  upon  by  the  Powers 
has  as  yet  made  its  appearance,  but  the  second  Hague 
Peace  Conference  of  1907  produced  not  less  than  thirteen 
conventions,  some  of  which  are  codifications  of  parts  of 
maritime  law.  Three  of  the  thirteen  conventions, 
namely,  that  for  the  pacific  settlement  of  international 
disputes,  that  concerning  the  laws  and  customs  of  war 
on  land,  and  that  concerning  the  adaptation  of  the 
principles  of  the  Geneva  Convention  to  maritime  war, 
take  the  place  of  three  corresponding  conventions  of 
the  first  Hague  Peace  Conference.  But  the  other  ten 
conventions  were  entirely  new,  and  concern  :  the  limita- 
tion of  the  employment  of  force  for  the  recovery  of 
contract  debts,  the  opening  of  hostihties,  the  rights  and 
duties  of  neutral  Powers  and  persons  in  war  on  land,  the 
status  of  enemy  merchant  ships  at  the  outbreak  of 
hostihties,  the  conversion  of  merchant  ships  into  war 
ships,  the  laying  of  automatic  submarine  contact  mines, 
bombardments  by  naval  forces  in  time  of  war,  restric- 
tions on  the  exercise  of  the  right  of  capture  in  maritime 
war,  the  estabhshment  of  an  International  Prize  Court, 
and  the  rights  and  duties  of  neutral  Powers  in  maritime 
war. 

To  make  the  estabhshment  of  the  proposed  Inter- 
national Prize  Court  possible,  a  Naval  Conference  met 
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in  London  in  November  1908,  sat  till  February  1909, 
and  produced  the  Declaration  of  London.     Its  nine 
chapters  deal  with  :    blockade,  contraband,  unneutral 
service,   destruction   of   neutral   prizes,   transfer  to   a 
neutral  flag,   enemy  character,   convoy,   resistance  to 
search,    compensation.      The   Declaration   of   London 
has,  however,  not  been  ratified,  and,  in  consequence, 
the  Hague  Convention  concerning  the  establishment  of 
an  International  Prize  Court  also  remains  unratified. 
Value  of       §  33.  In  spite  of  the  movement  in  favour  of  codi- 
Son^or    fication  of  the  Law  of  Nations,  there  are  many  eminent 
Inter-       jurists  who  oppose  such  codification.     They  argue  that 
Law  con-  codjficatiou  would  never  be   possible   on  account  of 
teste  .      differences  of  languages  and  of  technical  juridical  terms. 
They  assert  that  codification  would  cut  off  the  organic 
growth  and  future  development  of  International  Law. 
They  postulate  the  existence  of   a   permanent  inter- 
national court  with  power  of  executing  its  verdicts  as 
an  indispensable  condition,  since  without  such  a  court 
no  uniform  interpretation  of  controversial  parts  of  a 
code  could  be  possible.    Lastly,  they  maintain  that 
the    Law    of    Nations   is   not    yet,  and  will    not  be 
for  a  long  time  to  come,  ripe  for  codification.     Those 
jurists,  on  the  other  hand,  who  are  in  favour  of  codi- 
fication argue  that  the  customary  Law  of  Nations  to  a 
great  extent  lacks  precision  and  certainty,  that  writers 
on  International  Law  differ  in  many  points  regarding 
its  rules,  and  that,  consequently,  there  is  no  bioad  and 
certain  basis  for  the  practice  of  the  States  to  stand  upon. 
Merits  of      §  34.  I  am  decidedly  not  a  bhnd  and  enthusiastic 
tion  in*    admirer  of  codification  in  general.     It  camiot  be  main- 
generai.    taiucd  that  codificatiou  is  ever5rwhere,   at  all  times, 
and  under  all  circumstances  opportune.     Codification 
certainly  interferes  with  the  so-called  organic  growth  of 
the  law  through  usage  into  custom.     It  is  true  that 
a  law,  once  codified,  cannot  so  easily  adapt  itseU  to 
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the  individual  merits  of  particular  cases  which  come 
under  it.     It  is  further  a  fact,  which  cannot  be  denied, 
that  together  with  codification  there  frequently  enters 
into  courts  of  justice,  and  into  the  area  of  juridical 
hterature,  a  hair-splitting  tendency,  and  an  interpreta- 
tion of  the  law,  which  often  chngs  more  to  the  letter 
and  the  word   of  the  law  than  to  its  spirit  and  its 
principles.     And  it  is  not  at  all  a  fact  that  codification 
does  away  with  controversies  altogether.     Codification 
certainly  clears  up  many  questions  of  law  which  have 
been  hitherto  debatable,  but  it  creates  at  the  same  time 
new  controversies.    And,  lastly,  all  jm:ists  know  very 
well  that  the  art  of  legislation  is  still  in  its  infancy  and 
not  at  all  highly  developed.     The  hands  of  legislators 
are  very  often  clumsy,  and  legislation  often  does  more 
harm  than  good.     Yet,  on  the  other  hand,  the  fact 
must  be  recognised  that  history  has  given  its  verdict 
in  favour  of  codification.     There  is  no  civiHsed  State 
in  existence  whose  Municipal  Law  is  not  to  a  greater 
or  lesser  extent  codified.     The  growth  of  the  law  through 
custom  goes  on  very  slowly  and  gradually,  very  often 
too   slowly  to  be   able  to  meet  the  demands  of  the 
interests  at  stake.     New  interests  and  new  inventions 
very  often  spring  up  with  which  customary  law  cannot 
deal.     Circumstances  and  conditions  frequently  change 
so  suddenly  that  the  ends  of  justice  are  not  met  by 
the  existing  customary  law  of  a  State.     Thus,  legisla- 
tion, which  is,  of  course,  always  partial  codification, 
becomes  a  necessity,  in  the  face  of  which  all  hesitation 
and    scruple    must    vanish.     Whatever    may    be    the 
disadvantages  of  codification,  there  comes  a  time  in 
the  development  of  every  civiHsed  State  when  it  can 
no  longer  be  avoided.     And  great  are  the  advantages  of 
codification,  especially  of  a  codification  that  embraces  a 
large  part  of  the  law.    Many  controversies  are  done  away 
with.     The  science  of  law  receives  a  fresh  stimulus. 
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A  more  uniform  spirit  enters  into  the  law  of  the  country. 
New  conditions  and  circumstances  of  life  become  legally 
recognised.  Mortifying  principles  and  branches  are 
cut  off  with  one  stroke.  A  great  deal  of  fresh  and 
healthy  blood  is  brought  into  the  arteries  of  the  body 
of  the  law  in  its  totality.  If  codification  is  carefully 
planned  and  prepared,  if  it  is  imbued  with  true  and 
healthy  conservatism,  many  disadvantages  can  be 
avoided.  And  interpretation  on  the  part  of  good 
judges  can  deal  with  many  a  fault  that  codification  has 
made.  If  the  worst  comes  to  the  worst,  there  is  always 
a  Parhament  or  other  law-giving  authority  of  the 
land  to  mend  by  further  legislation  the  faults  of 
previous  codification. 
Merits  of  §  35.  But  do  thcsc  arguments  in  favour  of  codifica- 
tion of^  tion  in  general  also  apply  to  codification  of  the  Law  of 
Inter-       Natious  ?     I  havc  no  doubt  that  they  do  more  or  less. 

national  '' 

Law.  If  some  of  these  arguments  have  no  force  in  view  of 
the  special  circumstances  of  the  existence  of  Inter- 
national Law  and  of  the  peculiarities  of  the  Family  of 
Nations,  there  are  other  arguments  which  take  their 
place. 

When  opponents  maintain  that  codification  would 
never  be  practicable  on  account  of  differences  of  lan- 
guage and  of  technical  juridical  terms,  I  answer  that 
this  difficulty  is  only  as  great  an  obstacle  in  the  way 
of  codification  as  it  is  in  the  way  of  contracting  inter- 
national treaties.  The  fact  that  such  treaties  are  con- 
cluded every  day  shows  that  difficulties  which  arise  out 
of  differences  of  language  and  of  technical  juridical 
terms  are  not  at  all  insuperable. 

Of  more  weight  than  this  is  the  next  argument  of 
opponents,  that  codification  of  the  Law  of  Nations 
would  cut  off  its  organic  growth  and  future  develop- 
ment. It  cannot  be  denied  that  codification  always 
interferes  with  the  growth  of  customary  law,  although 
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the  assertion  is  not  justified  that  codification  cuts 
off  such  growth.  But  this  disadvantage  can  be  met 
by  periodical  revisions  of  the  code,  and  by  its  giadual 
enlargement  and  improvement  through  enactment  of 
additional  and  amending  rules  according  to  the  wants 
and  needs  of  the  days  to  come. 

When  opponents  postulate  an  international  court 
with  power  of  executing  its  verdicts  as  an  indispen- 
sable condition  of  codification,  I  answer  that  the  non- 
existence of  such  a  court  is  quite  as  much  (or  as  httle) 
an  argument  against  codification  as  it  is  against  the  very 
existence  of  International  Law.  If  there  is  a  Law  of 
Nations  in  existence  in  spite  of  the  non-existence  of 
an  international  court  to  guarantee  its  reahsation,  I 
cannot  see  why  the  non-existence  of  such  a  court 
should  be  an  obstacle  to  codifying  the  very  same  Law 
of  Nations.  It  may  indeed  be  maintained  that  codifi- 
cation is  all  the  more  necessary  as  such  an  international 
court  does  not  exist.  For  codification  of  the  Law  of 
Nations  and  the  solenm  recognition  of  a  code  by  a 
universal  law-making  international  treaty  would  give 
more  precision,  certainty,  and  weight  to  the  rules  of  i 
the  Law  of  Nations  than  they  have  now  in  their  un-  \ 
written  condition.  And  a  uniform  interpretation  of  a 
code  is  now,  since  the  first  Hague  Peace  Conference 
instituted  a  Permanent  Court  of  Arbitration,  and  since 
the  Covenant  of  the  League  of  Nations  contemplates 
the  estabhshment  of  a  Permanent  International  Court 
of  Justice,  much  more  reahsable  than  in  former  times, 
although  these  courts  will  never  have  the  power  of 
executing  their  verdicts. 

But  is  the  Law  of  Nations  ripe  for  codification  ?  I 
readily  admit  that  there  are  certain  parts  of  that  law 
which  would  offer  the  greatest  difficulty,  and  which 
therefore  had  better  remain  untouched  for  the  present. 
But  there  are  other  parts,  and  I  think  that  they  con- 
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stitute  the  greater  portion  of  the  Law  of  Nations, 
which  are  certainly  ripe  for  codification.  There  can 
be  no  doubt  that,  whatever  can  be  said  against  codifi- 
cation of  the  whole  of  the  Law  of  Nations,  partial 
codification  is  possible  and  con  ^jaratively  easy.  The 
work  done  by  the  Institute  of  International  Law,  and 
published  in  the  Annuaire  de  VInstitut  de  Droit  inter- 
national, gives  evidence  of  it.  And  the  number  and 
importance  of  the  law-making  treaties  produced  by 
the  Hague  Peace  Conferences  and  the  Naval  Conference 
of  London,  1908-1909  (though  the  latter  have  not  been 
ratified),  should  leave  no  doubt  as  to  the  feasibihty  of 
such  partial  codification. 
How  §  36.  However,  although  possible,  codification  could 

cation      hardly  be  realised  at  once.     The  difficulties,  though  not 
could  be    insuperable,  are  so  great  that  it  would  take  the  work  of 
perhaps  a  generation  of  able  jurists  to  prepare  draft 
codes  for  those  parts  of  International  Law  which  may  be 
considered  ripe  for  codification.     The  only  way  in  which 
such  draft  codes  could  be  prepared  consists  in  the 
appointment  on  the  part  of  the  Powers  of  an  inter- 
national committee  composed  of  a  sufficient  number 
of  able  jurists,  whose  t^sk  would  be  the  preparation 
of  the  drafts.    Public  opinion  of  the  whole  civihsed 
world  would,  I  am  sure,  watch  the  work  of  these  men 
with  the  greatest  interest,  and  the  Parliaments  of  the 
civihsed  States  would  gladiy  vote  the  comparatively 
small  sums  of  money  necessary  for  the  costs  of  the 
work.     But  in  proposing  codification  it  is  necessary  to 
emphasise  that  it  does  not  necessarily  involve  a  re- 
construction of  the  present  international  order  and  a 
recasting  of  the  whole  system  of  International  Law  as 
it  at  present  stands.    Naturally,  a  codification  would 
in  many  points  mean  not  only  an  addition  to  the  rules 
at  present  recognised,  but  also  the  repeal,  a'teration, 
and  reconstruction  of  some  of  these  rules.    Yet,  how- 
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ever  this  may  be,  I  do  not  believe  that  a  codification 
ought  to  be,  or  could  be  undertaken  which  would  revolu- 
tionise the  present  international  order  and  put  the 
whole  system  of  International  Law  on  a  new  basis.  The 
codification  which  I  have  in  view  is  one  that  would 
embody  the  existing  rule?  of  International  Law  together 
with  such  modifications  and  additions  as  are  necessi- 
tated by  the  conditions  of  the  age  and  the  very  fact 
of  codification  being  taken  in  hand.  If  International 
Law,  as  at  present  recognised,  is  once  codified,  nothing 
prevents  reformers  from  making  proposals  which  could 
be  realised  by  successive  codifications. 


CHAPTER   II 
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Lawrence,  §§  13-22— Manning,  pp.  8-21— Halleck,  i.  pp.  1-11— Walker, 
Histm-y,  i.  pp.  30-137— Taylor,  §§  6-29— Hershey,  Nos.  16-53— Ullmann, 
§§  12-14— Holtzendorff  in  Holtzendorff,  i.  pp.  159-386— Nys,  i.  pp.  1-22 
—Martens,  i.  §§  8-20— Fiore,  i.  Nos.  3-31— Calvo,  i.  pp.  1-32— Bonfils, 
Nos.  71-86 — Despagnet,  Nos.  1-19— M6rignhac,  i.  pp.  38-43 — Laurent, 
Histoire  dxt,  Droit  des  Oens,  etc.,  14  vols.  (2nd  ed.  1861-1868)— Ward, 
Enquiry  into  the  Foundation  and  History  of  the  Law  of  Nations,  2  vols. 
(1795) — Osenbriiggen,  De  Jure  Belli  et  Pads  Romanorum  (1836) — Miiller- 
Joehmus,  Geschichte  des  Volkerrechts  im  Alterthum  (1848)  —  Hosack, 
Rise  and  Growth  of  the  Law  of  Nations  (1882),  pp.  1-226— Nys,  Le  Droit 
de  la  Ouerre  et  les  Pricurseurs  de  Grotius  (1882),  and  Lea  Origines  du 
Droit  international  (1894)— Hill,  History  of  Diplomacy  in  the  Inter- 
national Development  of  Europe,  vol.  i.  (1905),  and  vol.  ii.  (1906) — 
Cybichowski,  Das  antike  Vcilkerrecht  (1907)  —  Phillipson,  The  Inter- 
national Law  and  Custom  of  Ancient  Greece  and  Rome,  2  vols.  (1910) — 
Strupp,  Urkunden  zur  Geschichte  des  Volkerrechts,  2  vols.  (1911) — 
Raeder,  L'Arbifrage  international  chez  les  Hellenes  (1912) — Conner, 
The  Development  of  Belligerent  Occupation  (1912) — Tod,  International 
Arbitration  amongst  the  Greeks  (1913) — Hershey  in  A.J,,  v.  (1911),  pp. 
901-933 -Audinet  in  ii.G.,  xxi.  (1914),  pp.  29-63. 

NoLawof  §  37.  International  Law  as  a  law  between  sove- 
SifiquTty"  reign  and  equal  States  based  on  the  common  consent 
of  these  States  is  a  product  of  modern  Christian  civihsa- 
tion,  and  may  be  said  to  be  about  four  hundred  years 
old.  However,  the  roots  of  this  law  go  very  far  back 
into  history.  Such  roots  are  to  be  found  in  the  rules 
and  usages  which  were  observed  by  the  different  nations 
of  antiquity  with  regard  to  their  external  relations. 
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But  it  is  well  known  that  the  conception  of  a  Family 
of  Nations  did  not  arise  in  the  mental  horizon  of  the 
ancient  world.  Each  nation  had  its  own  religion  and 
gods,  its  own  language,  law,  and  morality.  International 
interests  of  sufficient  vigour  to  wind  a  band  around  all 
the  civihsed  States,  bring  them  nearer  to  each  other, 
and  knit  them  together  into  a  community  of  nations, 
did  not  spring  up  in  antiquity.  On  the  other  hand, 
however,  no  nation  could  avoid  coming  into  contact 
with  other  nations.  War  was  waged  and  peace  con- 
cluded. Treaties  were  agreed  upon.  Occasionally 
ambassadors  were  sent  and  received.  International 
arbitration  was  resorted  to.  International  trade  sprang 
up.  Political  partisans  whose  cause  was  lost  often  fled 
their  country  and  took  refuge  in  another.  And,  just 
as  in  our  days,  criminals  often  fled  their  country  for 
the  purpose  of  escaping  punishment. 

Such  more  or  less  frequent  and  constant  contact  of 
diflterent  nations  with  one  another  could  not  exist 
without  giving  rise  to  certain  fairly  congruent  mles 
and  usages  to  be  observed  with  regard  to  external 
relations.  These  rules  and  usages  were  considered 
under  the  protection  of  the  gods  ;  their  v-iolation  called 
for  religious  expiation.  It  will  be  of  interest  to  throw 
a  glance  at  the  respective  rules  and  usages  of  the  Jews, 
Greeks,  and  Romans. 

§  38.  Although  they  were  monotheists  and  the  stan-  The  Jew*, 
dard  of  their  ethics  was  consequently  much  liigher  than 
that  of  their  heathen  neighbours,  the  Jews  did  not  in 
fact  raise  the  standard  of  the  international  relations 
of  their  time  except  so  far  as  they  afforded  foreigners 
hving  on  Jewish  territory  equahty  before  the  law. 
Proud  of  their  monotheism  and  despising  all  other 
nations  on  account  of  their  polytheism,  they  found  it 
totally  impossible  to  recognise  other  nations  as  equals. 
If  we  compare  the  different  parts  of  the  Bible  con- 

VOL.    I.  D 
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cerning  the  relations  of  the  Jews  with  other  nations, 
we  are  struck  by  the  fact  that  the  Jews  were  sworn 
enemies  of  some  foreign  nations,  as  the  Amalekites, 
for  example,  with  whom  they  declined  to  have  any 
relations    whatever    in    peace.     When    they    went    to 
war  with  those  nations,  their  practice  was  extremely 
cruel.     They  killed  not  only  the  warriors  on  the  battle- 
field, but  also  the  aged,  the  women,  and  the  children 
in  their  homes.     Read,  for  example,  the  short  descrip- 
tion of  the  war  of  the  Jews  against  the  Amalekites  in 
1  Samuel  xv.,  where  we  are  told  that  Samuel  instructed 
King  Saul  as  follows  :  (v.  3)  *  Now  go  and  smite  Amalek, 
and  utterly  destroy  all  that  they  have,  and  spare  them 
not ;   but  slay  both  man  and  woman,  infant  and  suck- 
ling, ox  and  sheep,  camel  and  ass.'    King  Saul  obeyed 
the  injunction,  save  that  he  spared  the  life  of  Agag, 
the  Amalekite  king,  and  some  of  the  finest  animals. 
Then  we  are  told  that  the  prophet  Samuel  rebuked 
Saul  and  '  hewed  Agag  in  pieces '  with  his  own  hand. 
Or  again,  in  2  Samuel  xii.  31,  we  find  that  King  David, 
'  the  man  after  God's  own  heart,'  after  the  conquest 
of  the  town  of  Rabbah,  belonging  to  the  Ammonites, 
'  brought  forth  the  people  that  were  therein,  and  put 
them  under  saws,  and  under  harrows  of  iron,  and  under 
axes  of  iron,  and  made  them  pass  through  the  brick- 
kiln. .  .  .' 

With  those  nations,  however,  of  which  they  were 
not  sworn  enemies  the  Jews  used  to  have  international 
relations.  Ambassadors  were  considered  sacrosanct, 
and  treaties  were  faithfully  observed.  And  when  they 
went  to  war  with  those  nations,  their  practice  was  in 
no  way  exceptionally  cruel,  if  looked  upon  from  the 
standpoint  of  their  time  and  surroundings.  Thus  we 
find  in  Deuteronomy  xx.  10-14  the  following  rules  : — 

(v.  10).  *  When  thou  comest  nigh  unto  a  city  to  fight 
against  it,  then  proclaim  peace  unto  it. 
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(v.  11)  *  And  it  shall  be,  if  it  make  thee  answer  of 
peace,  and  open  unto  thee,  then  it  shall  be,  that  all  the 
people  that  is  found  therein  shall  be  tributaries  unto 
thee,  and  they  shall  serve  thee. 

(v.  12)  '  And  if  it  will  make  no  peace  with  thee,  but 
will  make  war  against  thee,  then  thou  shalt  besiege  it : 

(v.  13)  *  And  when  the  Lord  thy  God  hath  dehvered 
it  into  thine  hands,  thou  shalt  smite  every  male  thereof 
with  the  edge  of  the  sword  : 

(v.  14)  '  But  the  women,  and  the  little  ones,  and  the 
cattle,  and  all  that  is  in  the  city,  even  all  the  spoil 
thereof,  shalt  thou  take  unto  th>  self ;  and  thou  shalt 
eat  the  spoil  of  thine  enemies,  which  the  Lord  thy  God 
hath  given  thee/ 

Comparatively  mild,  hke  these  rules  for  warfare, 
were  the  Jewish  rules  regarding  their  foreign  slaves. 
Such  slaves  were  not  without  legal  protection.  The 
master  who  killed  a  slave  was  punished  (Exodus  xxi. 
20)  ;  if  the  master  struck  his  slave  so  severely  that 
he  lost  an  eye  or  a  tooth,  the  slave  became  a  free  man 
(Exodus  xxi.  26  and  27).  The  Jews,  further,  allowed 
foreigners  ^o  live  among  them  under  the  full  protection 
of  their  laws.  '  Love  .  .  .  the  stranger,  for  ye  were 
strangers  in  the  land  of  Egypt,'  says  Deuteronomy  x. 
19,  and  in  Leviticus  xxiv.  22  there  is  the  command  : 
'  Ye  shall  have  one  manner  of  law,  as  well  for  the 
stranger,  as  for  one  of  your  own  country.' 

Of  the  greatest  importance,  however,  for  the  Inter- 
national Law  of  the  future,  are  the  Messianic  ideals 
and  hopes  of  the  Jews,  as  these  Messi.„nic  ideals  and 
hopes  are  not  national  only,  but  fully  international. 
The  following  are  the  beauti^l  words  in  which  the 
prophet  Isaiah  (ii.  2-4)  foretells  the  state  of  mankind 
when  the  Messiah  shall  have  appeared  : 

(v.  2)  '  And  it  shall  come  to  pass  in  the  last  days, 
that  the  mountain  of  the  Lord's  house  shall  be  estab- 
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lished  in  the  top  of  the  mountains,  and  shall  be  exalted 
above  the  hills  ;   and  all  nations  shall  flow  unto  it. 

(v.  3)  '  And  many  people  shall  go  and  say,  Come  ye,, 
and  let  us  go  up  to  the  mountain  of  the  Lord,  to  the 
house  of  the  God  of  Jacob  ;  and  he  will  teach  us  of  his 
ways,  and  we  will  walk  in  his  paths ;  for  out  of  Zion 
shall  go  forth  the  law,  and  the  word  of  the  Lord  from 
Jerusalem. 

(v.  4)  '  And  he  shall  judge  among  the  nations,  and 
shall  rebuke  many  people  :  and  they  shall  beat  their 
swords  into  plowshares,  and  their  spears  into  pruning- 
hooks  :  nation  shall  not  lift  up  sword  against  nation, 
neither  shall  they  learn  war  any  more." 

Thus  we  see  that  the  Jews,  at  least  at  the  time  of 
Isaiah,  had  a  foreboding  and  presentiment  of  a  future 
when  all  the  nations  of  the  world  should  be  united  in 
peace.  And  the  Jews  have  given  this  ideal  to  the 
Christian  world.  It  is  the  same  ideal  which  has  in 
bygone  times  inspired  all  those  eminent  men  who  have 
laboured  to  build  up  an  International  Law.  And  it  is 
again  the  same  ideal  which  nowadays  inspires  all  lovers 
of  international  peace.  Although  the  Jewish  State  and 
the  Jews  as  a  nation  have  practically  done  nothing  to 
realise  that  ideal,  yet  it  sprang  up  among  them  and 
has  never  disappeared. 
The  §  39.  Totally  different  from  this  Jewish  contribution 

Greeks.  ^^  ^^  future  International  Law  is  that  of  the  Greeks. 
The  broad  and  deep  gulf  between  their  civihsation  and 
that  of  their  neighbours  necessarily  made  them  look 
down  upon  those  neighbours  as  barbarians,  and  thus 
prevented  them  from  raising  the  standard  of  their 
relations  with  neighbouring  nations  above  the  average 
level  of  antiquity.  But  the  Greeks  before  the  Mace- 
donian conquest  were  never  united  into  one  powerful 
national  State.  They  hved  in  numerous  more  or  less 
small  city  States,  which  were  totally  independent  of 
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one  another.  It  ia  this  very  fact  which,  as  time  went 
on,  called  int<j  existence  a  kind  of  International  Law 
between  these  indepeiidont  States.  They  could  never 
forget  that  their  inhabitants  were  of  the  same  race.  The 
same  blood,  the  same  religion,  and  the  same  civilisation 
of  their  citizens  united  these  independent  and — as  we 
should  say  nowadays — sovereign  States  into  a  com- 
munity of  States  which  in  time  of  peace  and  war  held 
themselves  bound  to  observe  certain  rules  as  regards  the 
relations  between  one  another.  The  consequence  was 
that  international  arbitration  ^  was  frequently  resorted 
to,  and  that  the  practice  of  the  Greeks  in  their  wars 
among  themselves  was  a  very  mild  one.  It  was  a  rule 
that  war  should  never  be  commenced  without  a  declara- 
tion of  war.  Heralds  were  inviolable.  Warriors  who 
died  on  the  battlefield  were  entitled  to  burial.  If  a 
city  was  captured,  the  Hves  of  all  those  who  took  refuge 
in  a  temple  had  to  be  spared.  War  prisoners  could  be 
exchanged  or  ransomed ;  their  lot  was,  at  the  utmost, 
slavery.  Certain  places,  as,  for  example,  the  temple  of 
the  god  Apollo  at  Delphi,  were  permanently  inviolable. 
Even  certain  persons  in  the  armies  of  the  belligerents 
were  considered  inviolable,  as,  for  instance,  the  priests, 
who  carried  the  holy  fire,  and  the  seers. 

Thus  the  Greeks  left  to  history  the  example  that 
independent  and  sovereign  States  can  live,  and  are 
in  reahty  compelled  to  Hve,  in  a  community  which 
provides  a  law  for  the  international  relations  of  the 
member-States,  provided  that  there  exist  some  conmion 
interests  and  aims  which  bind  these  States  together. 
It  is  very  often  maintained  that  this  kind  of  International 
Law  of  the  Greek  States  could  in  no  way  be  compared 
with  our  modern  International  Law,  as  the  Greeks  did 
not  consider  their  international  rules  as  legally,  but 
as  religiously  binding  only.     We  must,   however,  not 

*  See  Raeiler,  L'ArbilTXiye  iiUtrtuitioiuii  chez  Ua  litlUiua  (1912). 
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forget  that  the  Greeks  never  made  the  same  distinction 
between  law,  rehgion,  and  morahty  which  the  modern 
world  makes.  The  fact  itself  remains  unshaken  that 
the  Greek  States  set  an  example  to  the  future  that 
independent  States  can  hve  in  a  community  in  which 
their  international  relations  are  governed  by  certain 
rules  and  customs  based  on  the  common  consent  of  the 
members  of  that  community. 
The  §  40.  Totally  different  again  from  the  Greek  con- 

Romans.  ^pijJj^^JQjj  ^q  ^  future  International  Law  is  that  of  the 
Romans.  As  far  back  as  their  history  goes,  the  Romans 
had  a  special  set  of  twenty  priests,  the  so-called  fetiales, 
for  the  management  of  functions  regarding  their  rela- 
tions with  foreign  nations.  In  fulfilling  their  functions 
the  fetiales  did  not  apply  a  purely  secular,  but  a  divine 
and  holy  law,  a  jus  sacrale,  the  so-called  jus  fetiale. 
The  fetiales  were  employed  when  war  was  declared 
or  peace  was  made,  when  treaties  of  friendship  or 
of  alliance  were  concluded,  when  the  Romans  had 
an  international  claim  before  a  foreign  State,  or  oice 
versa. 

According  to  Roman  Law  the  relations  of  the  Romans 
with  a  foreign  State  depended  upon  the  fact  whether 
or  not  there  existed  a  treaty  of  friendship  between 
Rome  and  that  State.  In  case  no  such  treaty  was 
in  existence,  persons  or  goods  coming  from  the 
foreign  land  into  the  land  of  the  Romans,  and  hkewise 
persons  and  goods  going  from  the  land  of  the  Remans 
into  the  foreign  land,  enjoyed  no  legal  protection  what- 
ever. Such  persons  could  te  made  slaves,  and  such 
goods  could  be  seized,  and  became  the  property  of  the 
captor.  Should  such  an  enslaved  person  ever  come 
back  to  his  country,  he  was  at  once  considered  a  free 
man  again  according  to  the  so-called  ju^  fostliminii. 
An  exception  was  made  as  regards  ambassadors.  Tb^y 
were  always  considered  inviolable,  and  whoever  violated 
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them  was  handed  over  to  the  home  State  of  tliose 
ambassadors  to  be  punished  according  to  discretion. 

Different  were  the  relations  when  a  treaty  of  friend- 
ship existed.  Persons  and  goods  coming  from  one 
country  into  tlie  other  stood  then  under  legal  protec- 
tion. So  many  foreigners  came  in  the  process  of  time 
to  Rome  that  a  whole  system  of  law  sprang  up  regard- 
ing these  foreigners  and  their  relations  with  Roman 
citizens,  the  so-called  jus  gentium  in  contradistinction 
to  the  jus  civile.  And  a  special  magistrate,  the  praetor 
peregrinus,  was  nominated  for  the  administration  of 
that  law.  Of  such  treaties  with  foreign  nations  there 
were  three  different  kinds,  namely,  of  friendship  {ami- 
citia),  of  hospitality  [hospitium),  or  of  alliance  (foedus). 
I  do  not  propose  to  go  into  details  about  them.  It 
suffices  to  remark  that,  although  the  treaties  were  con- 
cluded without  any  such  provision,  notice  of  termina- 
tion could  be  given.  Very  often  these  treaties  used 
to  contain  a  provision  according  to  which  future  contro- 
versies could  be  settled  by  arbitration  of  the  so-called 
recuperatores. 

Very  precise  legal  rules  existed  as  regards  war  and 
peace.  Roman  law  considered  war  a  legal  institution. 
There  were  four  different  just  reasons  for  war,  namely  : 
(1)  violation  of  the  Roman  dominion  ;  (2)  violation  of 
ambassadors  (3)  violation  of  treaties ;  (4)  support 
given  during  war  to  an  opponent  by  a  hitherto  friendly 
State.  But  even  in  such  cases  war  was  only  justified 
if  satisfaction  was  not  given  by  the  foreign  State. 
Four  fetiales  used  to  be  sent  as  ambassadors  to  the 
foreign  State  from  which  satisfaction  was  asked.  If  such 
satisfaction  was  refused,  war  was  formally  declared  by 
one  of  the  fetiales  throwing  a  lance  from  the  Roman 
frontier  into  the  foreign  land.  For  warfare  itself  no 
legal  rules  existed,  but  discretion  only,  and  there  are 
examples  enough  of  great  cruelty  on  the  part  of  the 
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Romans.  Legal  rules  existed,  however,  for  the  end  of 
war.  War  could  be  ended,  first,  through  a  treaty  of 
peace,  which  was  then  always  a  treaty  of  friendship. 
War  could,  secondly,  be  ended  by  surrender  (dediiio). 
Such  surrender  spared  the  enemy  their  hves  and  pro- 
perty. War  could,  thirdly  and  lastly,  be  ended  through 
conquest  of  the  enemy's  country  (occwpatio).  It  was  in 
this  case  that  the  Romans  could  act  according  to  dis- 
cretion with  the  hves  and  the  property  of  the  enemy. 

From  this  sketch  of  their  rules  concerning  external 
relations,  it  becomes  apparent  that  the  Romans  gave 
to  the  future  the  example  of  a  State  with  legal  rules 
for  its  foreign  relations.  As  the  legal  people  par  excel- 
lence, the  Romans  could  not  leave  their  international 
relations  without  legal  treatment.  And  though  this 
legal  treatment  can  in  no  way  be  compared  to  modern 
International  Law,  yet  it  constitutes  a  contribution 
to  the  Law  of  Nations  of  the  future,  in  so  far  as  its 
example  furnished  many  arguments  to  those  to  whose 
efforts  we  owe  the  very  existence  of  our  modern  Law 
of  Nations. 
No  Need  §  41.  The  Romau  Empire  gradually  absorbed  nearly 
of  NatiatTs  ^^^  wholc  civihscd  aucieut  world,  so  far  as  it  was  known 
^uringthe  to  the  Romaus.  They  hardly  knew  of  any  independent 
Ages.  civihsed  States  outside  the  borders  of  their  Empire. 
There  was,  therefore,  neither  room  nor  need  for  an 
International  Law  as  long  as  this  Empire  existed.  It 
is  true  that  at  the  borders  of  this  World  Empire  there 
were  always  wars,  but  these  wars  gave  opportunity  for 
the  practice  of  a  few  rules  and  usages  only.  And 
matters  did  not  change  when  under  Constantine  the 
Great  (306-337)  the  Christian  faith  became  the  rehgion 
of  the  Empire  and  Byzantium  its  capital  instead  of 
Rome,  and,  further,  when  in  395  the  Roman  Empire 
was  divided  into  the  Eastern  and  the  Western  Empires. 
This  Western  Empire  disappeared  in  476,  when  Romulus 
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Aiigiistulus,  the  last  emperor,  was  deposed  by  Odoacer, 
the  leader  of  the  Germanic  soldiers,  who  made  himself 
ruler  in  Italy.  The  land  of  the  extinct  Western  Roman 
Empire  came  into  the  hands  of  dilTerent  peoples,  chiefly 
of  Germanic  extraction.  \n  Gallia  the  kingdom  of  the 
Franks  springs  up  in  486  under  Chlodovech  the  Mero- 
vingian. In  Italy  the  kingdom  of  the  Ostrogoths 
under  Theoderic  the  Great,  who  defeated  Odoacer, 
rises  in  493.  In  Spain  the  kingdom  of  the  Visigoths 
appears  in  456.  The  Vandals  had,  as  early  as  in  429, 
erected  a  kingdom  in  Africa,  with  Carthage  as  its 
capital.  The  Saxons  had  already  gained  a  footing  in 
Britaimia  in  449. 

All  these  peoples  were  barbarians  in  the  strict  sense 
of  the  term.  Although  they  had  adopted  Christianity, 
it  took  hmidreds  of  years  to  raise  them  to  the  standard 
of  a  more  advanced  civihsation.  And,  hkewise,  hundreds 
of  years  passed  before  different  nations  came  to  hght 
out  of  the  amalgamation  of  the  various  peoples  that 
had  conquered  the  old  Roman  Empire  with  the  residuum 
of  the  population  of  that  Empire.  It  was  in  the  eighth 
century  that  matters  became  more  settled.  Charle- 
magne built  up  his  vast  Frankish  Empire,  and  was, 
in  800,  crowned  Roman  Emperor  by  Pope  Leo  iii. 
Again  the  whole  world  seemed  to  be  one  empire,  headed 
by  the  Emperor  as  its  temporal,  and  by  the  Pope  as 
its  spiritual  master,  and  for  an  International  Law 
there  was  therefore  no  room  and  no  need.  But  the 
Frankish  Empire  did  not  last  long.  According  to 
the  Treaty  of  Verdun,  it  was,  in  843,  divided  into  three 
parts,  and  with  that  division  the  process  of  development 
set  in,  which  led  gradually  to  the  rise  of  the  several 
States  of  Europe. 

In  theory  the  Emperor  of  the  Germans  remained  for 
hmidreds  of  years  to  come  the  master  of  the  world ; 
but  in  practice  he  was  not  even  master  at  home,  as  the 
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German  Princes,  step  by  step,  succeeded  in  establishing 

their  independence.     And  although,  theoretically,  the 

world  was  well  looked  after  by  the  Emperor  as  its 

temporal  and  the  Pope  as  its  spiritual  head,  there  were 

constantly  treachery,  quarrelhng,  and  fighting  going  on. 

War  practice  was  the  most  cruel  possible.     It  is  true 

that  the  Pope  and  the  Bishops  succeeded  sometimes  in 

mitigating  such  practice,  but  as  a  rule  there  was  no 

influence  of  the  Christian  teaching  visible. 

The  §  42.  The  necessity  for  a  Law  of  Nations  did  not 

fiidS^-^  arise  until  a  multitude  of  States  absolutely  independent 

teenth      ^f  Qj^g  auothcr  had  successfully  estabhshed  themselves. 

Centuries.  .  ,  i        m 

That  process  of  development,  startmg  from  the  ireaty 
of  Verdun  of  843,  reached  its  chmax  with  the  reign  of 
Frederic  iii..  Emperor  of  the  Germans  from  1440  to 
1493.  He  was  the  last  of  the  Emperors  crowned  in 
Kome  by  the  hands  of  the  Popes.  At  that  time  Europe 
was,  in  fact  divided  up  into  a  great  number  of  inde- 
pendent States,  and  thenceforth  a  law  was  needed  to 
deal  with  the  international  relations  of  these  sovereign 
States.  Seven  factors  of  importance  prepared  the  ground 
for  the  growth  of  principles  of  a  future  International  Law. 

(1)  There  were,  first,  the  Civihans  and  the  Canonists. 
Roman  Law  was,  in  the  beginning  of  the  twelfth  century, 
brought  back  to  i;he  West  through  Irnerius,  who  taught 
this  law  at  Bologna.  He  and  the  other  glossatores  and 
■post-glossatores  considered  Roman  Law  the  ratio  serif  ta, 
the  law  far  excellence.  These  Civilians  maintained 
that  Roman  Law  was  the  law  of  the  civilised  world  if  so 
facto  through  the  Emperors  of  the  Germans  being  the 
successors  of  the  Emperors  of  Rome.  Their  commen- 
taries to  the  Corf  us  Juris  Civilis  touch  upon  many 
questions  of  the  future  International  Law,  which  they 
discuss  from  the  basis  of  Roman  Law. 

The  Canonists,  on  the  other  hand,  whose  influence 
was  unshaken  till  the  time  of  the  Reformation,  treated 
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from  a  moral  and  ecclesiastical  point  of  view  many 
questions  of  the  future  International  Law  concerning 
war.^ 

(2)  There  were,  secondly,  collections  of  maritime 
law  of  great  importance  \/hich  made  their  appearance 
in  connection  with  international  trade.  From  the 
eighth  century  the  world  trade,  which  had  totally  dis- 
appeared in  consequence  of  the  downfall  of  the  Human 
Empire  and  the  destruction  of  the  old  civihsation 
during  the  period  of  the  Migration  of  the  Peoples,  began 
slowly  to  develop  again.  The  sea  trade  specially 
flourished,  and  fostered  the  growth  of  rules  and  customs 
of  maritime  law,  which  were  collected  into  codes,  and 
gained  some  land  of  international  recognition.  The 
more  important  of  these  collections  are  the  following : 
The  Consolato  del  Mare,  a  private  collection  made  at 
Barcelona  in  Spain  in  the  middle  of  the  fourteenth 
century  ;  -  the  Laws  of  Oleron,  a  collection,  made  in  the 
twelfth  century,  of  dev3isions  given  by  the  maritime 
court  of  Oleron  in  France ;  the  Rhodian  Laws,  a  very 
old  collection  of  maritime  laws  which  probably  was  put 
together  between  the  seventh  and  the  ninth  centuries  ;  ^ 
the  Tabula  Atmalfitana,  the  maritime  laws  of  the  town 
of  Amalii  in  Italy,  which  date  at  latest  from  the  tenth 
century  ;  the  Leges  Wisbuenses,  a  collection  of  mari- 
time laws  of  Wisby  on  the  island  of  Gothland.,  in  Sweden, 
dating  from  the  fourteenth  century. 

The  growth  of  international  trade  caused  also  the 
rise  of  the  controversy  regarding  the  freedom  of  the 
high  seas  (see  below,  §  248),  which  indirectly  influ- 
enced the  growth  of  an  International  Law  (see  be  low, 
§§  248-250). 

(3)  A    third    factor   was   the    numerous   leagues   of 

*  See  Holland,  Studies,  pp.  40-  let  ancient  Juriscontultea  ef<pagnolt 
58;    Walker,   HiHory,    i.    pp.    204-       (1914),  pp.  125-138. 

212.  »  See  Ashburner,  The  Rhodian  Sea 

*  See  Nys,    Le  Dioit   de  Otns  ti       Law  (1909),  lutroduulioii,  p.  cxii. 
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trading  towns  for  the  protection  of  their  trade  and 
trading  citizens.  The  most  celebrated  of  these  leagues 
was  the  Hanseatic,  formed  in  the  thirteenth  centm'y. 
These  leagues  stipulated  for  arbitration  on  controversies 
between  their  member-towns.  They  acquired  trading 
privileges  in  foreign  States.  They  even  waged  war, 
when  necessary,  for  the  protection  of  their  interests. 

(4)  A  fourth  factor  was  the  growing  custom  on  the 
part  of  the  States  of  sending  and  receiving  permanent 
legations.  In  the  Middle  Ages  the  Pope  alone  had  a 
permanent  legation  at  the  court  of  the  Frankish  kings. 
Later,  the  Itahan  Repubhcs,  as  Venice  and  Florence  for 
instance,  were  the  first  States  to  send  out  ambassadors, 
who  took  up  their  residence  for  several  years  in  the 
capitals  of  the  States  to  which  they  were  sent.  At  last, 
from  the  end  of  the  fifteenth  century,  it  became  a  uni- 
versal custom  for  the  kings  of  the  different  States  to 
keep  permanent  legations  at  one  another's  capital. 
The  consequence  was  that  an  uninterrupted  oppor- 
tunity was  given  for  discussing  and  dehberating  upon 
common  international  interests.  And  since  the  posi- 
tion of  ambassadors  in  foreign  countries  had  to  be 
taken  into  consideration,  international  rules  concern- 
ing inviolabihty  and  exterritoriality  of  foreign  envoys 
gradually  grew  up. 

(5)  A  fifth  factor  was  the  custom  of  the  great  States 
of  keeping  standing  armies,  a  custom  which  also  dates 
from  the  fifteenth  century.  The  uniform  and  stern 
discipline  in  these  armies  favoured  the  rise  of  more 
universal  rules  and  practices  of  warfare. 

(6)  A  sixth  factor  was  the  Renaissance  and  the 
Reformation.  The  Renaissance  of  science  and  art  in 
the  fifteenth  century,  together  with  the  resurrection  of 
the  knowledge  of  antiquity,  revived  the  philosophical 
and  sesthetical  ideals  of  Greek  fife,  and  transferred 
them   to   modern   fife.     Through   their   influence   the 
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spirit  of  the  Christian  rehgion  took  precedence  of  its 
letter.  The  conviction  awoke  everywhere  that  the 
principles  of  Christianity  ought  to  unite  the  Christian 
world  more  than  they  had  done  hitherto,  and  that 
these  principles  ought  to  be  observed  in  matters  inter- 
national as  much  as  in  matters  national.  The  Refor- 
mation, on  the  other  hand,  put  an  end  to  the  spiritual 
mastership  of  the  Pope  over  the  civihsed  world. 
Protestant  States  could  not  recognise  the  claim  of 
the  Pope  to  arbitrate  as  of  right  in  their  conflicts 
either  between  one  another  or  between  themselves 
and  Catholic  States. 

(7)  A  seventh  factor  made  its  appearance  in  con- 
nection with  the  schemes  for  the  estabhshment  of  eternal 
peace  which  arose  from  the  beginning  of  the  fourteenth 
century.  Although  these  schemes  were  Utopian,  they 
nevertheless  must  have  had  great  influence  by  impress- 
ing upon  the  princes  and  the  nations  of  Christendom 
the  necessity  for  some  kind  of  organisation  of  the 
numerous  independent  States  into  a  community.  The 
first  of  these  schemes  was  that  of  the  French  lawyer, 
Pierre  Dubois,  who,  as  early  as  1305,  in  Be  Recupera- 
tione  Terre  Sancte,  proposed  an  alliance  between  all 
Christian  Powers  for  the  purpose  of  the  maintenance  of 
peace  and  the  estabhshment  of  a  Permanent  Court  of 
Arbitration  for  the  settlement  of  differences  between 
the  members  of  the  alliance.^  Another  project  arose  in 
1461,  when  Podiebrad,  King  of  Bohemia  from  1420  to 
1471,  adopted  the  scheme  of  his  Chancellor,  Antoine 
Marini,  and  negotiated  with  foreign  courts  the  founda- 
tion of  a  Federal  State  to  consist  of  all  the  existing 
Christian  States  with  a  permanent  Congress,  seated  at 
Basle,  of  ambassadors  of  all  the  member-States  as  the 

*  See    Meyer,     Die    $taat8-    und  28-30 ;   Vesnitch,  Deux  Pre'curteurs 

vdlkerrechtlichen    Ideen    von    Pierre  fran<;ais  du  Pacifitme,    etc.    (1911), 

Dtihois     (1908)  ;      Schiicking,      Die  pp.  1-29  ;  Zeck,  Der  Publizitt  Pierre 

Organitation   der    Welt    (1909),    pp.  Duboit  (1911). 
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highest  organ  of  the  Federation.^  A  third  plan  was 
that  of  Sully,  adopted  by  Henri  iv.  of  France,  which 
proposed,  in  1603,  the  divie^'on  of  Europe  into  fifteen 
States  and  the  linking  together  of  these  into  a  Federation 
with  a  General  Council  as  its  highest  organ,  consisting 
of  Commissioners  deputed  by  the  member-States.^  A 
fourth  project  was  that  of  fimeric  Cruce,  who,  in  1623, 
proposed  the  estabhshment  of  a  Union  consisting  not 
only  of  the  Christian  States,  but  of  all  States  then  exist- 
ing in  the  whole  of  the  world,  with  a  General  Council 
as  its  highest  organ,  seated  at  Venice,  and  cons  sting 
of  ambassadors  of  all  the  member-States  of  the  Union.^ 


*  See  Sehwitzky,  Der  europaeische 
Furttenbund  Georgs  von  Podiebr.'.d 
(1907),  and  Schiicking,  Die  Organisa- 
tion der  Welt  (1909),  pp.  32-36. 

*  See  Kiikelhaus,  Der  Ursprung 
des  Planes  vom  ^wigen  Fritden  in 
den  Memoii'en  des  Hertzogs  von  Sully 
(1893)  ;  Nys,  Etwles  de  Droit  inter- 
national et  de  Droit  politique  (1896), 
pp.  301-306,  and  Darby,  International 
Tribunals  (4th  ed.  1904),  pp.  10-21. 

*  See  Baloh,  Le  Nouveau  Gynde 
de  Enieriz  Cruc6  (1909) ;  Darby, 
International  Tribunals  (4th  ed. 
1914),  pp.  22-33;  Vesnitch,  Deux 
Prdcurseurs  fran^ais  du  Pacijis'i  it, 
etc.  (1911),  pp.  29-54. 

The  schemes  enumerated  in  the 
text  are  those  which  were  advanced 
before  the  appearance  of  Grotius' 
work,  De  Jure  Belli  ac  Pacit  (1625). 
The  numerous  plans  which  made 
their  appearance  afterwai'ds — that  of 
the  Landgrave  of  Hesse-Rheinfels, 
1666  ;  of  Charles,  Duke  of  Lorraine, 
1688;  of  William  Penn,  1693;  of 
John  Bellers,  1710  ;  of  the  Abbd  de 
St.  Pierre  (1658-1743);  of  Kant, 
1795 ;  and  of  others — are  for  the 
most  part  discussed  in  Schiicking, 
Die  Organisation  der  Welt{\^Q^);  in 
Darby,  International  Tribunals  (4th 


ed.  1904);  inLorimer,  ii.  pp.  216-239, 
who  himself  develops  a  scheme  (pp. 
240-299)  ;  and  in  Ter  Meulen,  Der 
Oedanke  der  intemationalen  Organi- 
sation in  seiner  EntwicMung,  1300- 
ISOO  (1917).  See  on  the  scheme  of 
Cardinal  Alberoni  (1736),  Vesnitch, 
Le  Cardinal  Alberoni  Pacijiste  (1912), 
and  in  A.J.,  vii.  (1913),  pp.  51-107; 
see  on  the  scheme  of  the  Abb6  de  St. 
Pierre,  Borner,  Ueber  das  Weltstaats- 
projekt  des  Abbe  de  Saint-Pierre 
(1913).  They  are  as  Utopian  as  the 
pre-Grotian  schemes,  but  they  are 
nevertheless  cf  great  importance. 
They  preached  again  and  again  the 
gospel  of  the  organisation  of  the 
Famiij'  of  Nations,  and  although 
their  ideal  has  not  been  and  can 
never  be  realised,  they  drew  the 
attention  of  public  opinion  to  the 
fact  that  the  international  relations 
of  States  should  nob  be  based  on 
arbitrariness  and  anarchy,  but  on 
rules  of  law  and  comity.  And 
thereby  they  have  indirectly  influ- 
enced the  gradual  growth  of  rules 
of  law  for  these  international  rela- 
tions. The  outbreak  of  the  World 
War  in  1914  caused  the  appearance 
of  numerous  further  plans  for  the 
establishment  of  eternal  peace, 
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Lawrenoe.  §S  22-33,  ami  Ensayi,  pp.  147-11)0— Halleok,  i.  pp.  U-49— Walker, 
Hitt'wy,  i.  pp.  138-202— Taylor,  *?§  Co-95— Hershey,  Nos.  62-85— Nys, 
i.  pp.  23-50— Martens,  i.  SS  21-33— Fiore,  i.  Nos,  32-52— Calvo,  i.  pp. 
32-101— Bontils,  Nos.  fc7146— Despagnet,  Nos.  20-27— M6rignh»c,  i. 
pp.  43-79 — UUnmnn,  §^  15-17 — Laurent,  Hu>toire  du  Droit  des  Gen*, 
etc.,  14  vols.  (2nd  ed.  1861-1868)— Wheaton,  Hittoire  des  Progrit  du 
Droit  des  Gent  en  Europe  (1841) — Bulmerincq,  Die  Syntematik  rf«j  Vol- 
kerrecht*  (1858) — Pierantoni,  Storia  dd  Diritto  intemazionalt  nel  SeccUo 
xix.  (1876)— Hosack,  Rise  and  Growth  of  (he  Law  of  Natitms  (1882), 
pp.  227-319 — Brie,  Die  Fortichritte  den  Vulkerrecht*  seit  dem  Wiener 
Congress  (1890) — Gareis,  Die  Fortichritte  des  intemationalen  Hechts  im 
letzten  Memchenalter  (1905) — Dupui.s,  Le  Principe  d'£quilibre  et  le  Concert 
europ^en  de  la  Paix  de  Westphalir  d  VActe  d'AlgMras  (1909) — Strupp, 
Urkund^n  zur  Geschichte  des  Volkerrechtt,  2  vols.  (1911) — Conner,  T?i€ 
Det'elopment  of  Belligerent  Occupation  (1912) — Hill,  History  of  Diplomacy 
in  the  International  Developtnent  of  Europe,  vol.  iii.  (1914)  —  Mu'r, 
Nationalism  and  Internationalism  (1916) — Philliniore,  Three  Centuries 
of  Treaties  of  Peace  and  their  TeacAm^  (1917),  pp.  13-111 — Hershey  in 
A.J.,  vi.  (1912),  pp.  30-67. 

§  43.  The  seventeenth  century  found  a  multitude  of  The 
independent  States  estabhshed  and  crowded  on  the  Q^^tiul 
comparatively  small  continent  of  Europe.  Many  in- 
terests and  aims  knitted  these  States  together  into  a 
community  of  States.  International  lawlessness  was 
henceforth  an  impossibihty.  This  was  the  reason  for 
the  fact  that  Gro tins'  work,  De  Jure  Belli  ac  Pacis, 
libri  m.,  which  appeared  in  1625,  won  the  ear  of  the 
difierent  States,  their  rulers,  and  their  writers  on  matters 
international.  Since  a  Law  of  Nations  was  now  a 
necessity,  since  many  principles  of  such  a  law  were 
akeady  more  or  less  recognised  and  appeared  again 
among  the  doctrines  of  Grotius,  since  the  system  of 
Grotius  supphed  a  legal  basis  to  most  of  those  inter- 
national relations  which  were  av  the  time  considered 
as  wanting  such  basis,  the  book  of  Grotius  obtained 
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such  a  world-wide  influence  that  he  is  correctly  styled 
the   '  Father  of  the  Law  of  Nations.'     It  would  be 
very  misleading,  and  in  no  way  congruent  with  the 
facts   of   historj^,   to   beheve   that   Grotius'   doctrines 
were  as  a  body  at  once  universally  accepted.     No  such 
thing  happened,  nor  could  have  happened.     What  did 
soon  take  place  was  that,  whenever  an  international 
question  of  legal  importance  arose,  Grotius'  book  was 
consulted,  and  its  authority  was  so  overwhelming  that 
in  many  cases  its  rules  were  considered  right.     How 
those  rules  of  Grotius,  which  have  more  or  less  quickly 
been  recognised  by  the  common  consent  of  the  writers 
on  International  Law,  have  gradually  received  similar 
acceptance  at  the  hands  of  the  Family  of  Nations,  is 
a  process  of  development  which  in  each  single  phase 
cannot  be  ascertained.     It  can  only  be  stated  that  at 
the  end  of  the  seventeenth  century  the  civilised  States 
considered  themselves  bound  by  a  Law  of  Nations,  the 
rules  of  which  were  to  a  great  extent  the  rules  of  Grotius. 
This  does  not  mean  that  these  rules  have  from  the  end 
of  that  century  never  been  broken.     On  the  contrary, 
they  have  frequently  been  broken.    Although  the  several 
Governments  recognised  the  Law  of  Nations  when  its 
rules  suited  their  interests,  consciously  or  unconsciously 
they  violated  it  in  many  cases,  when  they  thought  that  a 
rule  was  opposed  to  their  interests.     But  whenever  this 
occm'red,  the  Governments  concerned  maintained  either 
that  they  did  not  intend  to  break  these  rules,  or  that 
their  acts  were  in  harmony  with  them,  or  that  they  were 
justified  by  just  causes  and  circumstances  in  breaking 
them.    And  the  development  of  the  Law  of  Nations  did 
not  come  to  a  standstill  with  the  reception  of  the  bulk 
of  the  rules  of  Grotius.     More  and  more  rules  were 
gradually  required,  and  therefore  gradually  grew.    All 
the  historically  important  events  and  facts  of  inter- 
national life  from  the  time  of  Grotius  down  to  our  own 
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have,  on  the  one  hand,  given  occasion  to  the  manifesta- 
tion of  the  existence  of  a  Law  of  Nations,  and,  on  the 
other  hand,  in  their  tiu'n  made  the  Law  of  Nations 
constantly  and  gradually  develop  into  a  more  perfect 
and  more  complete  system  of  legal  rules.  In  practice 
the  attitude  of  Governments  towards  the  Law  of  NatioiLS 
has  been  essentially  the  same  up  to  our  days  as  it  was  in 
former  times.  They  have  recognised  it  explicitly  ;  they 
have  referred  to  it  whenever  their  interests  demanded 
it ;  but,  consciously  or  unconsciously,  they  frequently 
attempt  to  evade  a  rule  when  they  think  that  their 
interests  demand  such  evasion.  Yet  the  fact  that  they 
recognise  it  indirectly,  even  if  they  break  it,  because 
they  never  admit  that  they  are  breaking  it,  makes  the 
Law  of  Nations  a  living  reahty  in  spite  of  everything 
working  against  it. 

It  serves  the  purpose  to  divide  the  history  of  the 
development  of  the  Law  of  Nations  from  the  time  of 
Grotius  into  nine  periods — namely,  1648-1721,  1721- 
1789, 1789-1815, 1815-1856, 1856-1874, 1874-1899, 1899- 
1914,  1914-1918,  1918-1920. 

§  44.  The  ending  of  the  Thirty  Years'  War  through  The 
the  Westphahan  Peace  of  1648  is  the  first  event  of  fg^s" 
great  importance  after  the  death  of  Grotius  in  1645.  ^'^'^*- 
AVhat  makes  remarkable  the  meetings  of  Osnabriick, 
where  the  Protestant  Powers  met,  and  Miinster,  where 
the  CathoHc  Powers  met,  is  the  fact  that  there  was  for 
the  first  time  in  history  a  European  Congress  assembled 
for  the  purpose  of  setthng  matters  international  by 
common  consent  of  the  Powers.     With  the  exception  of 
England,  Russia,  and  Poland,  all  the  important  Chris- 
tian States  were  represented  at  this  Congress,  as  were 
also  the  majority  of  the  minor  Powers ;    and  all  the 
Powers   represented   concluded   peace,   except   France 
and  Spain,  whose  forces  went  on  fighting  for  another 
eleven  years.     The  arrangements  made  by  the  Congress 

VOL.    I.  E 
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show  what  a  great  change  had  taken  place  in  the  condi- 
tion of  matters  international.  The  Swiss  Confederation 
and  the  Netherlands  were  recognised  as  independent 
States.  The  332  different  States  which  belonged  to 
the  German  Empire  were  practically,  although  not 
theoretically,  recognised  as  independent  States  which 
formed  a  Confederation  under  the  Emperor  as  its  head. 
Of  these  332  States,  211  were  secular  States  governed 
by  hereditary  monarchs  (Electors,  Dukes,  Landgraves, 
and  the  like),  56  were  free-city  States,  and  65  were 
ecclesiastical  States  governed  by  archbishops  and 
other  Church  dignitaries.  The  theory  of  the  unity  of 
the  civihsed  world  under  the  German  Emperor  and  the 
Pope  as  its  temporal  and  spiritual  heads  was  buried  for 
ever.  A  multitude  of  recognised  independent  States 
formed  a  community  on  the  basis  of  equahty  of  all  its 
members.  The  conception  of  the  European  equihbrium  ^ 
made  its  appearance,  and  became  an  imphcit  principle  as 
a  guaranty  of  the  independence  of  the  members  of  the 
Family  of  Nations.  Protestant  States  took  up  their 
position  within  this  family  along  with  Catholic  States, 
as  did  Eepubhcs  along  with  Monarchies. 

In  the  second  half  of  the  seventeenth  century  ^  the 
pohcy  of  conquest  initiated  by  Louis  xiv.  of  France 
led  to  numerous  wars.  But  Louis  xiv.  always  pleaded 
a  just  cause  when  he  made  war,  and  even  the  estab- 
hshment  of  the  ill-famed  so-called  Chambers  of  Reunion 
(1680-1683)  was  done  under  the  pretext  of  law.  There 
was  no  later  'period  in  history  in  which  the  principles  of 
International  Law  were  more  frivolously  violated,  but  the 
violation  was  always  cloaked  by  some  excuse.  Five  treaties 
of  peace  between  France  and  other  Powers  during  the 

^  See  below    §  51.  maey.     Students  must  therefore  be 

2  The    history    of     International  advised   to   read   the   third    volume 

Law    during    the    seventeenth    and  of  Hill's  excellent  work,  A  History 

eighteenth    centui'ies   is    intimately  of  Diplomacy   in    the    International 

connected  with  the  history  of  diplo-  Development  of  Europe. 


LAW   OF   NATIONS   AFTER   GROTIUS  67 

reign  of  Louis  xiv.  are  of  great  importance :  (1)  The 
Peace  of  the  Pyrenees,  which  ended  in  1G59  the  war 
between  France  and  Spain,  who  had  not  come  to  terms 
at  the  W'estphalian  Peace.  (2)  Tlic  Peace  of  Aix-la- 
Chapelle,  which  ended  in  1GG8  another  war  between 
France  and  Spain,  commenced  in  1667,  because  France 
claimed  the  Spanish  Netherlands  from  Spain.  This 
peace  was  forced  upon  Louis  xiv.  through  the  triple 
alHance  between  England,  Holland,  and  Sweden.  (3) 
The  Peace  of  Nymeguen,  which  ended  in  1678  the  war 
originally  conunenced  by  Louis  xiv.  in  1672  against 
Holland,  into  which  many  other  European  Powers  were 
drawn,  and  out  of  which  England  had  ah-eady  emerged 
in  1674  by  the  Treaty  of  Westminster.  (4)  The  Peace 
of  Ryswick,  which  ended  in  1697  the  war  that  had 
existed  since  1688  between  France  on  one  side,  and,  on 
the  other,  England,  Holland,  Germany,  and  Spain. 
(5)  The  Peace  of  Utrecht,  1713,  and  the  Peace  of  Rastadt 
and  Baden,  1714,  which  ended  the  war  of  the  Spanish 
Succession  that  had  lasted  since  1701  between  France 
and  Spain  on  the  one  side,  and,  on  the  other,  England, 
Holland,  Portugal,  Prussia,  and  Savoy. 

But  wars  were  not  only  waged  between  France  and 
other  Powers  during  this  period.  The  following  treaties 
of  peace  must  therefore  be  mentioned  :  (1)  The  Peaces 
of  Roeskild  (1658),  OHva  (1660),  Copenhagen  (also 
1660),  and  Kardis  (1661).  The  contracting  Powers 
were  Sweden,  Denmark,  Poland,  Prussia,  and  Russia. 
(2)  The  Peace  of  Breda  (1667)  between  England  and 
the  Netherlands.  (3)  The  Peace  of  Carlowitz,  1699, 
between  Turkey,  Austria,  Poland,  and  Venice.  (4)  The 
Peace  of  Nystaedt,  1721,  between  Sweden  and  Russia 
under  Peter  the  Great. 

The  year  1721  is  epoch-making,  because  with  the 
Peace  of  Nystaedt  Russia  enters  as  a  member  into  the 
Family  of  Nations,  in  which  she  at  once  takes  the  posi- 
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tion  of  a  Great  Power.  The  period  ended  by  the  year 
1721  shows  in  many  points  progressive  tendencies  re- 
garding the  Law  of  Nations.  Thus  the  right  of  visit 
and  search  on  the  part  of  belhgerents  over  neutral 
vessels  became  recognised.  The  rule  '  free  ships,  free 
goods/  rose  as  a  general  postulate,  and  was  embodied 
in  a  number  of  treaties  of  commerce,  although  it  was 
not  imiversally  recognised  till  1856.  The  effective- 
ness of  blockades,  which  were  first  made  use  of  in  war 
by  the  Netherlands  in  1584  and  1630,  hkewise  rose  as  a 
general  postulate  and  became  recognised  in  treaties 
between  Holland  and  Sweden  (1667)  and  Holland  and 
England  (1674),  although  its  universal  recognition  was 
not  reahsed  until  the  nineteenth  century.  The  freedom 
of  the  high  seas,  claimed  by  Grotius  and  others,  began 
gradually  to  obtain  recognition  in  practice,  although  it 
also  did  not  meet  with  universal  acceptance  till  the 
nineteenth  century.  The  balance  of  power  was  solemnly 
recognised  by  the  Peace  of  Utrecht  as  a  necessary 
principle  without  which  the  Law  of  Nations  could  not 
exist. 
The  §  45.  Before  the  end  of  the  first  half  of  the  eighteenth 

1721°  century  peace  in  Europe  was  again  disturbed.  The 
1789.  rivalry  between  Austria  and  Prussia,  which  had  become 
a  Kingdom  in  1701  and  the  throne  of  which  Frederick  ii. 
had  ascended  in  1740,  led  to  several  wars  in  which 
England,  France,  Spain,  Bavaria,  Saxony,  and  Holland 
took  part.  Several  treaties  of  peace  were  successively 
concluded  which  tried  to  keep  up  or  re-establish  the 
balance  of  power  in  Europe.  The  most  important  of 
these  treaties  were  :  (1)  The  Peace  of  Aix-la-Chapelle 
of  1748  between  France,  England,  Holland,  Austria, 
Prussia,  Sardinia,  Spain,  and  Genoa.  (2)  The  Peace 
of  Hubertsburg  and  the  Peace  of  Paris,  both  of  1763, 
the  former  between  Prussia,  Austria,  and  Saxony,  the 
latter  between  England,  France,  and  Spain.     (3)  The 
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Peace  of  Versailles  of  1783  between  England,  the  United 
States  of  America,  France,  and  Spain. 

An  event  of  great  inipoi-tance,  which  showed  that 
International  Law  was  to  some  extent  a  sham,  was  the 
first  act  in  the  partition  of  Poland  between  Prussia, 
Russia,  and  Austria  in  1772.  It  was  only  the  precursor 
of  a  second  partition  in  1793,  and  a  third  in  1795,  by 
which  the  national  State  of  a  highly -gifted  people  was 
wiped  from  the  map  of  Europe. 

The  wars  of  this  period  gave  occasion  to  disputes  as  to 
the  rights  of  neutrals  and  belligerents  regarding  trade  in 
time  of  war.i  Prussia  became  a  Great  Power.  The  so- 
called  First  Armed  NeutraUty  ^  made  its  appearance  in 
1780  with  claims  of  great  importance,  w^hich  were  not 
generally  recognised  till  1856.  The  United  States  of 
America  ^  succeeded  in  estabhshing  her  independence, 
and  became  a  member  of  the  Family  of  Nations,  whose 
future  attitude  fostered  the  growth  of  several  rules  of 
International  Law.* 

§  46.  All   progress,    however,   was   endangered,   and  The 
indeed  the  Law  of  Nations  seemed  partly  non-existent  fy^g. 
during  the  time  of  the  French   Revolution  and   the  ^**^^- 
Napoleonic   wars.     Although   the   French   Convention 
resolved  in  1792  (as  stated  above,  §  30)  to  create  a 
*  Declaration  of  the  Rights  of  Nations,'  the  Revolu- 
tionary Government,  and  afterwards  Napoleon  i.,  very 
often  showed  no  respect  for  the  rules  of  the  Law  of 
Nations.     The  whole  order  of  Eui'ope,  which  had  been 
built  up  by  the  Westphahan  and  subsequent  treaties  of 
peace  for  the  purpose  of  maintaining  a  balance  of  power, 
was  overthrown.     Napoleon  i.  was  for  some  time  the 

*  For  the  rule  of  1750  see  below,  '  See  Reeves  in  A. J.,  iii.  (1909), 
vol.  ii.  §  289  and  §  400  n.                             pp.  547-.>»Jl. 

*  On     American     influence     upon 

*  See  below,  vol.  ii.  §§  289  and  International  Law  see  West^jngard 
290,  where  details  concerning  the  in  the  Journal  of  Comparatii>e  Leyis- 
First  and  Second  Armed  Neutrality  lation,  New  Ser.  xviii.  (1918),  pp. 
are  given.  2-14. 
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master  of  Europe,  Eussia  and  England  excepted.  He 
arbitrarily  created  States  and  suppressed  them  again. 
He  divided  existing  States  into  portions  and  united 
separate  States.  The  kings  depended  upon  his  good- 
will, and  they  had  to  follow  orders  when  he  commanded. 
Especially  as  regards  maritime  International  Law,  a 
condition  of  partial  lawlessness  arose  during  this  period. 
Already  in  1793  England  and  Russia  interdicted  all 
navigation  with  the  ports  of  France,  with  the  intention 
of  subduing  her  by  famine.  The  French  Convention 
answered  with  an  order  to  the  French  fleet  to  capture 
all  neutral  ships  carrying  provisions  to  the  ports  of 
the  enemy  or  carrying  enemy  goods.  Again  Napoleon, 
who  wanted  to  ruin  England  by  destroying  her  com- 
merce, announced  in  1806  in  his  Berhn  Decrees  the 
boycott  of  all  Enghsh  goods.  England  answered  ^  with 
the  blockade  of  all  French  ports  and  all  ports  of  the 
aUies  of  France,  and  ordered  her  fleet  to  capture  all 
ships  destined  to  any  such  port. 

When  at  last  the  whole  of  Em^ope  was  mobihsed 
against  Napoleon  ^  and  he  was  finally  defeated,  the 
whole  face  of  Em'ope  was  changed,  and  the  former  order 
of  things  could  not  possibly  be  restored.  It  was  the 
task  of  the  European  Congress  of  Vienna  in  1814  and 
1815  to  create  a  new  order  and  a  fresh  balance  of  power. 
This  new  order  comprised  chiefly  the  following  arrange- 
ments :  The  Prussian  and  the  Austrian  monarchies 
were  re-estabhshed,  as  was  also  the  Germanic  Con- 
federation, which  consisted  thenceforth  of  thirty-nine 
member-States.  A  Kingdom  of  the  Netherlands  was 
created  out  of  Holland  and  Belgium.  Norway  and 
Sweden  became  a  Real  Union.    The  old  dynasties  were 

^  The  legal  aspect  of  the  English  ^  See    Schonlank    in    Z.V.,     viii. 

Orders   in   Council   of    1807   is  well  pp.  233-246,  who  gives  an  interesting 

discussed  in  Reddie,  Researches,  ii.  account   of    some   of    the    practices 

pp.    23-37.       See    aho   Stockder   in  during  the  war  of  1813-1815. 
A. J.,  X.  (1916),  pp.  492-508. 
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restored  in  Spain,  in  Sardinia,  ni  Tuscany,  and  in 
Modena,  as  was  also  the  Pope  in  Rome.  To  the  nine- 
teen cantons  of  the  Swiss  Confederation  were  added 
those  of  Geneva,  N'alais,  and  Neuchatel,  and  this  Con- 
federation was  neutralised  for  all  the  future.  The 
Grand  Duchy  of  Poland  became  a  Kingdom  in  union 
with  Russia,  but  with  a  separate  Government  and  the 
official  use  of  the  Polish  language.  The  town  of  Cracow, 
with  its  surrouniling  territory,  was  set  up  as  a  free,  inde- 
pendent, and  neutralised  Republic,^  under  the  protec- 
tion of  Russia,  Austria,  and  Prussia. 

But  the  Vienna  Congress  did  not  only  estabhsh  a  new 
pohtical  order  in  Europe  ;  it  also  settled  some  questions 
of  International  Law.  Thus,  free  navigation  was 
agreed  to  on  so-called  international  rivers,  which  are 
rivers  navigable  from  the  open  sea  and  running  through 
the  land  of  different  States.  It  was  fmlher  arranged 
that  thenceforth  diplomatic  agents  should  be  divided 
into  three  classes  (Ambassadors,  Ministers,  Charges 
d'Affaires).  Lastly,  a  universal  prohibition  of  the 
trade  in  negro  slaves  was  agreed  upon. 

§  47.  The  period  after  the  Vienna  Congress  begins  The 
with   the   so-called   Holy   AUiance.     Already  on   Sep-  \l\\. 
tember  26,  1815,  before  the  second  Peace  of  Paris,  the  ^^^• 
Emperors  of  Russia    and    Austria,  and    the  King  of 
Prussia,  called  this  alhance  into  existence,  the  object  of 
which  was  to  place  a  duty  upon  its  members  to  apply 
the  principles  of  Christian  morahty  in  the  administra- 
tion of  the  home  affairs  of  their  States,  as  well  as  in  the 
conduct   of   their   international   relations.     After   the 
Vienna  Congress  the  sovereigns  of  almost  all  the  Euro- 
pean States  had  joined  that  aUiance  with  the  exception 
of  England.     George  rv.,   at  that  time  prince-regent 
only,  did  not  join,  because  the  Holy  Alhance  was  an 
alliance  not  of  the  States,  but  of  sovereigns,  and  there- 

*  It  was  suppressed,  and  its  territory  annexed  by  Austria,  in  1846. 
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fore  was  concluded  without  the  signatures  of  the  respec- 
tive responsible  Ministers,  whereas  according  to  the 
English  Constitution  the  signature  of  such  a  responsible 
Minister  would  have  been  necessary. 

The  Holy  Alhance  had  not,  as  such,  any  importance 
for  International  Law,  for  it  was  a  rehgious,  moral,  and 
pohtical,  but  scarcely  a  legal  alhance.  But  at  the 
Congress  of  Aix-la-Chapelle  in  1818,  which  the  Emperors 
of  Russia  and  Austria  and  the  King  of  Prussia  attended 
in  person,  and  where  it  might  be  said  that  the  principles 
of  the  Holy  Alhance  were  apphed  in  practice,  the  Great 
Powers  signed  a  declaration,^  in  which  they  solenmly 
recognised  the  Law  of  Nations  as  the  basis  of  all  inter- 
national relations,  and  in  which  they  pledged  themselves 
for  all  the  future  to  act  according  to  its  rules.  The  lead- 
ing principle  of  their  pohtics  was  that  of  legitimacy,^ 
as  they  endeavoured  to  preserve  everywhere  the  old 
dynasties,  and  to  protect  the  sovereigns  of  the  different 
countries  against  revolutionary  movements  of  their 
subjects.  This  led,  in  fact,  to  a  dangerous  neglect  of  the 
principles  of  International  Law  regarding  intervention. 
The  Great  Powers,  with  the  exception  of  England, 
intervened  constantly  in  the  domestic  afiairs  of  the 
minor  States  in  the  interest  of  the  legitimate  dynasties 
and  of  an  anti-hberal  legislation.  The  Congresses  at 
Troppau,  1820,  Laibach,  1821,  Verona,  1822,  occupied 
themselves  with  a  dehberation  on  such  interventions. 

The  famous  Monroe  Doctrine  (see  below,  §  139)  owes 
its  origin  to  that  dangerous  pohcy  of  the  European 
Powers  as  regards  intervention,  although  this  doctrine 
embraces  other  points  besides  intervention.  As,  from 
1810  onwards,  the  Spanish  ^  colonies  in  South  America 

*  See  Martens,  N.R.,  iv.  p.  560.  and   became  an  Empire  under  Don 

*  See  Brockhaus,  Das  Legitimitdla-  Pedro,  the  brother  of  the  King  of 
prmdp  (1868).  Portugal.     It  was  not  untill889  that 

^  The  Portuguese  colony  of  Brazil       Brazil  became  a  Republic, 
declared  its  independence  in  1822, 
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were  falling  off  froui  the  mother  country  and  declaring 
their  independence,  and  as  Spain  was,  after  the  Vienna 
Congress,  thinking  of  reconquering  these  States  with 
the  help  of  other  Powers  who  upheld  the  principle  of 
legitimacy,  President  Monroe  delivered  his  message  on 
December  2,  1823,  which  pointed  out,  amongst  other 
things,  that  the  United  States  could  not  allow  the  inter- 
ference of  a  European  Power  with  the  States  of  the 
American  continent. 

Different  from  the  intervention  of  the  Powers  of  the 
Holy  Alhance  in  the  interest  of  legitimacy  were  the 
two  interventions  in  the  interest  of  Greece  and  Belgium. 
England,  France,  and  Russia  intervened  in  1827  in  the 
struggle  between  Turkey  and  the  Greeks,  an  intervention 
which  led  finally  in  1830  to  the  independence  of  Greece. 
And  the  Great  Powers  of  the  time,  namely,  England, 
Austria,  France,  Prussia,  and  Russia,  invited  by  the 
provisional  Belgian  Government,  intervened  in  1830 
in  the  struggle  between  the  Dutch  and  the  Belgians, 
and  secured  the  formation  of  a  separate  Kingdom  of 
Belgium. 

It  may  be  maintained  that  the  estabhshment  of 
Greece  and  Belgium  implied  the  breakdown  of  the 
Holy  Alhance.  But  it  was  not  till  the  year  1848  that 
this  alhance  was  totally  swept  away  through  the  dis- 
appearance of  absolutism  and  the  victory  of  the  consti- 
tutional system  in  most  States  of  Europe.  Shortly 
afterwards,  in  1852,  Napoleon  iii.,  who  adopted  the 
principle  of  nationahty,^  became  Emperor  of  France. 
Since  he  exercised  preponderant  influence  in  Europe, 
one  may  say  that  this  principle  of  nationahty  super- 
seded in  European  politics  the  principle  of  legitimacy. 

The  last  event  of  this  period  was  the  Crimean  War, 
which  led  to  the  Peace  as  well  as  to  the  Declaration 

*  See  Bulmerincq,  Praxia,  Theorie  und  Cod\/icaX%oii  dea  VolkerreehU  (1874), 
pp.  53-70. 
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of  Paris  in  1856.  This  war  broke  out  in  1853  between 
Eussia  and  Turkey.  In  1854,  England,  France,  and 
Sardinia  joined  Turkey,  but  the  war  continued  never- 
theless for  another  two  years.  Finally,  however,  Russia 
was  defeated,  a  Congress  assembled  at  Paris,  where 
England,  France,  Austria,  Russia,  Sardinia,  Turkey, 
and  eventually  Prussia,  were  represented,  and  peace 
was  concluded  in  March  1856.  In  the  Peace  Treaty, 
Turkey  is  expressly  received  as  a  member  into  the 
Family  of  Nations.  Of  greater  importance,  however, 
is  the  celebrated  Declaration  of  Paris  regarding  mari- 
time International  Law  which  was  signed  on  April  16, 
1856,  by  the  delegates  of  the  Powers  that  had  taken 
part  in  the  Congress.  This  declaration  abolished 
privateering,  recognised  the  rules  that  enemy  goods  on 
neutral  vessels  and  that  neutral  goods  on  enemy  vessels 
cannot  be  confiscated,  and  stipulated  that  a  blockade 
in  order  to  be  binding  must  be  effective.  Together 
with  the  fact  that  at  the  end  of  the  first  quarter  of  the 
nineteenth  century  the  principle  of  the  freedom  of 
the  high  seas  ^  became  universally  recognised,  the 
Declaration  of  Paris  is  a  prominent  landmark  in  the 
progress  of  the  Law  of  Nations.  The  Powers  that  had 
not  been  represented  at  the  Congress  of  Paris  were 
invited  to  sign  the  declaration  afterwards,  and  the 
majority  of  the  members  of  the  Family  of  Nations  did 
sign  it  before  the  end  of  the  year  1856.  The  few  States, 
such  as  the  United  States  of  America,  Spain,  Mexico, 
and  others,  which  did  not  then  sign,^  have  in  practice, 
since  1856,  not  acted  in  opposition  to  the  declaration, 
and  Japan  acceded  to  it  in  1886,  Spain  in  1908,  and 
Mexico  in  1909.  One  may  therefore,  perhaps,  maintain 
that  the  Declaration  of  Paris  has  already  become,  or  will 

^  See  below,  §  251.  not    go    far    enough,   and   did    not 

^  It  should  be  mentioned  that  the  interdict  capture  of  private  enemy 

United    States    did    not    sign    the  vessels. 

Declaration  of  Paris  because  it  did 
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soon    become,    universal    International    Law    through 
custom.^ 

§  48.  The  next  period,  the  time  from  1856  to  1874,  The 
is  of  prominent  impoi-tance  for  the  development  of  the  fgsg. 
Law  of  Nations.  Under  the  aegis  of  the  principle  of  ^^'^'*- 
nationahty,  Austria  turns  in  1867  into  the  dual  monarchy 
of  Austria-Hungary,  and  Italy  as  well  as  Germany 
become  united.  The  unity  of  Italy  rises  out  of  the  war 
waged  by  France  and  Sardinia  against  Austria  in  1859, 
and  Italy  ranges  henceforth  among  the  Great  Powers  of 
Europe.  The  unity  of  Germany  is  the  combined  result 
of  three  wars:  that  of  Austria  and  Prussia  in  1864 
against  Denmark  on  account  of  Schleswig-Holstein, 
that  of  Prussia  and  Italy  against  Austria  in  1866,  and 
that  of  Prussia  and  the  alHed  South  German  States 
against  France  in  1870.  The  defeat  of  France  in  1870 
has  the  consequence  that  Italy  takes  possession  of  the 
Papal  States,  whereby  the  Pope  disappears  from  the 
number  of  governing  sovereigns. 

The  United  States  of  America  rises  through  the  suc- 
cessful termination  of  the  Civil  War  in  1865  to  the 
position  of  a  Great  Power.  Several  rules  of  maritime 
International  Law  owe  their  further  development  to 
this  war.  And  the  instructions  concerning  warfare  on 
land,  pubhshed  in  1863  by  the  Government  of  the  United 
States,  represent  the  first  step  towards  codification  of 
the  Laws  of  War.  In  1864  the  Geneva  Convention  for 
the  amehoration  of  the  condition  of  soldiers  wounded  in 
armies  in  the  field  is,  on  the  initiation  of  Switzerland, 
concluded  by  nine  States,  and  in  time  almost  all  civi- 
hsed  States  become  parties  to  it.  In  1868  the  Declara- 
tion of  St.  Petersburg,  interdicting  the  employment  in 
war  of  explosive  balls  below  a  certain  weight,  is  signed 
by  many  States.  Since  Russia  in  1870  had  arbitrarily 
shaken  off  the  restrictions  of  Article  11  of  the  Peace 

*  The  question  is  discussed  in  The  Marie  Glceter,  1  B.  and  C.P.C.  63. 
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Treaty  of  Paris  of  1856  neutralising  the  Black  Sea,  the 
Conference  of  London,  which  met  in  1871,  and  was 
attended  by  the  representatives  of  the  Powers  which 
were  parties  to  the  Peace  of  Paris  of  1856,  solemnly 
proclaimed  '  that  it  is  an  essential  principle  of  the  Law 
of  Nations  that  no  Power  can  liberate  itself  from  the 
engagements  of  a  treaty,  or  modify  the  stipulations 
thereof,  unless  with  the  consent  of  the  contracting 
Powers  by  means  of  an  amicable  arrangement/  The 
last  event  in  this  period  is  the  Conference  of  Brussels 
of  1874  for  the  codification  of  the  rules  and  usages  of 
war  on  land.  Although  the  signed  code  was  never 
ratified,  the  Brussels  Conference  was  nevertheless  epoch- 
making,  since  it  showed  the  readiness  of  the  Powers  to 
come  to  an  understanding  regarding  such  a  code. 
The  §  49.  After   1874  the   principle  of  nationality   con- 

1*874-  tinues  to  exercise  its  influence  as  before.  Under  its 
aegis  takes  place  the  partial  decay  of  the  Ottoman 
Empire.  The  refusal  of  Turkey  to  introduce  reforms 
regarding  the  Balkan  population  leads  in  1877  to  war 
between  Turkey  and  Russia,  which  is  ended  in  1878 
by  the  Peace  of  San  Stefano.  As  the  conditions  of  this 
treaty  would  practically  have  done  away  with  Turkey  in 
Europe,  England  intervenes,  and  a  European  Congress 
assembles  at  Berlin  in  June  1878,  which  modifies 
materially  the  conditions  of  the  Peace  of  San  Stefano. 
The  chief  results  of  the  Berlin  Congress  are  :  (1)  Serbia, 
Roumania,  and  Montenegro  become  independent  and 
sovereign  States  ;  (2)  Bulgaria  becomes  an  independent 
principahty  under  Turkish  suzerainty  ;  (3)  the  Turkish 
provinces  of  Bosnia  and  Herzegovina  come  under  the 
administration  of  Austria-Hungary  ;  (4)  a  new  province 
under  the  name  of  Eastern  Rumeha  is  created  in  Turkey, 
and  is  to  enjoy  great  local  autonomy,  (according  to  an 
arrangement  of  the  Conference  of  Constantinople  in 
1885-1886  a  bond  is  created  between  Eastern  Rumeha 


1S99. 
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and  Bulgaria  by  tlie  appointment  of  the  Prince  of 
Bulgaria  as  governor  of  Eastern  Rumelia) ;  (5)  free 
navigation  on  the  Danube  from  the  Iron  Gates  to  its 
mouth  in  the  Black  Sea  is  proclaimed. 

In  1889  Brazil  becomes  a  Repubhc  and  a  Federal 
State  (the  United  States  of  Brazil).  In  the  same  year 
the  first  Pan-American  Congress  meets  at  Washington. 

In  1897  Crete  revolts  against  Turkey,  war  breaks 
out  between  Greece  and  Turkey,  the  Powers  interfere, 
and  peace  is  concluded  at  Constantinople.  Crete 
becomes  an  autonomous  half  sovereign  State  under 
Turkish  suzerainty  with  Prince  George  of  Greece  as 
governor,  who,  however,  retires  in  1906. 

In  the  Far  East  war  breaks  out  in  1894  between 
China  and  Japan,  on  account  of  Korea.  China  is  de- 
feated, and  peace  is  concluded  in  1895  at  Shimonoseki.^ 
Japan  henceforth  ranks  as  a  Great  Power.  That  she 
must  fi-om  this  time  be  considered  a  full  member  of  the 
Family  of  Nations  becomes  apparent  from  the  treaties 
concluded  soon  afterwards  by  her  with  other  Powers 
for  the  purpose  of  abohshing  their  consular  jurisdiction 
within  the  boundaries  of  Japan. 

In  America  the  United  States  intervenes  in  1898  in 
the  revolt  of  Cuba  against  the  motherland,  whereby 
war  breaks  out  between  Spain  and  the  United  States. 
The  defeat  of  Spain  secures  the  independence  of  Cuba 
through  the  Peace  of  Paris'^  of  1898.  The  United 
States  acquires  Porto  Rico  and  other  Spanish  West 
Indian  Islands,  and,  further,  the  Phihppine  Islands, 
whereby  she  becomes  a  colonial  Power. 

An  event  of  great  importance  during  this  period  is 
the  Congo  Conference  of  Berlin,  which  took  place  in 
1884-1885,  and  at  which  England,  Germany,  Austria- 

*  See  Martens,  N.R.O.,  2nd  Ser.  xxxii.  p.  74,  and  Benton,  TiUer- 
xxi    p.  642.  national  Law  and  Diplomacy  of  the 

*  See  Martens,  X.R.O.,  2nd  Ser.        Spanish -American  ]Var  (VjOH). 
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Hungary,  Belgium,  Denmark,  Spain,  the  United  States 
of  America,  France,  Italy,  Holland,  Portugal,  Russia, 
Sweden-Norway,  and  Turkey  were  represented.  This 
Conference  stipulated  freedom  of  commerce,  interdiction 
of  slave-trade,  and  neutraHsation  of  the  territories  in  the 
Congo  district,  and  secured  freedom  of  navigation  on  the 
rivers  Congo  and  Niger.  The  so-called  Congo  Free 
State  was  recognised  as  a  member  of  the  Family  of 
Nations.  1 

A  second  fact  of  great  importance  during  this  period 
is  the  movement  towards  the  conclusion  of  international 
agreements  concerning  matters  of  international  admini- 
stration. This  movement  finds  expression  in  the  estab- 
lishment of  numerous  International  Unions  with  special 
International  Offices.  Thus  a  Universal  Telegraphic 
Union  is  estabhshed  in  1875,  a  Universal  Postal  Union 
in  1878,  a  Union  for  the  Protection  of  Industrial  Pro- 
perty in  1883,  a  Union  for  the  Protection  of  Works  of 
Literature  and  Art  in  1886,  a  Union  for  the  Pubhcation 
of  Custom  Tariffs  in  1890.  There  are  also  concluded 
conventions  concerning :  (1)  Private  International  Law 
(1900  and  1902) ;  (2)  Railway  Transports  and  Freights 
(1890)  ;  (3)  the  Metric  System  (1875) ;  (4)  Phylloxera 
Epidemics  (1878  and  1881)  ;  (5)  Cholera  and  Plague 
Epidemics  (1893,  1894,  etc.);  (6)  Monetary  Unions 
(1865,  1878,  1885,  1893). 

A  third  fact  of  great  importance  is  that  in  this  period 
a  tendency  arises  to  settle  international  conflicts  more 
frequently  than  in  former  times  by  arbitration. 
Numerous  arbitrations  actually  take  place,  and  several 
treaties  are  concluded  between  different  States  stipu- 
lating the  settlement  by  arbitration  of  all  conflicts  which 
might  arise  in  futm^e  between  the  contracting  parties. 

The  last  fact  of  great  importance  which  is  epoch- 
making  for  this  period  is  the  Peace  Conference  of  the 

*  It  lost  its  membership  in  1908  (see  above,  §  28  (G),  and  below,  §  50). 
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Hague  of  1899.  This  Conference  produces,  apart  from 
three  deohi rations  of  minor  importance,  a  Convention 
fur  the  Pacific  Settlement  of  International  Conflicts,  a 
Convention  regarding  the  Laws  and  CustonLS  of  War 
on  Land,  and  a  Convention  for  the  Adaptation  to 
Maritime  Warfare  of  the  Principles  of  the  Geneva  Con- 
vention. It  also  fornndates,  among  others,  the  three 
wishes  (1)  that  a  Conferi'nce  should  in  the  near  future 
regulate  the  rights  and  duties  of  neutrals ;  (2)  that  a 
future  Conference  should  contemplate  a  declaration 
of  the  inviolabihty  of  private  property  in  naval  war- 
fare ;  (3)  that  a  future  Conference  should  settle  the  ques- 
tion of  the  bombardment  of  ports,  towns,  and  villages 
by  naval  forces. 

§  50.  Soon  after  the  Hague  Peace  Conference,  in  The 
October  1899,  war  breaks  out  in  South  Africa  between  Kyy. 
Great  Britain  and  the  two  Boer  Republics,  which  '^'■*- 
leads  to  their  subjugation  at  the  end  of  1901.  The 
assassination  on  June  10,  1900,  of  the  German  Minister 
and  the  general  attack  on  the  foreign  legations  at 
Peking  necessitate  miited  action  of  the  Powers  against 
China  for  the  purpose  of  vindicating  this  violation  of 
the  fundamental  rules  of  the  Law  of  Nations.  Friendly 
relations  are,  however,  re-estabhshed  with  China  on 
her  submitting  to  the  conditions  enumerated  in  the 
Final  Protocol  of  Peking,^  signed  on  September  7,  1901. 
In  December  1902,  Great  Britain,  Germany  and  Italy 
institute  a  blockade  of  the  coast  of  Venezuela  for  the 
purpose  of  making  her  comply  with  their  demands  for 
the  indemnification  of  their  subjects  wronged  during 
civil  wars  in  Venezuela,  and  the  latter  consents  to  pay 
indemnities  to  be  settled  by  a  mixed  commission  of 
diplomatists.^  As,  however,  Powers  other  than  those 
blockading  hkewise  claim  indemnities,  the  matter  is 

^  See|Mart€n8,  N.R.G., [2nd  Ser.  xxxii.  p.  94. 
■  SeeJMurUins,  N.R.G.,\3nlJit:r.  i.  p.  46. 
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referred  to  the  Permanent  Court  of  Arbitration  at  the 
Hague,  which  in  1904  gives  its  award  ^  in  favour  of  the 
blockading  Powers.  In  February  1904  war  breaks 
out  between  Japan  and  Russia  ^  on  account  of  Man- 
churia and  Korea.  Russia  is  defeated,  and  peace  is 
concluded  through  the  mediation  of  the  United  States  of 
America,  on  September  5,  1905,  at  Portsmouth.^  Korea, 
now  freed  from  the  influence  of  Russia,  places  herself  by 
the  Treaty  of  Seoul  *  of  November  17,  1905,  under  the 
protectorate  of  Japan.  Five  years  later,  however,  by 
the  Treaty  of  Seoul  ^  of  August  22,  1910,  she  merges 
entirely  into  Japan. 

The  Real  Union  between  Norway  and  Sweden,  which 
was  estabhshed  by  the  Vienna  Congress  in  1815,  is  peace- 
fully dissolved  by  the  Treaty  of  Stockholm  (Karlstad)  ^ 
of  October  26,  1905.  Norway  becomes  a  separate 
Kingdom  under  Prince  Charles  of  Denmark,  who  takes 
the  name  of  Haakon  vii.,  and  Great  Britain,  Germany, 
Russia,  and  France  guarantee  by  the  Treaty  of  Chris- 
tiania  ^  of  November  2,  1907,  the  integrity  of  Norway 
on  condition  that  she  would  not  cede  any  part  of  her 
territory  to  any  foreign  Power. 

The  rivalry  between  France  and  Germany — the  latter 
protesting  against  the  position  conceded  to  France  in 
Morocco  by  the  Anglo-French  agreement  signed  at 
London  on  April  8,  1904 — leads  in  January  1906  to  the 
Conference  of  Algeciras,  in  which  Great  Britain,  France, 
Germany,  Belgium,  Holland,  Italy,  Austria-Hungary, 
Portugal,  Russia,  Sweden,  Spain,  and  the  United  States 
of  America  take  part,  and  where,  on  April  7,  1906,  the 

1  See  Martens,  N.R.G.,  3rd  Ser.  ^  See  Martens,  N.R.G.,  3rd  Ser. 

i.  p.  57.  iv.  p.  24. 

-  See  Hershey,    The  International 
Law  and   Diplomacy  of  the  Russo-  *  See  Martens,  N.R.G.,  2nd  Ser. 

Japanese  War  (1906).  xxxiv.  p.  700. 

3  See  Martens,  N.R.G.,  2nd  Ser. 
xxxiii.  p.  3.  ^  See  Martens,   N.R.G.,  3rd  Ser. 

*  See  Martens,  N.R.G.,  2nd  Ser.  i.   p.    14,   and  ii.    p.   9,   and  below, 

xxxiv.  p.  727.  §  574. 
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General  Act  of  the  International  Conference  of  Algeciras  ^ 
is  signed.  This  Act,  which  recognises,  on  the  one  hand, 
the  independence  and  integiity  of  Morocco,  and,  on 
the  other,  equal  commercial  facilities  for  all  nations  in 
that  country,  contains :  (1)  a  declaration  concerning 
the  organisation  of  the  Moroccan  pohce  ;  (2)  regulations 
concerning  the  detection  and  suppression  of  the  illicit 
trade  in  arms  ;  (3)  an  Act  of  concession  for  a  Moroccan 
State  Bank  ;  (4)  a  declaration  concerning  an  improved 
yield  of  the  taxes  and  the  creation  of  new  sources  of 
revenue  ;  (5)  regulations  respecting  customs  and  the 
suppression  of  fraud  and  smuggling  ;  (6)  a  declaration 
concerning  the  pubhc  services  and  pubhc  works.  But 
this  Act  does  not  produce  a  condition  of  affairs 
of  any  permanency.  Since,  in  1911,  internal  dis- 
turbances in  Morocco  lead  to  military  action  on  the 
part  of  France  and  Spain,  Germany,  in  July  of  the 
same  year,  sends  a  man-of-war  to  the  port  of  Agadir. 
As  the  Moroccan  question  has  been  reopened,  fresh 
negotiations  for  its  settlement  take  place,  and  on 
November  4,  1911,  France  and  Germany  sign  two 
treaties,-  by  which  a  French  protectorate  of  Morocco  is 
recognised,  and  as  a  quid  pro  quo  France  cedes  a  part  of 
her  Congo  territory  to  Germany. 

On  December  13,  1906,  Great  Britain,  France,  and 
Italy  sign  the  Treaty  of  London,"^  by  which  they  agree 
to  co-operate  in  maintaining  the  independence  and 
integrity  of  Abyssinia. 

On  August  18,  1907,  Great  Britain  and  Russia  sign 
the  Treaty  of  St.  Petersburg,"*  concerning  Persia, 
Afghanistan,  and  Thibet.  The  integrity  and  independ- 
ence of  Persia  and  of  Afghanistan,  and  the  protectorate 

*  See  MartoDB,  N.R.O.,  2nd  Ser.        xxxv.    p.    556,    and   3rd  Ser.    v     p. 
xxxiv.  p.  238.  733. 

'  See  Martens,  X  R.G.,  3rd  Ser. 
V.  p.  646.  *  iSee  Marlene,  X.B.G.,  3rd  Ser. 

•  Bee  Martens,  N.R.O.,  2nd  Ser.        i.  p.  8. 
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of  China  over  Thibet  are  recognised,  and  arrangements  are 
made  concerning  economic  conditions  in  these  countries. 

Two  events  of  importance  occm'  in  1908.  The  first 
is  the  merging  of  the  Congo  Free  State  ^  into  Belgium. 
The  other  is  the  crisis  in  the  Near  East  caused  by  the 
ascendency  of  the  so-called  Young  Turks  and  the  intro- 
duction of  a  constitution  in  Turkey.  Simultaneously,  on 
October  5,  1908,  Bulgaria  declares  herself  independent, 
and  Austria-Hungary  proclaims  her  sovereignty  over 
Bosnia  and  Herzegovina,  two  Turkish  provinces  which 
had  been  mider  her  administration  since  1878.  This 
violation  of  the  Treaty  of  Berlin  considerably  endangers 
the  peace  of  the  world,  and  an  international  conference 
is  proposed  for  the  purpose  of  reconsidering  the  settle- 
ment of  the  Near  Eastern  question.  Austria-Hungary, 
however,  does  not  consent  to  this,  but  prefers  to  nego- 
tiate with  Turkey  alone  in  the  matter,  and  a  Protocol  ^ 
is  signed  by  the  two  Powers  on  February  26,  1909, 
according  to  which  Turkey  receives  a  substantial  in- 
demnity in  money  and  other  concessions.  Austria- 
Hungary  negotiates  likewise  with  Montenegro  alone, 
and  consents  to  the  modifications  in  Article  29  of  the 
Treaty  of  Berhn  concerning  the  harbour  of  Antivary, 
which  is  to  be  freed  from  Austro-Hungarian  control, 
and  is  henceforth  to  be  open  to  warships  of  all  nations. 
^yhereupon  the  demand  for  an  international  conference 
is  abandoned,  and  the  Powers  notify,^  on  April  7,  1909, 
their  consent  to  the  abolition  of  Article  25  and  the 
amendment  of  Article  29  of  the  Treaty  of  Berhn. 

In  1910  Portugal  becomes  a  Repubhc ;  but  the 
Powers,  although  they  enter  provisionally  into  com- 
munication with  the  de  facto  Government,  do  not  recog- 

1  See  Martens,  N.R.G.,  3rd  Ser.  '  See  Martens,  N.R.O.,  3rd  Ser. 

ii.  p.  101.  iv.  p.  31  ;  Blociszewski  in  iJ.G^.,  xvii. 

(1910),   pp.   417-449;    and  Krunski, 

^  See  Martens,  N.R.G.,  3rd  Ser.  U Annexion  de  la  Bosnie  et  de 
ii   p.  661.  VHerzegovine  en  1908  (1912). 
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nise  the  Kcpublir  until  September  1911,  after  the 
National  Assembly  has  adopted  the  republican  form 
of  government. 

In  September  IDU  war  breaks  duI  between  Italy 
and  Turkey,  on  account  of  the  alleged  maltreatment 
of  Jtahan  subjects  in  Tripoh.  Turkey  is  defeated,  and 
cedes  by  the  Peace  Treaty  of  Lausanne  ^  of  October  18, 
1912,  Tripoh  and  Cyrenaica  to  Italy.  But  before  this 
treaty  is  signed,  Bulgaria,  Greece,  Montenegro,  and 
Serbia  declare  war  against  Turke}',  and  the  war  comes  to 
an  end  by  the  Peace  Treaty  of  London  '^  of  May  17,  1913, 
by  which  Turkey  cedes  the  greater  part  of  her  European 
territory  to  her  adversaries,  and  the  island  of  Crete  to 
Greece.  The  fate  of  the  Turkish  islands  in  the  iEgean  Sea 
is  to  be  settled  by  the  six  Great  Powers  of  Europe,  and 
Albania  is  constituted  an  independent  State.  How- 
ever, even  before  this  treaty  is  ratified,  war  breaks  out 
between  Bulgaria  on  the  one  hand,  and  Greece,  Serbia, 
Montenegro,  and  Roumania  on  the  other.  Turkey 
likewise  makes  war  on  Bulgaria.  The  latter  is  defeated, 
and  peace  is  concluded  at  Buchai*est  on  July  28,  1913, 
and  at  Constantinople  on  September  16,  1913.^ 

In  1914  the  United  States  intervenes  in  Mexico. 
American  forces  occupy  Vera  Cruz,  but  withdraw  on 
November  23.^ 

International  Law  as  a  body  of  rules  for  the  inter- 
national conduct  of  States  makes  steady  progress  during 
this  period.  This  is  evidenced  by  congresses,  confer- 
ences,  and  law-making  treaties.     Of  conferences  and 

'  See  Martens,  X.R.G.,   3rd  Ser.  the    United   States    recognises    the 

vii.   p.   7,  and   Barclaj',    The   Turco-  Government  of   Carraiiza  as  the  de 

Italian  M'nrand  itM  PrMenu  (l\)\'2)  ;  facto   Government    of    Mexico.       In 

P-^""'- '•-);  Mirabelli  in  A'. /.  ,2nd  Ser.  March    191d   American  forces  again 

.  pp.  lo918»i,  41 1-448  ;  IV.  enter    Mexico,    in    agreement     with 

u         .  ,  i-.  85-138,  523-584,  649-672.  the  Carranra  Government ;  they  are, 

*  See  Martens,  N^.H.O.,  3rd  Ser.  however,     withdrawn     in     January 
%'iii.  p.  16.  1917.      See    A.J.,    xi.    (1917),    pp. 

■  See  Martens,  X.R.G.,  3rd  Ser.        399-406.       In    May    1920,    as    this 
viii.  pp.  61  and  78.  volume    goes    to    press,    revolution 

*  A.J.,  X.  (1916),  p.  357.     In  1915       breaks  out  in  Mexico. 
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congresses  must  be  mentioned  the  second,  third,  and 
fourth  Pan-iVmerican  Congresses,  ^  which  take  place  at 
Mexico  in  1901,  at  Rio  in  1906,  and  at  Buenos  Ayres  in 
1910.  Although  the  law-making  treaties  of  these  con- 
gresses have  not  found  ratification,  their  importance 
camiot  be  denied.  The  first  Pan-American  Scientific 
Congress  meets  at  Santiago  in  1908.^  Further,  in  1906  a 
conference  assembles  in  Geneva  for  the  purpose  of 
revising  the  Geneva  Convention  of  1864  concerning 
the  wounded  in  land  warfare,  and  on  July  6,  1906, 
the  new  Geneva  ^  Convention  is  signed.  Of  the  greatest 
importance,  however,  are  the  second  Hague  Peace 
Conference  of  1907,  and  the  Naval  Conference  of 
London  of  1908-1909. 

The  second  Peace  Conference  assembles  at  the  Hague 
on  June  15,  1907.  Whereas  at  the  Conference  of  1899 
only  26  States  were  represented,  44  are  represented  at 
the  second  Peace  Conference.  The  result  of  this  Con- 
ference is  contained  in  its  Final  Act,*  which  is  signed 
on  October  18,  1907,  and  embodies  no  fewer  than 
thirteen  law-making  conventions,  besides  a  declaration 
of  minor  importance.  Of  these  conventions,  1,  4,  and 
10  are  mere  revisions  of  conventions  agreed  upon  at 
the  first  Peace  Conference  of  1899,  but  the  others  are 
new,  and  concern :  the  employment  of  force  for  the 
recovery  of  contract  debts  (2)  ;  the  commencement  of 
hostihties  (8)  ;  the  rights  and  duties  of  neutrals  in  land 
warfare  (5) ;  the  status  of  enemy  merchant  ships  at  the 
outbreak  of  hostihties  (6)  ;  the  conversion  of  merchant- 
men into  men-of-war  (7)  ;  the  laying  of  submarine  mines 
(8)  ;  the  bombardment  by  naval  forces  (9)  ;  restrictions 
on  the  right  of  capture  in  maritime  war  (11) ;  the  estab- 

^  See   Moore,    vi.    §   969 ;    Fried,       Congress    met    at    Washington    in 
Pan-America  {1910);    Barrett,    The       1915.     ^./.,  x.  (1916),  p.  130. 
Pan-American  Union  (1911).  *  See  Martens,  N.R.G.,  3rd  Ser. 

ii.  p.  323. 

«  A.J.,  ix.  (1915),    p.   919.      The  *  See  Martens,  N.B.G.,  3rd  Ser. 

Becond      Pan  -  American     Scientific       ill.  p.  323. 
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lishmont  of  aii   international   Prize  Court  (12)  ;    the 
rights  and  duties  of  neutrals  in  maritime  war  (13). 

The  Naval  Conference  of  London  assembles  on 
December  4,  1908,  for  the  purpose  of  discussing  the 
possibility  of  creating  a  code  of  prize  law,  without 
which  the  International  Prize  Court,  agreed  ui)on  at 
the  second  Hague  Peace  Conference,  could  not  be 
established,  and  produces  the  Declaration  of  London, 
signed  on  February  26,  1909.  This  declaration  contains 
71  articles,  and  sought  to  settle  in  nine  chapters  the  law 
concerning  :  (1)  blockade  ;  (2)  contraband  ;  (3)  un- 
neutral sers'ice  ;  (4)  destruction  of  neutral  prizes  ;  (5) 
transfer  to  a  neutral  flag  ;  (6)  enemy  character  ;  (7) 
convoy  ;  (8)  resistance  to  search  ;  and  (9)  compensa- 
tion. The  declaration  is  accompanied  by  a  General 
Report  on  its  stipulations  which  is  intended  to  serve  as 
an  official  cormnentary.  Although  the  Declaration  of 
London  remains  unratified,  it  is  a  landmark  in  the  history 
of  International  Law,  because  in  it  is  embodied  the  fiist 
attempt  of  the  Powers  to  create  a  code  of  prize  law. 
There  is  no  doubt  that  in  some  future  time  the  attempt 
will  be  renewed. 

The  movement  which  began  in  the  last  half  of  the 
nineteenth  century  towards  the  conclusion  of  inter- 
national agreements  concerning  matters  of  international 
administration,  develops  favourably  during  this  period. 
The  following  conventions  are  the  outcome  of  this 
movement :  (1)  concerning  the  preservation  of  wild 
animals,  birds,  and  fish  in  Africa  (1900)  ;  (2)  concern- 
ing international  hydrographic  and  biological  investi- 
gations in  the  North  Sea  (1901)  ;  (3)  concerning  protec- 
tion of  birds  useful  for  agriculture  (1902)  ;  (4)  concern- 
ing the  production  of  sugar  (1902)  ;  (5)  concerning  the 
White  Slave  traffic  (1904)  ;  (6)  concerning  the  establish- 
ment of  an  International  Agricultural  Institute  at  Rome 
(1905) ;  (7)  concerning  miification  of  the  Pharmacopceial 
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Formulae  (1906) ;  (8)  concerning  the  prohibition  of  the 
use  of  white  phosphorus  (1906) ;  (9)  concerning  the  pro- 
hibition of  night  work  for  women  (1906)  ;  (10)  concern- 
ing the  international  circulation  of  motor  vehicles  (1909) ; 
concerning  uniform  rules  with  respect  to  colHsions, 
assistance,  and  salvage  at  sea  (1910)  ;  concerning  the 
suppression  of  obscene  pubhcations  (1911)  ;  concerning 
international  radio -telegraphy  (1912);  concerning  the 
traffic  in  opium  (1912  and  1914) ;  concerning  the  safety 
of  life  at  sea  (1914). 

It  is,  lastly,  of  the  greatest  importance  to  mention 
that  the  so-called  peace  movement,^  v/hich  aims  at  the 
settlement  of  all  international  disputes  by  arbitration, 
or  by  judicial  decision  of  an  international  court,  gains 
considerable  influence  over  the  Governments  and  public 
opiuion  everywhere  since  the  first  Hague  Peace  Con- 
ference.    A  great  number  of  arbitration  treaties  are 
agreed  upon,  and  the  Permanent  Court  of  Arbitration 
estabhshed  at  the  Hague  gives  its  first  award  ^  in  a  case 
in  1902  and  its  fifteenth  in  1914.     The  influence  of  these 
decisions  upon  the  peaceful  settlement  of  international 
difierences  generally  is  enormous.     It  is  a  hopeful  sign 
that,  whereas  most  of  the  existing  arbitration  treaties 
exempt  conflicts  which  concern  the  vital  interests,  the 
honour,  and  the  independence  of  the  parties,  Argentina^ 
andChih  in  1902,  Denmark  and  Holland  in  1904,  Denmark | 
and  Italy  in  1905,  Denmark  and  Portugal  in  1907,  Argen- 1 
tina  and  Italy  in  1907,  the  Central  American  Eepubhcs  of  \ 
Costa  Rica,  Guatemala,  Honduras,  Nicaragua,  and  San 
Salvador  in  1907,  and  Italy  and  Holland  in  1909,  enter 
into  general  arbitration  treaties  according  to  which  all 
differences,  without  any  exception,  shall  be  settled  by 
arbitration.     Likewise  remarkable  are  the  Bryan  Peace 
Treaties,  that    general  series  of    treaties  initiated   by 

*■  See  Fried,    Handhuch   der    Ffiedena-Bewegnng,    2nd  ed.,   vol.    i.    1911, 
vol.  ii.  1913.  ^  See  below,  §  47(J. 
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Mr.  Bryun  in  1914,  when  Secretary  of  State  at  Wash- 
ington, and  made  between  the  Unit^jd  States  and  no 
less  than  thirty  other  States.  These  treaties  provide 
that,  in  aises  where  diplomacy  fails  to  effect  a  settle- 
ment, and  no  recourse  is  had  to  arbitration,  disputes 
shall  be  submitted  for  investigation  to  an  International 
Commission  of  Inquiry,  which  is  to  report  within  a 
specified  time.  The  parties  agree  not  to  resort  to  war 
until  the  report  of  the  Commission  is  made.^ 

§  50a.  Just  as  during  the  period  1789-1815,  so  again  The 
during  the  World  War,  all  progress  is  endangered,  and  Jv^^^'* 
indeed  the  Law  of  Nations  would  in  part  seem  to  be  j^jj 
non-existent.  This  war  breaks  out  in  consequence  of 
the  nuu-der  of  the  Austrian  Archduke,  Francis  Ferdinand, 
at  Serajevo  on  June  28,  1914.  One  month  aftenvards, 
on  July  28,  1914,  Austria-Hungary  declares  war  on 
Serbia.  On  August  1,  Germany  declares  war  on  Russia, 
and  on  August  3,  against  France.  On  August  4, 
German  troops  violate  Belgian  neutrality  at  Geumienich, 
and  Great  Britain  declares  war  on  Germany.  Thus 
opens  the  World  War  ;  Germany  and  Austria  are  joined 
by  Turkey  on  October  30,  1914,  and  Bulgaria  on  October 
11,  1915  ;  the  six  Allied  Powers— Great  Britain,  France, 
Russia,  Belgium,  Serbia,  and  Montenegro — are  joined 
by  Japan  on  August  23,  1914,  Italy  on  May  23,  1915, 
the  United  States  on  April  6,  19i7,  and  by  a  large 
number  of  smaller  Powers.  The  full  number  of  States 
which  declare  war  on  Germany,  or  break  oti"  diplomatic 
relations  with  her,  dm'iiig  the  World  War,  is  twenty- 
seven. 

Germany  opens  her  maritime  warfare  by  laying  mines 
on  the  high  seas,  and  her  land  warfare  by  violating  the 
l;iws  of   war  in  Belgium.      Her  troops  sack  Louvain. 

*  iieeA.J.,ix.  (1915).  pp.  175  ami        Sutcs  uii  St-ptember  15.   1»14.  and 
495.     Such  a  treaty  was  concludwl        ratified  on  No\  ember  lU,  1914. 
between  Great  Britain  and  the  United 
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She  bombards  undefended  towns  from  the  sea  and  from 
the  air,  and  introduces  the  use  of  poison  gas.  These 
and  countless  other  violations  of  International  Law  must 
be  discussed  in  detail  in  the  second  volume  of  this  work. 

In  the  first  month  of  the  war  Great  Britain,  France,  and 
Russia  declare  their  intention  of  putting  in  force,  subject 
to  certain  modifications,  the  unratified  Declaration  of 
London;  an  attempt  made  by  the  United  States  of 
America,  on  August  7,  to  persuade  both  the  Alhed 
Powers  and  the  Central  Powers  to  adopt  the  whole 
declaration  fails.^  On  December  28,  1914,  the  United 
States  Government  complains  of  British  interference 
with  American  trade,  and  diplomatic  correspondence 
between  Great  Britain,  France,  and  the  United  States 
of  America,  with  regard  to  the  rights  and  duties  of 
neutral  Powers,  continues  until  the  United  States 
declares  war  on  Germany  in  1917.  This  correspond- 
ence will  also  require  attention  in  the  second  volume. 

On  November  5,  1914,  Great  Britain  annexes  Cyprus, 
and  on  December  18,  1914,  declares  a  protectorate  over 
Egypt. 

Early  in  1915,  on  February  4,  Germany  declares  the 
waters  round  the  British  Isles  to  be  a  war  zone,  and 
proclaims  that  '  all  enemy  ships  found  in  that  area  will 
be  destroyed,  and  neutral  vessels  may  be  exposed  to 
danger ' ;  she  proceeds  to  torpedo  merchant  ships  at 
sight,  and  fires  at  hospital  ships  in  daylight.  This 
declaration  initiates  the  correspondence  between  Germany 
and  the  United  States  regarding  the  conduct  of  maritime 
warfare,  and  other  matters,  which  is  continued  until  the 
United  States  declares  war  on  Germany  in  1917.  On 
March  11,  the  British  Government  announces,  in  concert 
with  its  Allies,  that,  as  a  measure  of  retahation,  it  will 
endeavour  to  prevent  commodities  of  any  kind  from 
reaching  or  leaving  Germany.     On  May  7,   1915,    a 

^  A.J.  (1915),  Special  Supplement,  p.  7. 
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GJennan  submarine  sinks  by  a  torpedo  the  Lusitania,  a 
British  liner  crowded  with  civihan  passengers.^ 

In  the  following  year,  on  July  7,  1916,  the  British 
and  French  Governments  make  it  known  that  they  are 
no  longer  prepared  to  give  effect  to  any  part  of  the  un- 
ratified Declaration  of  London,  and  *  must  confine 
themselves  simply  to  applying  the  historic  and  admitted 
rules  of  the  Law  of  Nations/  During  the  winter  of 
1916,  proposals  of  peace  by  the  Central  Powers  are  but 
the  prelude  to  more  desperate  enterprises  by  Germany 
in  the  next  year. 

On  January  31,  1917,  Germany  announces  that  she 
will  stop  all  sea  traffic,  that  of  neutrals  included,  in  the 
*  blockade  zone  '  around  Great  Britain,  France,  and 
Italy,  and  in  the  Eastern  Mediterranean.  *  All  ships 
met  within  that  zone  will  be  sunk.'  ^  To  this  Great 
Britain  repKes,  on  February  16,  with  a  new  Order  in 
Council,  announcing  further  measures,  by  way  of  re- 
prisals, designed  to  *  maintain  the  efficiency  of  those 
previously  taken  to  prevent  commodities  of  any  kind 
from  reaching  or  leaving  the  enemy  countries.'  ^  The 
answer  of  the  United  States  of  America  to  the  German 
challenge  is  the  rupture  of  diplomatic  relations  on 
February  3,  and  a  declaration  of  war  on  April  6.  The 
development  of  '  unrestricted  '  submarine  warfare  also 
leads  Great  Britain,  on  March  10,  1917,  to  renew  the 
attempts,  previously  made  on  August  8,  1914,  and 
March  7,  1915,  to  induce  Holland  to  admit  defensively- 
armed  merchantmen  to  Dutch  ports,  but  again  without 
success.* 

In  March  1917  revolution  breaks  out  in  Russia, 
followed  by  the  abdication  of  the  Czar  Nicholas. 

'  Pari.    Papers,    Misc.,    No.    22  '  London    Oazette,    February  21, 

(1916),  Cd.  8293.  1917. 

*  See  memoranda  enclosed  in  Ger- 
man Note  to  the  United   States  of  *  Pari.     Papers,    Misc.,    No.    14 
January  31,  1917.  in  A.J.,  xi.  (1917),  (1917),  Cd.  8090. 
Special  Supplement,  pp.  330-335. 
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During  this  year  the  Alhed  Powers  intervene  in 
Greece.  Greece  had  refused  to  regard  the  onslaught 
of  Bulgaria  upon  Serbia  in  1915  as  a  casus  foederis  under 
the  Greco-Serbian  alhance  (see  below,  §  573),  and,  owing 
to  the  German  associations  of  King  Constantine,  was 
adopting  an  attitude  of  *  benevolent  neutrahty '  (see 
below,  vol.  ii.  §  304)  in  favour  of  Germany.  The  AUied 
intervention  results  in  the  deposition  of  the  Bang,  and 
Greece  declares  war  on  Germany  on  June  29,  1917.^ 

The  heavy  fighting  round  Ypres  in  the  summer  and 
autumn  of  this  year  leads  to  a  controversy  between  the 
British  and  Dutch  Governments,  with  regard  to  the 
transit  through  Holland  of  material  for  the  construc- 
tion of  German  concrete  defences  in  Flanders,  and  for 
other  warlike  purposes.^ 

During  the  winter  of  1917  the  stress  of  the  German 
submarine  campaign  drives  the  Dutch  mercantile  fleet 
into  port ;  early  in  1918,  the  Alhed  and  Associated 
Powers,  after  abortive  negotiations  with  Holland,  re- 
quisition the  Dutch  shipping  in  their  harbours.^ 

On  March  3,  1918,  Germany  concludes  a  treaty  of 
peace  with  the  'Bolshevik'  Government  of  Russia  at 
Brest  Litovsk ;  and  on  May  7,  Roumania,  under  pres- 
sure of  invasion  by  the  Central  Powers,  signs  the  Treaty 
of  Bucharest. 

In  the  spring  of  1918,  Germany  begins  that  series 
of  attacks  which  brings  her  close  to  Amiens  and  within 
range  of  Paris,  and  is  to  be  her  supreme  effort.  In  the 
summer  and  autumn  her  armies  are  rolled  back  across 
Northern  France,  and  disasters  overtake  her  allies.  In 
October  she  opens  the  negotiations  which  lead  to  the 
granting  to  her  of  an  armistice  by  the  Allied  and  Asso- 
ciated Powers  on  November  11,  1918.     Bulgaria  has 

^  See   Ion    in    A.J.,    xi.     (1917),  '  Hee  Pari.  Papers,  Misc.,  No.  17 

pp.  46-73,  327-357,  and  xii.  (1918),        (1917),  Cd.  8693. 
pp.  312-337,  562-588,  796-812.  ^  Misc.,  No.  11  (1918),  Cd.  9025. 
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already  secured  an  armistice  on  September  29,  Turkey 
on  October  30,  and  Austria  on  November  3. 

506.  The  Peace  Conference  formally  opens  on  January  The 
18,^   1919.     The   twenty-seven   AUied   and   Associated  cw" 
Powers  send  plenipotentiaries,  and  the  self-governing  f^^[^"^j*^ 
British  Dominions  and  India  are  separat<3ly  represented  WorUi 
within  the  British  Empire  Delegation.     No  delegates  ml^: 
are  present  on  behalf  of  Germany  or  her  aUies.     The  '''-'^ 
first  draft  of  the  Covenant  of  the  League  of  Natiomj  is 
prepared  by  the  middle  of  February,  and  is  adopted, 
after  revision,  at  the  5th  Plenary  Session  of  the  Con- 
ference on  April  28.     The  original  intention  to  conclude 
preliminaries  of  peace  with  Germany,  and  then  pro- 
ceed to  the  details  of  the  resettlement,  is  abandoned, 
and  in  May  the  definitive  treaty  is  presented  to  the 
German  plenipotentiaries,  who  have  been  summoned 
to  Paris  to  receive  it.     After  some  modifications,  the 
Treaty  of  Peace  between  the  AlHed  and  Associated 
Powers  and  Germany  is  signed  at  Versailles  on  June 
28,  1919.-    On  the  same  day  are  signed  two  treaties — 
one  between  Great  Britain  and  France,  and  the  other 
between    the    United    States    and    France — respecting 
assistance  to  France  in  the  event  of  unprovoked  aggres- 
sion by  Germany,^  an  agreement  between  the  British 
Empire,  the  United  States  of  America,  France,  Belgium, 
and  Germany,  with  regard  to  the  mihtary  occupation  of 
the  territories  of  the  Rhine  (provided  for  in  the  Treaty 
of  Peace  with  Germany),'*  and  a  treaty  between  the 
Principal   AUied   and   Associated   Powers  (the   British 
Empire,  the  United  States  of  America,  France,  Italy, 

*  A  valuable  account  of  the  Peace  is  referred  to  in  this  book  as  '  the 
Conference  at  Paris  during  the  year  Treaty  of  Peace  with  Germany.' 
1919  is  contained  in  the  New  Year  ^  Treaty  Ser.  No.  G  (1919),  Ciud. 
Supplement  of  TAe  7'tn»e«,  January  1,  221.      .See  below,  §  5G9b,  e.-^peciallj* 
1920.  as  to  the  coming  into  force  of  these 

Defence  of  France  Treaties. 

*  Treaty  Ser.  No.  4  (1919),  Cmd.  *  Treaty  Ser.  No.   7  (1919),  Cmd. 
153*.    See  below,  §  5(i8c.    This  treaty       222. 
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and  Japan)  and  Poland,  with  regard  to  the  protection 
of  racial,  religious,  and  linguistic  minorities,  commercial 
relations,  and  the  accession  of  Poland  to  a  number  of 
general  treaties. ^ 

The  Conference  now  proceeds  to  complete  the  draft 
Treaty  of  Peace  with  Austria,  which,  as  a  result  of  the 
World  War,  has  separated  from  Hungary.  The  terms 
are  presented  to  the  Austrian  plenipotentiaries  in  July 
1919,  and,  after  modifications  in  the  economic  and 
financial  clauses,  the  Treaty  of  Peace  between  the  Alhed 
and  Associated  Powers  and  Austria  is  signed  at  St. 
Germain  on  September  10,  1919.^  Other  important 
treaties  signed  on  the  same  day  are  (1)  two  treaties 
between  the  Principal  Allied  and  Associated  Powers 
and  Czecho-Slovakia^  and  the  Serb-Croat-Slovene  State  * 
respectively,  which  contain  provisions  similar  to  those 
in  the  treaty  with  Poland  above  referred  to  ;  (2)  a 
convention  revising  the  General  Act  of  Berhn  of  1885 
and  the  General  Act  and  Declaration  of  Brussels  of 
1890 ;  ^  (3)  a  convention  relating  to  the  hquor  traffic 
in  Africa  ;  ^  and  (4)  a  convention  for  the  control  of 
the  trade  in  arms  and  ammunition.'^ 

The  Conference,  having  produced  an  International 
Air  Convention  which  is  signed  on  October  13,^  turns 
to  Balkan  problems  and  to  the  terms  of  peace  for 
Bulgaria.  Although  the  allocation  of  a  large  part  of 
Thrace  is  left  undetermined  by  it,  the  Treaty  of  Peace 
between  the  Allied  and  Associated  Powers  and  Bulgaria 
is   signed   at   Neuilly   on   November   27,    1919.®    On 

1  Treaty  Ser.  No.  8  (1919),  Cmd.  ^  Treaty  Ser.  No.  18  (1919),  Cmd. 

223.     See  below,  §  568A.  477.     See  below,  §§  564  and  566. 

-  Treaty  Ser.  No.  11  (1919),  Cmd.  ^  Treaty  Ser.  No.  19  (1919),  Cmd. 

400.     See  below,  §568/     This  treaty        ^^^- rr,^^t     J°^\l  ^^^A  n<,^a^    n    ^ 
is  referred  to  in  this  book  as   'the  Treaty  Ser.  No.  12  (1919),  Cmd. 

Treaty  of  Peace  with  Austria.'  *lf     ^ee  below,  §  568c. 

^  Treaty  Ser.  No.  20  (1919),  Cmd.  s  Treaty °Ser.  No.  5  (1920),  Cmd. 

479.     See  below,  §  56Sh.  522.     See  below,  §  568^.     This  treaty 

*  Treaty  Ser.  No.  17  (1919),  Cmd.  is  referred  to  in  this  book  as  '  the 

461.     See  below,  §  568/t.  Treaty  of  Peace  with  Bulgaria.' 
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December  10,  Rouinania  signs  a  treaty  with  the  Principal 
Alhed  and  Associated  Powers  providing  for  the  protec- 
tion of  minorities  and  commercial  relations.^  After  the 
fall  of  the  '  Bolshevik '  reyime,  in  consequence  of  the 
captiu'e  of  Buda  Pesth  by  Roumanian  troops,  terms  of 
peace  are  presented  to  Hmigary. 

At  the  moment  when  this  volmne  goes  to  press,^  the 
Treaty  of  Peace  with  Germany  has  been  ratified,  and 
has  come  into  force,^  between  all  the  Principal  Alhed 
and  Associated  Powers  (except  the  United  States  of 
America),  a  number  of  other  Alhed  Powers,  and  Germany. 
The  Treaties  of  Peace  with  Austria  and  Bulgaria  have 
not  yet  come  into  force.  The  Treaties  of  Peace  with 
Hungary  and  Turkey  still  await  signature.  The 
Turkish  Treaty  is  to  allocate  Thrace,  open  the 
Bosphorus  and  the  Dardanelles,  and  inaugurate  a 
settlement  of  the  Middle  East.  Outstanding,  among 
other  matters,  are:  the  future  of  the  territories  formerly 
constituting  the  Russian  Empire,  the  boundaries  between 
Italy  and  the  Serb-Croat-Slovene  State,  the  allocation 
of  Fiume,  and  the  future  of  Albania  and  Montenegro. 

§  51.  It  is  the  task  of  history,  not  only  to  show  how  Seven 
things  have  grown  in  the  past,  but  also  to  extract  a  of  ti°"' 
moral  for  the  future  out  of  the  events  of  the  past.  Seven  History 

^       .  ot  the 

morals  can  be  said  to  be  deduced  from  the  history  of  Law  of 
the  development  of  the  Law  of  Nations  :  ^  ^°'"' 

(1)  The  first  and  principal  moral  is  that  a  Law  of 
Nations  can  exist  only  if  there  be  an  equihbrium,  a 
balance  of  power,  between  the  members  of  the  Family 
of  Nations.  If  the  Powers  cannot  keep  one  another 
in  check,  no  rules  of  law  wiU  have  any  force,  since  an 
over-powerful  State  will  naturally  try  to  act  according 
to  discretion  and  disobey  the  law.  As  there  is  not, 
and  never  can  be,  a  central  pohtical  authority  above  the 

^  Treaty  Ser.  No.  6  (1920),  Cmd.  »  May  1920. 

588.     See  below,  §  568/i.  *  On  January  10,  1920. 
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sovereign  States  that  could  enforce  the  rules  of  the 
Law  of  Nations,  a  balance  of  power  must  prevent  any 
member  of  the  Family  of  Nations  from  becoming 
omnipotent.  The  history  of  the  times  of  Louis  xiv. 
and  Napoleon  i.  shows  clearly  the  soundness  of  this 
principle.^ 

xind  this  principle  is  particularly  of  importance  in 
time  of  war.  As  long  as  only  minor  Powers,  or  a  few 
of  the  Great  Powers,  are  at  war,  the  fear  of  the  belli- 
gerents that  neutral  States  might  intervene  can,  and  to 
a  great  extent  does,  prevent  them  from  violating  funda- 
mental rules  of  International  Law  concerning  warfare 
and  the  relations  between  belHgerents  and  neutrals. 
But  when,  as  during  the  World  War,  the  Great  Powers 
are  divided  into  two  camps  which  are  at  war,  and  the 
neutral  States  represent  only  a  negligible  body,  there  is 
no  force  which  could  restrain  the  belligerents,  and 
compel  them  to  conduct  their  warfare  within  the 
boundary  lines  of  International  Law.  The  existence 
of  the  League  of  Nations  makes  a  balance  of  power 
not  less,  but  all  the  more  necessary,  because  an 
omnipotent  State  could  disregard  the  League  of 
Nations. 

(2)  The  second  moral  is  that  International  Law  can 
develop  progressively  only  when  international  politics, 
especially  intervention,  are  made  on  the  basis  of  real 
State  interests.  Dynastic  wars  belong  to  the  past,  as 
do  interventions  in  favour  of  legitimacy.  It  is  neither 
to  be  feared,  nor  to  be  hoped,  that  they  should  occur 

^  Attention  ought  to  be  drawn  to  sur  la  Theorie  de  VEquilihre  (1900)  ; 

the  fact  that,   although   the   neces-  Kaeber,    Di&   Idee  des   europdischen 

sity  of  a  balance  of  power  is  gene-  Gleichgewichts    (1907) ;    Dupuis,    Le 

rally    recognised,    there     are     some  Principe    d' Equilihre    et    le    Concert 

writers     of     great     authority    who  europien  {\%^%)  ;  Hoijer,  i^a  TMorie 

vigorously  oppose  this  principle,  as,  de   VEquilihre  et  le    Droit  des  Gens 

for    instance,    Bulmerincq,    Praxis,  (1917) ;    Ter   Meulen,   Der  Oedanke 

Theorie  und    Codification    des    Vol-  internationalen   Organisation   (1917), 

;fcerrec;i<s  (1874),  pp.  40-50.     On  the  pp.  38-60.     See  also  below,  §  136  n. 
principle  itself  see  Donnadieu,  Easai 


LAW   OF   NATIONS    AFTER   OROTIUS  96 

again  ill  the  future.  But  if  they  did,  they  would  liampcr 
the  devclopinent  of  the  Law  of  Nations  in  the  future  as 
they  have  done  in  the  past. 

(3)  The  third  moral  is  that  the  progress  of  Inter- 
national Law  is  intimately  connected  with  the  victory 
everywhere  of  constitutional  government  over  auto- 
cratic government,  or,  what  is  the  same  thing,  of  demo- 
cracy over  autocracy.  Autocratic  government,  not 
being  responsible  to  the  nation  it  dominates,  has  a 
tendency  to  base  the  external  pohcy  of  the  State,  just 
as  much  as  its  internal  pohc}',  on  brute  force  and 
intrigue ;  whereas  constitutional  government  cannot 
help  basing  both  its  external  and  its  internal  pohcy 
ultimately  on  the  consent  of  the  governed.  And 
although  it  is  not  at  all  to  be  taken  for  granted  that 
democracy  will  always  and  everyAvhere  stand  for  inter- 
national right  and  justice,  so  much  is  certain,  that  it 
excludes  a  pohcy  of  personal  aggrandisement  and  in- 
satiable territorial  expansion,  which  in  the  past  has 
been  the  cause  of  many  wars. 

(4)  The  fourth  moral  is  that  the  principle  of  nation- 
ahty  is  of  such  force  that  it  is  fruitless  to  try  to  stop  its 
victory.  ^Vhereve^  a  coimnunity  of  many  milhons  of 
individuals,  who  are  bound  together  by  the  same  blood, 
language,  and  interests,  become  so  powerful  that  they 
think  it  necessary  to  have  a  State  of  their  own,  in  which 
they  can  hve  according  to  their  own  ideals,  and  can 
build  up  a  national  civihsation,  they  will  certainly  get 
that  State  sooner  or  later.  WTiat  international  pohtics 
can,  and  should  do,  is  to  enforce  the  rule  that  minorities 
of  individuals  of  another  race  shall  not  be  outside  the 
law,  but  shall  be  treated  on  equal  terms  with  the 
majority.  1  States  embracing  a  population  of  several 
nationahties  can  exist  and  will  always  exist,  as  many 
examples  show. 

^  See  below,  §  568A. 
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(5)  The  fifth  moral  is  that  every  progress  in  the 
development  of  International  Law  wants  due  time  to 
ripen.  Although  one  must  hope  that  the  time  will 
come  when  war  will  entirely  disappear,  there  is  no 
possibility  of  seeing  this  hope  realised  in  our  time.  The 
first  necessities  of  an  eternal  peace  are  that  the  surface 
of  the  earth  should  be  shared  between  States  of  the 
same  standard  of  civihsation,  and  that  the  moral  ideas 
of  the  governing  classes  in  all  the  States  of  the  world 
should  undergo  such  an  alteration  and  progressive 
development  as  would  create  the  conviction  that  arbitral 
awards  and  decisions  of  courts  of  justice  are  alone 
adequate  means  for  the  settlement  of  international 
differences.  Eternal  peace  is  an  ideal,  and  in  the  very 
term  *  ideal '  is  involved  the  conviction  of  the  impossi- 
bihty  of  its  reahsation  in  the  present,  although  it  is  a 
duty  to  aim  constantly  at  such  realisation.  The  Per- 
manent Court  of  Arbitration  at  the  Hague,  estabhshed 
by  the  Hague  Peace  Conference  of  1899,  is  an  institu- 
tion that  can  bring  us  nearer  to  such  reahsation  than 
ever  could  have  been  hoped.  And  codification  of 
parts  of  the  Law  of  Nations,  following  the  codification 
of  the  rules  regarding  land  warfare,  will  in  due  time 
arrive,  and  will  make  the  legal  basis  of  international 
intercourse  firmer,  broader,  and  more  manifest  than 
before.^ 

(6)  The  sixth  moral  is  that  the  progress  of  Inter- 
national Law  depends  to  a  great  extent  upon  whether 
the  legal  school  of  international  jurists  prevails  over 
the  diplomatic  school.^  The  legal  school  desires  Inter- 
national Law  to  develop  more  or  less  on  the  lines  of 
Municipal  Law,  aiming  at  the  codification  of  firm,  deci- 

^  See    Oppenheim,     Die    Zukunft  better    denomination.      They   must, 

des  Volkerrechts  (1911),  where  some  however,  not  be  confounded  with  the 

progressive  steps  are  discussed  which  three   schools   of   the   '  Naturalists, ' 

the  future  may  realise.  '  Positivists,'     and     'Grotians,'    de- 

*  I    name    these    schools    '  dipio-  tails  concerning  which  will  be  given 

matic'    and     'legal'    for    want    of  below,  §§  55-57. 
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sive,  and  unequivocal  rules  of  International  Law,  and 
working  for  the  establishment  of  international  courts 
for  the  purpose  of  the  administration  of  international 
justice.  The  diplomatic  school,  on  the  other  hand, 
considers  International  Law  to  be,  and  prefers  it  to 
remain,  rather  a  body  of  elastic  principles  than  of  Arm 
and  precise  rules.  The  diplomatic  school  opposes  the 
estabhshment  of  international  courts,  because  it  con- 
siders diplomatic  settlement  of  international  disputes, 
and  faihng  this  arbitration,  preferable  to  international 
administration  of  justice  by  international  courts  com- 
posed of  permanently  appointed  judges.  There  is, 
however,  no  doubt  that  international  courts  are 
urgently  needed,  and  that  the  rules  of  International 
Law  require  now  an  authoritative  interpretation  and 
administration  such  as  only  an  international  court  can 
supply. 

(7)  The  seventh,  and  last,  moral  is  that  the  progressive 
development  of  International  Law  depends  chiefly  upon 
the  standard  of  pubhc  morahty  on  the  one  hand,  and, 
on  the  other,  upon  economic  interests.  The  higher  the 
standard  of  pubhc  morahty  rises,  the  more  will  Inter- 
national Law  progress.  And  the  more  important  inter- 
national economic  interests  grow,  the  more  International 
Law  wiU  grow.  For,  looked  upon  from  a  certain  stand- 
point. International  Law  is,  just  Kke  Municipal  Law,  a 
product  of  moral  and  of  economic  factors,  and  at  the 
same  time  the  basis  for  a  favourable  development  of 
moral  and  economic  interests.  This  being  an  indis- 
putable fact,  it  may,  therefore,  fearlessly  be  maintained 
that  an  immeasurable  progress  is  guaranteed  to  Inter- 
national Law,  since  there  are  eternal  moral  and  economic 
factors  working  in  its  favour. 
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III 

THE  SCIENCE  OF  THE  LAW  OF  NATIONS 

Phillimore,  i.  Preface  to  the  first  edition — Lawrence,  §§  22-29 — Manning, 
pp.  21-65— Halleek,  i.  pp.  14,  18,  22,  25,  29,  34,  43— Walker,  History, 
i.  pp.  203-337,  and  The  Science  of  International  Law  (1893),  passim — 
Taylor,  §§  37-48— Wheaton,  §§  4-13— Hershey,  Nos.  54-62  and  86— 
Rivier  in  Holtzendorff,  i.  pp.  395-523— Nys,  i.  pp.  224-351— Martens, 
i.  §§  34-38— Fiore,  i.  Nos.  53-88,  164-185,  240-272— Calvo,  i.  pp.  27-34, 
45-46,  51-55,  61-63,  70-73,  101-137— Bonfils,  Nos.  147-153— Despagnet, 
Nos.  28-35— Ullmann,  §  18— Kaltenborn,  Die  Vorldufer  des  Hugo 
Qrotius  (1848)— Holland,  Studies,  pp.  1-58,  168-175— Westlake,  Papers, 
pp.  23-77 — Ward,  Enquiry  into  the  Foundation  and  History  of  the  Law 
of  Nations,  2  vols.  (1795) — Reddie,  Enquiries  in  International  Law, 
2nd  ed.,  1851,  pp.  27-108— Nys,  Le  Droit  de  la  Guerre  et  les  Prdcurseurs 
de  Orotius  (1882),  Notes  pour  servir  a,  VHistoire  .  .  .  du  Droit  inter- 
national en  Angleterre  (1888),  Les  Origines  du  Droit  international  (1894), 
Le  Droit  des  Gens  et  les  Anciens  Jurisconsultes  espagnols  (1914),  and  in 
A.J.,  vi.  (1912),  pp.  1-279 — ^Wheaton,  Histoire  des  Progris  du  Droit  des 
Gens  en  Europe  (1841) — Figgis,  From  Gerson  to  Grotius  (1907) — Vander- 
pool,  Le  Droit  de  Guerre  d'aprds  les  TMologiens  et  les  Ca^ionistes  du 
Moyen  Age  (1911) — Focherini,  La  Dottrina  canonica  del  Diritto  della 
Guerra  da  S.  Agostino  a  Balthazar  d'Ayala  (1912) — Oppenheim  in  A.J., 
i.  (1908),  pp.  313-356— Pollock  in  The  Cambridge  Modem  History, 
vol.  xii.  (1910),  pp.  703-729— Nys  in  R.I.,  2nd  Ser.  xiv.  (1912),  pp.  360, 
494,  614,  and  xvi.  (1914),  pp.  245-286— See  also  the  bibliographies 
enumerated  below  in  §  61. 

Fore-  §  52.  The  science  of  the  modern  Law  of  Nations 

Gr°  tSs  °^  commences  from  Grotius'  work,  De  Jure  Belli  ac  Pads, 
lihri  in.,  because  in  it  a  fairly  complete  system  ^  of 
International  Law  was  for  the  first  time  built  up  as 
an  independent  branch  of  the  science  of  law.  But 
there  were  many  writers  before  Grotius  who  wrote  on 
special  parts  of  the  Law  of  Nations.  They  are  therefore 
commonly  called  '  Forerunners  of  Grotius.'  The  most 
important  of  these  forerunners  are  the  following  :  (1) 
Legnano,  Professor  of  Law  in  the  University  of  Bologna, 
who  wrote  in  1360  his  book,  De  Bello,  de  Re'presaliis,  et 
de  Duello,  which  was,  however,  not  printed  before  1477 ;  ^ 

^  For  a  good  analysis  of  the  work  of  International   Law,  by  Holland, 

of  Grotius,  see  Walker,  History,  pp.  together  with  an  English  translation 

284-329.  by  Brierly  (1917). 

^  Newly  edited  in  Scott's  Classics 
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(2)  Belli  (1502-1575),  an  Italian  jurist  and  statesman, 
who  published  in  15G3  his  book,  Be  Re  militari  et  de  Bello ; 

(3)  Brunus  (1491-1563),  a  German  jurist,  who  published 
in  1548  his  book,  De  Legatlonihm  ;  (4)  Victoria  (1480- 
1546),  professor  in  the  University  of  Salamanca,  whose 
Relectiones  theologicae,^  which  partly  deal  with  the 
Law  of  War,  were  pubhshed  after  his  death  in  1557  ;  (5) 
Ayala  (1548-1584),  of  Spanish  descent  but  born  in 
Antwerp,  a  military  judge  in  the  army  of  Alexandro 
Farnese,  the  Prince  of  Parma.  He  pubhshed  in  1582 
his  book,  De  Jure  et  Officiis  hellicis  et  DiscipUna  militari)'^ 
(6)  Suarez  (1548-1617),  a  Spanish  Jesuit  and  professor 
at  Coimbra,  who  published  in  1612  his  Tractatus  de 
Legibiis  ac  Deo  legislatore,  in  which  (ii.  c.  19,  n.  8)  for 
the  first  time  the  attempt  is  made  to  found  a  law  between 
the  States  on  the  fact  that  they  form  a  community  of 
States ;  (7)  Gentilis  (1552-1608),  an  Itahan  jurist,  who 
became  Professor  of  Civil  Law  in  Oxford.  He  pub- 
hshed in  1585  his  work,  De  Legationihus,  in  1588  and 
1589  his  Comynentationes  de  Jure  Belli,  and  in  1598  an 
enlarged  work  on  the  same  matter  under  the  title,  De 
Jure  Belli,  lihri  tres.^  iiisAdvocatio  HispanicawaiS  edited, 
after  his  death,  in  1613  by  his  brother  Scipio.  Gentihs' 
book,  De  Jure  Belli,  supplies,  as  Professor  Holland  shows, 
the  model  and  the  framework  of  the  first  and  third 
book  of  Grotius'  De  Jure  Belli  ac  Pads,  *  The  first 
step  ' — Holland  rightly  says — *  towards  making  Inter- 

*  See  details  in  Holland,  Studies,  Ayala,  see  Nys  in  R.I.,  2nd  Ser.  xv. 
pp.  51-52,  and  the  analysis  in  Walker,        (1913),  pp.  225-239. 

Hutory,    pp.    215-229.      The    parts  *  Re-edited   in    1877  by  Holland, 

dealing    with     the     Law    of     War,  On    Gentilis,    see  Holland,    Studies, 

namely,    De  India  et  de   Jure  Belli  pp.  1-39;  Westlake,  Papers,  pp.  33- 

Belectionet,   were   re-edited    in    1917  30  ;  Walker,  Hiitory,  i.  pp.  249-277  ; 

by  Nys  in  Scott's  Classics  of  Inter-  Thamm,  Albericus  Oeiitilit  und  seine 

national  Law,  with  an  English  trans-  Btdeutung fiir  das  Vvlkerrecht  (1896) ; 

lation  by  Bate.  Phillipson    in    the    Journal    of   the 

Society  of  Comparative   Legislation, 

*  Newly  edited  in  Scott's  Classics  New  Ser.  xii.  (1912),  pp.  52-80; 
of  International  Law,  by  West-  Balch  in.4.y^.,  v.  (1911),  pp.  GG5-679  ; 
lake,  together  with  an  English  Abbot  in  A.J.,  x.  (191G),  pp.  737- 
translation    by     Bate    (1912).      On  748. 
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national  Law  what  it  is  was  taken,  not  by  Grotius,  but 
by  Gentilis/ 
Grotius.  §  53.  Although  Grotius  owes  much  to  Gentihs,  he 
is  nevertheless  the  greater  of  the  two,  and  bears  by 
right  the  title  of '  Father  of  the  Law  of  Nations/  Hugo 
Grotius  ^  was  born  at  Delft  in  Holland  in  1583.  He 
was  from  his  earhest  childhood  known  as  a  '  wondrous 
child'  on  account  of  his  marvellous  intellectual  gifts 
and  talents.  He  began  to  study  law  at  Leyden  when 
only  eleven  years  old,  and  at  the  age  of  fifteen  he  took 
the  degree  of  Doctor  of  Laws  at  Orleans  in  France. 
He  acquired  a  reputation,  not  only  as  a  jurist,  but  also 
as  a  Latin  poet  and  a  philologist.  He  first  practised 
as  a  lawyer,  but  afterwards  took  to  pohtics  and  became 
involved  in  pohtical  and  religious  quarrels  which  led  to 
his  arrest  in  1618  and  condemnation  to  prison  for  life. 
In  1621,  however,  he  succeeded  in  escaping  from  prison, 
and  went  to  live  for  ten  years  in  France.  In  1634  he 
entered  into  the  service  of  Sweden  and  became  Swedish 
Minister  in  Paris.  He  died  in  1645  at  Rostock  in 
Germany  on  his  way  home  from  Sweden,  whither  he 
had  gone  to  tender  his  resignation. 

Even  before  he  had  the  intention  of  writing  a  book 
on  the  Law  of  Nations,  Grotius  took  an  interest  in 
matters  international.  For  in  1609,  when  only  twenty- 
four  years  old,  he  published — anonymously  at  first — a 
short  treatise  under  the  title  Mare  liberum,  in  which  he 
contended  that  the  open  sea  could  not  be  the  property 
of  any  State,  whereas  the  contrary  opinion  was  gene- 
rally prevalent.^  But  it  was  not  until  fourteen  years 
later  that  Grotius  began,  during  his  exile  in  France,  to 

*  See  Vreeland,  Htigo  Grotius  as  we  know  now — the  twelfth  chapter 
(1917);  and  in  A.  J.,  xi.  (1917),  pp.  of  the  work  Z)e /Mre  PraecZae,  written 
580-606.  in    1604,    but    never   published    by 

Grotius  ;  it  was  not  printed  till  1868. 

*  See  details  with  regard  to  the  See  below,  §  250.  A  new  edition  by 
controversy  concerning  the  freedom  J.  B.  Scott,  together  with  an  English 
of  the  open  sea  below,  §§  248-250.  translation  by  Magoffin,  appeared  in 
Grotius'  treatise,  Mare  liberum,  is —       New  York  (1917). 
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write  his  De  Jure  Belli  ac  PaciSy  iibri  iii.,  which  was 
published,  after  a  further  two  years,  in  1625,  and  of 
which  it  has  rightly  been  maintained  that  no  other 
book,  with  the  single  exception  of  the  Bible,  has  ever 
exercised  a  similar  inlluence  upon  human  minds  and 
matters.  The  whole  development  of  the  modern  Law 
of  Nations  itself,  as  well  as  that  of  the  science  of  the 
Law  of  Nations,  takes  root  from  this  for  ever  famous 
book.  Grotius'  intention  was  originally  to  write  a 
treatise  on  the  Law  of  War,  since  the  cruelties  and  law- 
lessness of  warfare  of  his  time  incited  him  to  the  work. 
But  thorough  investigation  into  the  matter  led  him 
further,  and  thus  he  produced  a  system  of  the  Law  of 
Nature  and  Nations.  In  the  introduction  he  speaks  of 
many  of  the  authors  before  him,  and  he  especially 
quotes  Ayala  and  Gentihs.  Yet,  although  he  recog- 
nises their  influence  upon  his  work,  he  is  nevertheless 
aware  that  his  system  is  fundamentally  different  from 
those  of  his  forerunners.  There  was  in  truth  nothing 
original  in  Grotius'  start  from  the  Law  of  Nature  for 
the  purpose  of  deducing  therefrom  rules  of  a  Law  of 
Nations.  Other  writers  before  his  time,  and  in  particular 
Gentihs,  had  founded  their  works  upon  it.  But  nobody 
before  him  had  done  it  in  such  a  masterly  way  and  with 
such  a  fehcitous  hand.  And  it  is  on  this  account  that 
Grotius  bears  not  only,  as  already  mentioned,  the  title 
of  *  Father  of  the  Law  of  Nations,'  but  also  that  of 
*  Father  of  the  Law  of  Nature.' 

Grotius,  as  a  child  of  his  time,  could  not  help  starting 
from  the  Law  of  Nature,  since  his  intention  was  to  find 
such  rules  of  a  Law  of  Nations  as  were  eternal,  un- 
changeable, and  independent  of  the  special  consent  of 
the  single  States.  Long  before  Grotius,  the  opinion  was 
generally  prevalent  that  above  the  positive  law,  which 
had  grown  up  by  custom  or  by  legislation  of  a  State, 
there  was  in  existence  another  law  which  had  its  roots 
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in  human  reason,  and  which  could  therefore  be  dis- 
covered without  any  knowledge  of  positive  law.  This 
law  of  reason  was  called  Law  of  Nature  or  Natural  Law. 
But  the  system  of  the  Law  of  Nature  which  Grotius 
built  up,  and  from  which  he  started  when  he  commenced 
to  build  up  the  Law  of  Nations,  became  the  most  im- 
portant and  gained  the  greatest  influence,  so  that 
Grotius  appeared  to  posterity  as  the  Father  of  the  Law 
of  Nature  as  well  as  that  of  the  Law  of  Nations.^ 

Whatever  we  may  nowadays  think  of  this  Law  of 
Nature,  the  fact  remains  unshaken  that  for  more  than 
two  hundred  years  after  Grotius,  jurists,  philosophers, 
and  theologians  firmly  believed  in  it.  And  there  is 
no  doubt  that,  but  for  the  systems  of  the  Law  of  Nature 
and  the  doctrines  of  its  prophets,  the  modern  Consti- 
tutional Law  and  the  modern  Law  of  Nations  would 
not  be  what  they  actually  are.  The  Law  of  Nature 
supphed  the  crutches  with  whose  help  history  has 
taught  mankind  to  walk  out  of  the  institutions  of  the 
Middle  Ages  into  those  of  modern  times.  The  modern 
Law  of  Nations  in  particular  owes  its  very  existence  ^  to 
the  theory  of  the  Law  of  Nature.  Grotius  did  not  deny 
that  there  already  existed  in  his  time  a  good  many 
customary  rules  for  the  international  conduct  of  the 
States,  but  he  expressly  kept  them  apart  from  those 
rules  which  he  considered  the  outcome  of  the  Law  of 
Nature.  He  distinguishes,  therefore,  between  the  Jus 
Gentium,  the  customary  Law  of  Nations — he  calls  it 
Jus  voluntarium,  voluntary  Law — and  the  Jus  Naturae, 
concerning  the  international  relations  of  the  States, 
afterwards  called  the  natural  Law  of  Nations.  The  bulk 
of  Grotius'  interest  is  concentrated  upon  the  natural 

^  The  '  new '  Law  of  Nature — see  "  See     Pollock    in    the     Journal 

Charmant,  La  Renaissance  du  Droit  of     the      Society      of     Comparative 

naturel    (1910) — is    something   quite  Legislation,    New    Ser.    iii.     (1901), 

different   from   the   Law  of   Nature  p.  206. 
taught  by  Grotius  and  his  followers. 
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Law  of  Nations,  since  he  considered  the  vohuitary  of 
minor  importance.  But,  nevertheless,  he  does  not  quite 
neglect  the  voluntary  Law  of  Nations.  Although  he 
mainly  and  chiefly  lays  down  the  rules  of  the 
natural  Law  of  Nations,  he  always  mentions  also 
voluntary  rules  concerning  the  different  matters. 

Grotius'  influence  was  soon  enormous,  and  reached 
over  the  whole  of  Europe.  His  book  ^  went  through 
more  than  forty-five  editions,  and  many  translations 
have  been  pubhshed. 

§  54.  But  the  modern  Law  of  Nations  has  another,  Zoujhe. 
though  minor,  founder  besides  Grotius,  and  this  is  an 
Enghshman,  Richard  Zouche^  (1590-1660),  Professor 
of  Civil  Law  at  Oxford,  and  a  Judge  of  the  Admiralty 
Court.  A  prohfic  writer,  the  book  through  which  he 
acquired  the  title  of  *  Second  founder  of  the  Law  of 
Nations,'  appeared  in  1650,  and  bears  the  tiile  :  Juris 
et  Judicii  fecialis,  sive  Juris  inter  Gentes,  et  Quaestionum 
de  eodeni  Explicatio,  qua,  quae  ad  Paceni  et  Bellum  inter 
diversos  Principes  aut  Popidos  spectant,  ex  Praecipuis 
historico  Jure  peritis  exhihentur?  This  httle  book  has 
rightly  been  called  the  first  manual  of  the  positive  Law 
of  Nations.  The  standpoint  of  Zouche  is  totally  difierent 
from  that  of  Grotius,  in  so  far  as,  according  to  him,  the 
customary  Law  of  Nations  is  the  most  important  part 
of  that  law,  although,  as  a  child  of  his  time,  he  does  not 
at  all  deny  the  existence  of  a  natural  Law  of  Nations. 
It  must  be  specially  mentioned  that  Zouche  was  the  first 
who  used  the  term,  Jus  inter  Gentes,  for  that  new  branch 
of  law.  Grotius  knew  very  well,  and  says,  that  the  Law 
of  Nations  is  a  law  between  the  States,  but  he  called  it 
Jus  Gentium,  and  it  is  due  to  his  influence  that  until 

*  See  Rivier  in  HoUzendorff,  i.  p.  latton,  New  Ser.  ix.  (1908),  pp. 
412.     The  last  English  translation  is        281-304. 

that  of  1854  by  William  Whevell.  '  Newly  edited  in  Scott's  Clansici* 

of   Inici-nntioiuil    Laic,  by   Holland, 

*  See  Phillipson  in  the  Journal  of  together  with  an  English  trans- 
the   Society    of   Comparative    Legis-       lation  by  Brierly  (1911). 
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Bentham  nobody   called  the  Law   of  Nations  Inter- 
national  Law. 

The  distinction  between  the  natural  Law  of  Nations, 
chiefly  treated  by  Grotius,  and  the  customary  or  volun- 
tary Law  of  Nations,  chiefly  treated  by  Zouche,^  gave 
rise  in  the  seventeenth  and  eighteenth  centuries  to 
three  different  schools  ^  of  writers  on  the  Law  of  Nations 
— namely,  the  '  Naturahsts,'  the  *  Positivists/  and  the 
*  Grotians/ 
The  Natu-  §  55.  '  Naturahsts,'  or '  Deniers  of  the  Law  of  Nations,' 
is  the  appellation  of  those  writers  who  deny  that  there 
is  any  positive  Law  of  Nations  whatever  as  the  out- 
come of  custom  or  treaties,  and  who  maintain  that  all 
Law  of  Nations  is  only  a  part  of  the  Law  of  Nature. 
The  leader  of  the  Naturahsts  is  Samuel  Puf endorf  ^ 
(1632-1694),  who  occupied  the  first  chair  which  was 
founded  for  the  Law  of  Nature  and  Nations  at  a  uni- 
versity— namely,  that  at  Heidelberg.  Among  the  many 
books  written  by  Pufendorf,  three  are  of  importance 
for  the  science  of  International  Law  :  (1)  Elementa 
JurisfTudentiae  universalis,  1666  ;  (2)  De  Jure  Naturae 
et  Gentium,  1672  ;  (3)  De  Officio  Hominis  et  Civis  juxta 
Legem  naturalem,  1673.  Starting  from  the  assertion  of 
Hobbes,  De  Give,  xiv.  4,  that  natural  law  is  to  be 
divided  into  natural  law  of  individuals  and  of  States, 
and  that  the  latter  is  the  Law  of  Nations,  Pufendorf  * 
adds  that  outside  this  natural   Law  of    Nations  no 

^  It    should    be    mentioned    that  ment  of  maritime  International  Law. 

already     before     Zouche,      another  See    Wynne,    Life    of   Sir    Leoline 

Englishman,    John    Selden,    in    his  Jenkins,  2  vols.  (1740). 

De  Jure  naturali  et  Gentium  aecun-  ^  These   three   schools  of   writers 

dwm  Disciplinam  Ehraeorum  (1640),  must   not   be   confounded  with   the 

recognised    the    importance   of    the  division  of  the  present  international 

positive  Law  of  Nations.     The  sue-  jurists  into  the  diplomatic  and  legal 

cessor  of  Zouche  as  a  Judge  of  the  schools  ;  see  above,  §  51,  No.  6. 

Admiralty  Court,  Sir  Leoline  Jenkins  ^  See  Phillipson  in  the  Journal  of 

(1625-1684)  ought   also   to  be  men-  the  Society  of  Comparative  Legisla- 

tioned.      His     opinions    concerning  tion.  New  Ser.  xii.  (1912),  pp.  233- 

questions   of   maritime  law,   and  in  265. 

particular  prize    law,    were   of    the  *  De  Jure  Naturae  'fit  Gentium,  ii. 

greatest  importance  for  the  develop-  c.  3,  §  22. 
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voluntary  or  positive  Law  of  Nations  exists  which  has 
the  force  of  real  law  {qual  quidein  leg  is  proprie  dictae  vim 
liabeat,  quae  gentes  tamquam  a  siiperiore  profecta  stringed). 

The  most  celebrated  follower  of  Pufendorf  is  the 
German  philosopher  Christian  Thomasius  (1655-1728), 
who  published  in  1688  his  histitvtiones  Jurisprudentiae, 
and  in  1705  his  Fundamenta  Juris  Naturae  et  Gentium. 
Of  English  Naturahsts  may  be  mentioned  Francis 
Hutcheson  {Sijstem  of  Moral  Philosophy,  1755),  and 
Thomas  Rutherford  {Institutes  of  Natural  Law  ;  being 
the  Substance  of  a  Course  of  Lectures  on  Grotius,  read 
in  St.  John's  College,  Cambridge,  2  vols.  1754-1756). 
Jean  Barbeyrac  (1674-1744),  the  learned  French  trans- 
lator and  commentator  on  the  works  of  Grotius,  Pufen- 
dorf, and  others,  and,  f  ui'ther,  Jean  Jacques  Burlamaqui 
(1694-1748),  a  native  of  Geneva,  who  wrote  Principes 
du  Droit  de  la  Nature  et  des  Gens,  ought  hkewise  to  be 
mentioned. 

§  56.  The  *  Positivists  '  are  the  antipodes  of  the  The  Posi- 
Naturahsts.  They  include  all  those  writers  who,  in^^"'^^^' 
contradistinction  to  Hobbes  and  Pufendorf,  not  only 
defend  the  existence  of  a  positive  Law  of  Nations  as 
the  outcome  of  custom  or  international  treaties,  but 
consider  it  more  important  than  the  natm'al  Law  of 
Nations,  the  very  existence  of  which  some  of  the  Posi- 
tivists deny,  thus  going  beyond  Zouche.  The  positive 
writers  had  not  much  influence  in  the  seventeenth 
century,  during  which  the  Naturahsts  and  the  Grotians 
carried  the  day,  but  their  time  came  in  the  eighteenth 
century. 

Of  seventeenth-century  writers,  the  Germans  Rachel 
and  Textor  must  be  mentioned.  Rachel  pubhshed  in 
1676  his  two  dissertations,  De  Jure  Naturae  et  Gentium} 
in  which  he  defines  the  Law  of  Nations  as  the  law  to 

^  Newly  edited  in  Scott's  Classics  together  vrith  an  English  transla- 
6/  International   Law,  by  von  Bar,        tion  by  Bate  (1916). 
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which  a  plurahty  of  free  States  are  subjected,  and  which 
comes  into  existence  through  tacit  or  express  consent 
of  these  States  [Dissertatio  altera,  §  xvi.,  Jus  igitur 
gentium  est  jus  flurium  liherarum  gentium  facto  sive 
placito  expression  aut  tacite  initum,  quo  utilitatis  gratia 
sihi  invicem  ohligantur).  Textor  pubhshed  in  1680  his 
Synopsis  Juris  Gentium.^  According  to  him,  the  Law  of 
Nations  is  founded  on  custom  and  express  agreements. 

In  the  eighteenth  century  the  leading  Positivists, 
Bynkershoek,  Moser,  and  Martens,  gained  an  enormous 
influence. 

Cornehus  van  Bynkershoek  ^  (1673-1743),  a  celebrated 
Dutch  jurist,  never  wrote  a  treatise  on  the  Law  of 
Nations,  but  gained  fame  through  three  books  deal- 
ing with  different  parts  of  this  law.  He  published  in 
1702  De  Dominio  Maris,  in  1721  De  Foro  Legatorum, 
in  1737  Quaestionum  Juris  puhlici,  lihri  ii.  According 
to  Bynkershoek  the  basis  of  the  Law  of  Nations  is  the 
common  consent  of  the  nations  which  finds  its  expres- 
sion either  in  international  custom  or  in  international 
treaties. 

Johann  Jakob  Moser  (1701-1785),  a  German  Pro- 
fessor of  Law,  published  many  books  concerning  the 
Law  of  Nations,  of  which  three  must  be  mentioned  : 
(1)  Grundsdtze  des  jetzt  iiblichen  Volkerrechts  in  Friedens- 
zeiten,  1750 ;  (2)  Grundsdtze  des  jetzt  iiblichen  Volker- 
rechts in  Kriegszeiten,  1752 ;  (3)  Versuch  des  neuesten 
europdischen  Volkerrechts  in  Friedens-  und  Kriegszeiten, 
1777-1780.  Moser's  books  are  magazines  of  an  enormous 
number  of  facts  which  are  of  the  greatest  value  for  the 
positive  Law  of  Nations.  Moser  never  fights  against 
the  Naturahsts,  but  he  is  totally  indifierent  towards  the 
natural  Law  of  Nations,  since  to  him  the  Law  of  Nations 

^  Newly  edited  in  Scott's  Classics  ^  See  Phillipson  in  the  Journal  of 

of  International   Law,    by  von  Bar,  the  Society  of  Comparative  Legisla- 

together    with    an    English   transla-  tion.   New  Ser.    ix.    (1908),   pp.   27- 

tion  by  Bate  (1916).  49. 
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is  positive  law  only,  and  based  on  international  custom 
and  treaties. 

Georg  Friedrich  von  Martens  (1756-1821),  Professor 
of  Law  in  the  University  of  Gottingen,  also  published 
many  books  concerning  the  Law  of  Nations.  The  most 
important  is  his  Precis  du  Droit  des  Gens  modeme  de 
VEurope,  pubhshed  in  1789,  of  which  Wilham  Cobbett 
pubhshed  in  1795  at  Philadelphia  an  English  transla- 
tion, and  of  which  as  late  as  1864  appeared  a  new  edition 
at  Paris  with  notes  by  Charles  Verge.  Mai-tens  began 
the  celebrated  collection  of  treaties  which  goes  under 
the  title.  Martens,  Recueil  de  Traites,  and  is  continued 
to  our  days.^  The  influence  of  Martens  was  great,  and 
even  at  the  present  time  is  considerable.  He  is  not  an 
exclusive  Positivist,  since  he  does  not  deny  the  exist- 
ence of  natm*al  Law  of  Nations,  and  since  he  sometimes 
refers  to  the  latter  in  case  he  finds  a  gap  in  the  positive 
Law  of  Nations.  But  his  interest  is  in  the  positive 
Law  of  Nations,  which  he  builds  up  historically  on  inter- 
national custom  and  treaties. 

§  57.  The  *  Grotians  '  stand  midway  between  the  The 
Naturahsts  and  the  Positivists.  They  keep  up  the  dis- 
tinction of  Grotius  between  the  natm-al  and  the  volun- 
tary Law  of  Nations,  but,  in  contradistinction  to  Grotius, 
they  consider  the  positive  or  voluntary  of  equal  import- 
ance to  the  natural,  and  they  devote,  therefore,  their 
interest  to  both  ahke.  Grotius'  influence  was  so 
enormous  that  the  majority  of  the  authors  of  the  seven- 
teenth and  eighteenth  centuries  were  Grotians,  but 
only  two  of  them  have  acquired  a  European  reputation 
— namely,  Wolff  and  Vattel. 

Christian  Wolfi  (1679-1754),  a  German  philosopher 
who  was  first  Professor  of  Mathematics  and  Philosophy 

'  Georg  Friedrich  von  Martens  is  author  of  the  Causet  cdeWa  du  Droit 
not  to  be  confounded  with  his  des  Gena  and  of  the  Guide  diploma- 
nephew    Charles    de    Martens,    the       tique. 
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in  the  Universities  of  Halle  and  Marburg  and  afterwards 
returned  to  Halle  as  Professor  of  the  Law  of  Nature 
and  Nations,  was  seventy  years  of  age  when,  in  1749, 
he  pubHshed  his  Jus  Gentium  Methodo  scientifica  pertrac- 
tatum.  In  1750  followed  his  Institutiones  Juris  Naturae 
et  Gentium.  Wolff's  conception  of  the  Law  of  Nations 
is  influenced  by  his  conception  of  the  Civitas  Gentium 
maxima.  The  fact  that  there  is  a  Family  of  Nations  in 
existence  is  strained  by  Wolff  into  the  doctrine  that 
the  totahty  of  the  States  form  a  world-State  above 
the  component  member-States,  the  so-called  Civitas 
Gentium  maxima.  He  distinguishes  four  different  kinds 
of  Law  of  Nations — namely,  the  natural,  the  voluntary, 
the  customary,  and  that  which  is  expressly  created  by 
treaties.  The  latter  two  kinds  are  alterable,  and  have 
force  only  between  those  single  States  between  which 
custom  and  treaties  have  created  them.  But  the 
natural  and  the  voluntary  Law  of  Nations  are  both  eternal, 
unchangeable,  and  universally  binding  upon  all  the  States. 
In  contradistinction  to  Grotius,  who  calls  the  customary 
Law  of  Nations  '  voluntary,'  Wolff  names  '  voluntary ' 
those  rules  of  the  Law  of  Nations  which  are,  according 
to  his  opinion,  tacitly  imposed  by  the  Civitas  Gentium 
maxima,  the  world-State,  upon  the  member-States. 

Emerich  de  Vattel  ^  (1714-1767),  a  Swiss  from  Neu- 
chatel,  who  entered  into  the  service  of  Saxony  and 
became  her  Minister  at  Berne,  did  not  in  the  main  intend 
any  original  work,  but  undertook  the  task  of  introducing 
Wolff's  teachings  concerning  the  Law  of  Nations  into 
the  courts  of  Europe  and  to  the  diplomatists.  He 
pubhshed  in  1758  his  work,  Le  Droit  des  Gens,  ou  Princifes 
de  la  Loi  naturelle  appliques  a  la  Conduite  et  aux  Affaires 
des  Nations  et  des  Souverains.^    But  it  must  be  specially 

*  See  Montmorency  in  the  Journal  ^  Newly  edited  in  Scott's  Classics 

of  the  Society  of  Comparative  Legis-  of  International  Law,  by  Lapradelle, 

lation.   New  Ser.   x.   (1909),  pp.   17-  together  with  an  English  translation 

39.  by  Fenwick  (1916). 
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mentioned  that  Vattol  expressly  rejects  Wolff's  con- 
ception of  the  Civitas  Gentium  maxima  in  the  preface  to 
his  book.  Numerous  editions  of  Vattel's  book  have 
appeared,  and  as  late  us  1863  Pradier-Fodere  re-edited 
it  at  Paris.  An  English  translation  by  Chitty  appeared 
in  1834,  and  went  through  several  editions.  His  influ- 
ence was  very  great,  and  in  diplomatic  circles  hLs  book 
still  enjoys  an  unshaken  authority. 

§  58.  Some  details  concerning  the  three  schools  of  Treatises 
the  Naturahsts,  Positivists,  and  Grotians  were  neces-  Nine" 
sary,  because  these  schools  are  still  in  existence.     1  do  ^*'^"p* 

•^  '  ,  _  _  and  1  wen- 

not,  however,  intend  to  give  a  list  of  writers  on  special  tieth  Ceu- 
subjects,  and  the  following  list  of  treatises  comprises 
the  more  important  ones  only. 


(1)  British  Treatises 

William  Oke  Manning  :   Commentaries  on  the  Law  of  Nations, 

1839  ;  new  ed.  by  Sheldon  Amos,  1875. 
Archer  Poison  :    Principles  of  the  Law  of  Nations,  1848  ;    2nd 

ed.  1853. 
Richard    Wildman :    Institutes   of   International   Law,   2   vols. 

1849-1850. 
Sir  Robert  Phillimore  :   Commentaries  upon  International  Law, 

4  vols.  1854-1861  ;  3rd  ed.  1879-1889. 
Sir  Travers  Twiss  :  The  Law  of  Nations,  etc.,  2  vols.  1861-1863  ; 

2nd  ed.,  vol.  i.  (Peace)  1884,  vol.  ii.  (War)  1875;    French 

translation,  1887-1889. 
Sheldon  Amos  :  Lectures  on  International  Law,  1874. 
Sir  Edward  Shepherd  Creasy  :    First  Platform  of  International 

Law,  1876. 
William  Edtvard  Hall :  A  Treatise  on  International  Law,  1880  ; 

7th  ed.  1917  (by  Pearce  Higgins). 
Sir  Henry  Sumner  Maine  :    International  Law,  1883  ;   2nd  ed. 

1894  (Whewell  lectures,  not  a  treatise). 

James  Lorimer  :   The  Institutes  of  the  Law  of  Nations,  2  vols. 

1883-1884  ;   French  translation  by  Nys,  1885. 
Leone  Levi :  International  Law,  1887. 
Thomas  Joseph  Lawrence  :  The  Principles  of  International  Law, 

1895  ;  4th  ed.  1910. 


110  DEVELOPMENT   OF  THE   LAW   OF   NATIONS 

Thomas  Alfred  Walker  :  A  Manual  of  Public  International  Law, 
1895. 

Sir  Sherston  Baker  :  First  Steps  in  International  Law,  1899. 

F.  E.  Smith  :  International  Law,  1900  ;  5th  ed.  1918  (by  Cole- 
man Phillipson). 

John  Westhke  :  International  Law,  vol.  i.  (Peace)  1904,  vol.  ii. 
(War)  1907  ;  2nd  ed.,  vol.  i.  1910,  vol.  ii.  1913. 

L.  Oppenheim  :  International  Law,  vol.  i.  (Peace)  1905,  vol.  ii. 
(War),  1906  ;  2nd  ed.,  vols.  i.  and  ii.  1912. 

(2)  North  American  Treatises 

James  Kent :  Commentary  on  International  Law,  1826  ;  English 

edition  by  Abdy,  1878. 
Henry  Wheaton  :    Elements  of  Litemational  Law,  1836  ;    8th 

American  ed.  by  Dana,  1866  ;    3rd  Enghsh  ed.  by  Boyd, 

1889  ;  4th  Enghsh  ed.  by  Atlay,  1904  ;   5th  EngHsh  ed.  by 

Coleman  PhiUipson,  1916. 
Theodore  D.  Woolsey  :  Introduction  to  the  Study  of  International 

Law,  1860  ;  6th  ed.  by  Th.  S.  Woolsey,  1891. 
Henry  W.  Halleck  :  International  Law,  2  vols.  1861  ;  4th  English 

ed.  by  Sir  Sherston  Baker,  1908. 
Francis  Wharton  :    A  Digest  of  the  International  Law  of  the 

United  States,  3  vols.  1886. 
John  N.  Pomeroy :  Lectures  on  International  Law  in  Time  of 

Peace,  1886. 
George  B.  Davis  :    The  Elements  of  International  Law,  1887  ; 

4th  ed.  by  Sherman,  1916. 
Hannis  Taylor  :  A  Treatise  on  International  Public  Law,  1901. 
George  Grafton  Wilson  and  George  Fox  Tucker  :    International 

Law,  1901  ;  5th  ed.  1910. 
Edwin  Maxey  :  International  Law,  with  illustrative  cases,  1906. 
John  Bassett  Moore  :  A  Digest  of  International  Law,  8  vols.  1906. 
George  Grafton  Wilson  :   Handbook  of  International  Law,  1910. 
Charles  H.  Stockton  (Admiral)  :  A  Manual  of  International  Law, 

1911  ;  also  Outlines  of  International  Law,  1914. 
Amos  S.  Hershey  :  The  Essentials  of  International  Law,  1912. 

(3)  French  Treatises 

Funck-Brentano  et  Albert  Sorel :  Precis  du  Droit  des  Gens,  1877  ; 

2nd  ed.  1894. 
P.  Pradier-Fodere  :  Traite  de  Droit  international  pubUc,  8  vols. 

1885-1906. 
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Alfred  ChrHien  :  Principes  de  Droit  international  public,  1893. 
Henri/  Bonfils  :    Manuel  de  Droit   international   public,   1894; 

7th  ed.  by  Fauchille,  1914. 
Georges  Bry  :  Precis  616mentaire  de  Droit  international  public  ; 

6th  ed.  1910. 
FraiUz  Desixujnd  :   Cours  de  Droit  international  public,  1894  ; 

4th  ed.  by  De  Boeck,  1910. 
Robert  PitJiliivre  :  Precis  de  Droit  international  public,  2  vols. 

1883-1895. 
A.  Mirignhac  :    Traitc  de  Droit    public  international,   Part  i. 

1905  ;   Part  u.  1907  ;   Part,  in.,  vol.  i.  1912. 


(4)  German  Treatises 

Theodor  Schmalz  :   Europaisches  Volkerrecht,  1817. 

Julivs  Schmelzing  :  Systematischer  Grundni.ss  des  praktischen 
europaischen  Volkerrechts,  3  vols.  1818-1820.  Also  Lehr- 
buch  des  europaischen  Volkerrechts,  1821. 

Johann  Ludwig  Kliiber  :  Droit  des  Gens  modeme,  1819  ;  German 
ed,  under  the  title  of  Europaisches  Volkerrecht  in  1821  ;  last 
German  ed.  by  Morstadt  in  1851,  and  last  French  ed.  by 
Ott  in  1874. 

Karl  Heinrich  Ludwig  Poelitz  :  Practisches  (europaisches),  Vol- 
kerrecht, 1823  ;  2nd  ed.  1828. 

Friedrich  Saalfeld  :  Handbuch  des  positiven  Volkerrechts,  1833. 

Atigust  Wilhelm  Hefflcr  :  Das  europaische  Volkerrecht  der  Gegen- 
wart,  1844  ;  8th  ed.  by  Geflfcken,  1888  ;  French  transla- 
tions by  Bergson  in  1851  and  Getfcken  in  1883. 

Heinrich  Bernhard  Ojypenheim  :  System  des  Volkerrechts,  1845  ; 
2nd  ed.  1866. 

Johann  Caspar  Bluntschli :  Das  modeme  Volkerrecht  der  civili- 
sirten  Staaten  als  Rechtsbuch  dargestellt,  1868  ;  3rd  ed. 
1878  ;   French  translation  by  Lardy,  5th  ed.  1895. 

Adolph  Hartmann  :  Institutionen  des  praktischen  Volkerrechts 
in  Friedenszeiten,  1874  ;   2nd  ed.  1878. 

Franz  von  Holtzendorjj :  Handbuch  des  Volkerrechts,  4  vols. 
1885-1889.  Holtzendorff  is  the  editor  and  a  contributor, 
but  there  are  many  other  contributors. 

August  von  Bulmerincq  :  Das  \'61kerrecht,  1887  ;  2nd  ed.  1889. 

Karl  Gareis  :  Institutionen  des  Volkerrechts, I  1888  ;*'  2nd  ed. 
1901. 

E.  Ullmann  :  Volkerrecht,  1898  ;  2nd  ed.  1908. 

Franz  von  Liszt  :  Das  Volkerrecht,  1898  ;   10th  ed.  1915. 
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(5)  Italian  Treatises 

Ludovico  Casanova  :  Lezioni  del  Diritto  internazionale,  published 

after  the  death  of  the  author  by  Cabella,  1853  ;    3rd  ed., 

2  vols.,  by  Brusa,  1876. 
Pasqiiale   Fiore  :   Trattato  di   Diritto  internazionale  pubblico, 

1865  ;    4th  ed.  in  3  vols.  1904  ;    French  translation  of  the 

2nd  ed.  by  Antoine,  1885. 
Giuseppe  Carnazza-Amari  :  Trattato  sul  Diritto  internazionale 

di  Pace,  2  vols.  1867-1875  ;    French  translation  by  Mon- 

tanari-Revest,  1880-1882.     Also  Elementi  di  Diritto  inter- 
nazionale, 2  vols.  1866-1874. 
Antonio  del  Bon  :  Instituzioni  del  Diritto  pubblico  internazionale, 

1868. 
G-iuseppe  Sandona  :  Trattato  di  Diritto  internazionale  moderno, 

2  vols.  1870. 
Gian  Battista  Fertile  :  Elementi  di  Diritto  internazionale  moderno, 

2  vols.  1877. 
Augtesto  Fierantoni :    Trattato  di  Diritto  iiiternazionale,  vol.  i. 

1881.     (No  further  volume  has  appeared.) 
Giovanni  Lomonaco  :  Trattato  di  Diritto  internazionale  pubblico, 

1905. 
Giulio  Diena  :  Principi  di  Diritto  internazionale,  Parte  Prima, 

Diritto  internazionale  pubblico,  1908  ;  2nd  ed.  1914, 
G.  Cavarretta  :  Diritto  interstatuale,  vol.  i.  1914. 


(6)  Spanish  and  South  American  Treatises 

Andres  Bello  :  Principios  de  Derecho  de  Gentes  (internacional), 

1832  ;  last  ed.  in  2  vols,  by  Silva,  1883  (ChiUan). 
Jose  Maria  de  Fando  :    Elementos  del  Derecho  internacional, 

published  after  the  death  of  the  author,  1843-1844  ;    2nd 

ed.  1852  (Peruvian). 
Antonio  Riquelme  :  Elementos  de  Derecho  publico  internacional, 

etc.  ;  2  vols.  1849. 
Carlos   Calvo  :     Le   Droit  international,   etc.    (first   edition  in 

Spanish,  following  editions  in  Fi'ench),  1868  ;    5th  ed.  in 

6  vols.  1896  (Argentinian). 
M.M.Madiedo:  Tratado  deDerecho  de  Gentes,  1874  (Colombian). 
Amancio  Alcorta  :  Curso  de  Derecho  internacional  pubHco,  vol.  i. 

1887  ;  French  translation  by  Lehr,  1887  (Argentinian). 
Marquis  de  Olivart :  Tratado  y  Notas  de  Derecho  internacional 
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publico,  2  vols.  1887  ;  4th  ed.  in  4  voIh.  1903-1904  ;  5th  ed. 

(abridged),  1  vol.  1906. 
Jo^c  Auijusto  Morcira  dc  Almeida  :    Elementos  dc  Diroito  intor- 

mu.'ional  ])ubIico,  1802. 
Luis  (I'cstoso  y  Acosla  :  CurbO  de  Derecho  internacional  publico, 

1894;  2nded.  1898. 
//.  FcUner  :  Manual  de  Derecho  internacional,  2  vols.  1894. 
Miguel  Cruchaga  :    Nociones  de  Derecho  internacional,   1899  ; 

2nd  ed.  1902. 
Manuel  Torres  Campos  :    Elementos  de  Derecho  internacional 

publico  ;   3ixl  ed.  1912. 
Clovis  BeviUiqua  :    Direito  publico  internacional,  2  vols.   1911 

(BraziUan). 
S.  Planas  Suarcz  :    Tratado  de  Derecho  internacional  publico, 

2  vols.  1916  (Venezuelan,  although  pubhshed  in  Madrid). 

(7)  Treatises  of  Authors  of  other  Nationalities 

Frederick  Kristian  Bornemann  :  Forelaesninger  over  den  positive 
Folkeret,  1866  (Danish). 

Friedrich  von  Martens  :  Volkerrecht,  2  vols.  1883-1886  ;  a 
German  translation  by  Bergbohm  of  the  Russian  original. 
A  French  translation  by  Leo  in  3  vols,  appeared  1883- 
1887.  The  Russian  original  went  through  its  5th  ed.  in 
1905. 

Jan  Helenus  Ferguson  :  Manual  of  International  Law,  etc.,  2  vols. 
1884.  The  author  is  Dutch,  but  the  work  is  written  in 
EngUsh, 

Alphonse  Rivier  :  Lehrbuch  des  Volkerrechts,  1894  ;  2nd  ed. 
1899,  and  the  larger  work  in  two  vols,  under  the  title  : 
Principes  du  Droit  des  Gens,  1896.  The  author  of  these 
two  excellent  books  was  a  French  Swiss,  who  taught  Inter- 
national Law  at  the  University  of  Brussels. 

H.  Matzen  :  Forelaesninger  over  den  positive  Folkeret,  19(X) 
(Danish). 

Ernest  Nys  :  Le  Droit  international,  3  vols.  1904-1906  ;  new 
edition  1912.  The  author  of  this  exhaustive  treatise  is  a 
Belgian  jurist  whose  researches  in  the  liistory  of  the  science 
of  the  Law  of  Nations  have  gained  him  a  far-reaching  reputa- 
tion.^ 

'  The  first  volume  of  Nys  contains  as  well  as  monofiiMphB,  anil  I  have 

in  its  pp.  2*24-351  an  exhaustive  enu-  much     pleasure     in     referring     my 

meratiun  of  all  the  more  important  re.ulers  to  thii  h-nrne  1  w.nk. 
works  on  International  Law,  treatises 

VOL.    I.  H 
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J.  De  Louter  :  Het  Stellig  Volkenrecht,  2  vols.  1910. 

M.  Papoviliev  :  Mejdoiiderjeavuo  Pravo  (Law  of  Nations),  vol.  i. 
1914.  The  author  of  this  first  Bulgarian  treatise  on  Inter- 
national Law  is  professor  in  the  University  of  Sofia. 

The  §  59.  The  science  of  the  Law  of  Nations,  as  left  by 

the^Law"  the  French  Revohition,  developed  progressively  during 
of  Nations  i^j^g  nineteenth  century  under  the  influence  of  three 

m  the  1         r»  r 

Nine-  factors.  The  first  factor  was  the  endeavour,  on  the 
andTwen-  wholc  siucerc,  of  the  Powers  after  the  Congress  of  Vienna 
tieth  Cen-  ^^  subuiit  to  the  rulcs  of  the  Law  of  Nations.     The 

tunes  .  .  1  •   1 

as  repre-  sccoud  factor  was  the  many  law-making  treaties  which 
Treatises,  arose  duriiig  this  century.  And  the  last,  but  not  indeed 
the  least  factor,  was  the  downfall  of  the  theory  of  the 
Law  of  Nature,  which  after  many  hundreds  of  years 
was  at  last  shaken  off  during  the  second  half  of  this 
century. 

When  the  nineteenth  century  opens,  the  three  schools 
of  the  Naturalists,  the  Positivists,  and  the  Grotians  are 
still  in  the  field,  but  Positivism  ^  gains  slowly  and 
gradually  the  upper  hand,  until  at  the  end  it  may  be 
said  to  be  victorious,  without,  however,  being  omni- 
potent. The  most  important  writer  ^  up  to  1836  is 
Kliiber,  who  may  be  called  a  Positivist  in  the  same 
sense  as  Martens,  for  he  also  applies  the  natural  Law 
of  Nations  to  fill  up  the  gaps  of  the  positive.  Wheaton 
appears  in  1836  with  his  Elements,  and,  although  an 
American,  at  once  attracts  the  attention  of  the  whole 
of  Europe.  He  may  be  called  a  Grotian.  And  the 
same  may  be  maintained  of  Manning,  whose  treatise 
appeared  in  1839,  and  is  the  first  that  attempts  a  survey 
of  British  practice  regarding  sea  warfare  based  on  the 

^  Austin  and  his  followers  who  *  I  do  not  intend  to  discuss  the 
hold  that  the  rules  of  International  merits  of  writers  on  special  sub- 
Law  are  rules  of  '  positive  morality '  jects,  and  I  mention  only  the  authors 
must  be  considered  Positivists,  al-  of  the  most  important  treatises 
though  they  do  nou  agree  to  Inter-  which  are  written  in,  or  translated 
national  Law  being  real  law.  into,  Engliah,  French,  or  German. 
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judgments  of  Sir  William  Scott  (Lord  Stowell).     Heffter, 
whose  book  appeared  in  1844,  is  certainly  a  Positivist, 
altliough  he  does  not  absolutely  deny  the  Law  of  Nature. 
In  exact  application  of  the  juristic  method,  Heffter's 
book  excels  all  former  ones,  and  all  the  following  authors 
are  in  a  sense  standing  on  his  shoulders.     In  Philhmore, 
Great  Britain  sends  in  1854  a  powerful  author  into  the 
arena,  who  may,  on  the  whole,  be  called  a  Positivist  of 
the  same  kind  as  Martens  and  Kliiber.     Generations  to 
come  will  consult  Philhmore *s  volumes  on  accomit  of 
the  vast  amount  of  material  they  contain  and  the  sound 
judgment  they  exhibit.     And  the  same  is  vahd  wath 
regard  to  Sir  Travers  Twiss,  whose  first  volume  appeared 
in  1861.     Halleck's  work,  which  appeared  in  the  same 
year,  is  of  special  importance  as  regards  war,  because 
the  author,  who  was  a  general  in  the  service  of  the 
United  States,  gave  to  this  part  his  special  attention. 
The  next  prominent  author,   the  Itahan  Fiore,   who 
pubhshed  his  system  in  1865  and  may  be  called  a  Grotian, 
is  certainly  the  most  prominent  Italian  author,  and  the 
latest  edition  of  his  work  will  for  a  long  time  to  come  be 
consulted.     Bluntschh,    the    celebrated    Swnss-German 
author,  published  his  book  in  1868  ;    it  must,  in  spite 
of  the  world-Avide  fame  of  its  author,  be  consulted  with 
caution,  because  it  contains  many  rules  which  are  not 
yet  recognised  rules  of  the  Law  of  Nations.     Calvo's 
work,  which  first  appeared  in  1868,  contains  an  invalu- 
able store  of  facts  and  opinions,  but  its  jm*istic  basis 
is  not  very  exact. 

From  the  seventies  of  the  nineteenth  century  the 
influence  of  the  downfall  of  the  theory  of  the  Law  of 
Nature  becomes  visible  in  the  treatises  on  the  Law  of 
Nations,  and  therefore  real  *  positivistic  '  treatises  make 
their  appearance.  For  the  Positivism  of  Zouche, 
Bynkershoek,  Martens,  Kliiber,  Heffter,  Philhmore,  and 
Twiss  was  no  real  Positivism,  since  these  authors  recog- 
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nised  a  natural  Law  of  Nations,  although  they  did  not 
make  much  use  of  it.  Real  Positivism  must  entirely 
avoid  a  natural  Law  of  Nations,  We  know  nowadays 
that  a  Law  of  Nature  does  not  exist.  Just  as  the  so- 
called  natm'al  philosophy  had  to  give  way  to  real 
natural  science,  so  the  Law  of  Nature  had  to  give  way 
to  jurisprudence,  or  the  philosophy  of  the  positive  law. 
Only  a  positive  ^  Law  of  Nations  can  be  a  branch  of  the 
science  of  law. 

The  first  real  positive  treatise  known  to  me  is  Hart- 
mann's  Institutionen  des  praktischen  V olkerrechts  in 
Friedenszeiten,  which  appeared  in  1874,  but  is  hardly 
known  outside  Germany.  In  1880  Hall's  treatise 
appeared,  and  at  once  won  the  attention  of  the  whole 
world  ;  it  is  one  of  the  best  books  on  the  Law  of  Nations 
that  have  ever  been  written.  Lorimer,  whose  two 
volumes  appeared  in  1883  and  1884,  is  a  Naturalist 
pure  and  simple,  but  his  work  is  nevertheless  of  value. 
The  Russian  Martens,  whose  two  volumes  appeared  in 
German  and  French  translations  in  1883-1887,  and  at 
once  put  their  author  in  the  forefront  of  the  authorities, 
certainly  intends  to  be  a  real  Positivist,  but  traces  of 
natural  law  are  nevertheless  now  and  then  to  be  found 
in  his  book.  A  work  of  a  special  kind  is  that  of  Holt- 
zendorff,  the  first  volume  of  which  appeared  in  1885. 
Holtzendorff  himself  is  the  editor  and  at  the  same  time 
a  contributor  to  the  work,  but  there  are  many  other 
contributors,  each  of  them  dealing  exhaustively  with  a 
different  part  of  the  Law  of  Nations.  The  copious 
work  of  Pradier-Fodere,  which  also  began  to  appear  in 

1885,  is  far  from  being  positive,  although  it  has  its 
merits.     Wharton's  three  volumes,  which  appeared  in 

1886,  are  not  a  treatise,  but  contain  the  international 
practice   of   the    United    States.     Bulmerincq's    book, 

^  On  the  task  and  method  of  the       the  positive  standpoint,  see  Oppen- 
science  of   International   Law  from       heiiB  in  ^./.,  ii.  (1908),  pp.  313-356. 
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which  appeared  in  1887,  gives  a  good  survey  of  Inter- 
national Law  from  the  positive  point  of  view.  In  1894 
three  French  jurists,  Bonfils,  Despagnet,  and  Piedeh^vre, 
step  into  the  arena  ;  their  treatises  are  comprehensive 
and  valuable,  but  not  absolutely  positive.  On  the 
other  hand,  the  English  authors,  Lawrence  and  Walker, 
whose  excellent  manuals  appeared  in  1895,  are  real 
Positivists.  Of  the  greatest  value  are  the  two  volumes 
of  Rivier  which  appeared  in  1896  ;  they  are  full  of 
sound  judgment,  and  will  influence  the  theory  and  prac- 
tice of  International  Law  for  a  long  time  to  come. 
Liszt's  short  manual,  which  in  its  first  edition  made  its 
appearance  in  1898,  is  positive  throughout,  well  written, 
and  suggestive.  Ullmami's  work,  which  hkew^ise  ap- 
peared in  its  first  edition  in  1898,  is  an  excellent  and 
comprehensive  treatise  which  thoroughly  discusses  all 
the  more  important  problems  and  points  from  the 
positive  standpoint.  Hannis  Taylor's  comprehensive 
treatise,  which  appeared  in  1901,  is  likewise  thoroughly 
positive,  and  so  are  the  serviceable  manuals  of  Wilson 
and  Maxey.  Of  great  value  are  the  two  volumes  of 
Westlake,  which  appeared  in  1904  and  1907  ;  they 
represent  rather  a  collection  of  thorough  monographs 
than  a  treatise,  and  will  have  great  and  lasting  influence. 
A  work  of  particular  importance  is  the  Digest  of  John 
Bassett  Moore,  which  appeared  in  1906,  comprises  eight 
volumes,  and  contains  the  international  practice  of  the 
Linited  States  in  a  much  more  exhaustive  form  than 
the  work  of  Wharton  ;  it  is  an  invaluable  work  which 
must  be  consulted  on  every  subject.  The  same  is  vahd 
with  regard  to  the  three  volumes  of  Nys,  who  may  be 
characterised  as  a  Grotian,  and  whose  work  is  full  of 
information  on  the  historical  and  hterary  side  of  the 
problems.  Merignhac's  work,  the  first  part  of  which 
appeared  in  1905,  is  a  French  treatise  of  value,  but  it  is 
not  yet  completed.    Diena's  work,  which  first  appeared 
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in  1908,  is  an  excellent  short  Italian  manual.  Hershey's 
volume  is  thoroughly  positive,  and  is  very  valuable  on 
account  of  its  notes,  which  survey  the  hterature  grown 
up  around  many  controverted  questions  ;  it  appeared 
in  1912.  Stockton's  Outlines,  which  appeared  in  1914, 
is  a  thoroughly  positive  short  treatise. 


§  60.  COLLECTIONS  OF  TREATIES  i 
(1)  General  Collections 

Leibnitz  :  Codex  luris  Gentium  diplomaticus  (1693)  ;  Mantissa 
Codicis  luris  Gentium  diplomatici  (1700). 

Bernard  :  Recueil  des  Traites,  etc.,  4  vols.  (1700). 

Eymer  :  Foedera  etc.  inter  Reges  AngUae  et  alios  quosvis  Im- 
peratores  .  .  .  ab  Anno  1101  ad  nostra  usque  Tempora 
habita  aut  tractata,  20  vols.  1704-1718  (contains  documents 
from  1101-1654). 

Dumont :  Corps  universel  diplomatique,  etc.,  8  vols.  (1726-1731). 

Rousset :  Supplement  au  Corps  universel  diplomatique  de 
Dumont,  5  vols.  (1739). 

Schmauss  :  Corpus  luris  Gentium  academicum  (1730). 

Wenck  :  Codex  luris  Gentium  recentissimi,  3  vols.  (1781,  1786, 
1795). 

Martens  :  Recueii  de  Traites  d' Alliance,  etc.,  8  vols.  (1791-1801)  ; 
Nouveau  Recueil  de  Traites  d' Alliance,  etc.,  16  vols.  (1817- 
1842)  ;  Nouveaux  Supplemens  au  Recueil  de  Traites  et 
d'autres  Actes  remarquables,  etc.,  3  vols.  (1839-1842)  ;  Nou- 
veau Recueil  general  de  Traites,  Conventions  et  autres  Actes 
remarquables,  etc.,  20  vols.  (1843-1875)  ;  Nouveau  Recueil 
general  de  Traites  et  autres  Actes  relatifs  aux  Rapports  de 
Droit  international ;  Deuxieme  Serie,  35  vols.  (1876-1908)  ; 
Nouveau  Recueil  general  de  Traites  et  autres  Actes  relatifs 
aux  Rapports  de  Droit  international,  Troisieme  Serie,  vol. 
i.  1909,  continued  up  to  date.  Present  editor,  Heinrich 
Triepel,  professor  in  the  University  of  Berlin  in  Grermany. 
Ghillany  :  Diplomatisches  Handbuch,  3  vols.  (1855-1868). 
Martens  et  Cussy  :  Recueil  manuel,  etc.,  7  vols.  (1846-1857)  ; 
continuation  by  GefEcken,  3  vols.  (1885-1888).     ' 

^  Owing  to  the  World  War,  some  of  the  current  collections  of  treaties  are 
several  volumes  in  arrear. 
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British  and  Foreign  State  Papers  (Hertslet)  :  vol.  i.  1841,  con- 
tinued 11])  to  date,  one  volume  yearly. 

Das  Staatsarchiv  :  Sannnlung  dcr  otticiellen  Actenstiicke  zur 
Geschichte  der  Gegenwart,  vol.  i.  1861,  continued  up  to 
date,  one  volume  yearly. 

Archives  diplomatiques  :  Recueil  mensuel  de  Diplomatie, 
d'histoire  et  de  Droit  international,  First  and  Second  Series, 
1861-1900,  Thiixi  Series  from  1901  continued  up  to  date 
(4  vols,  yearly). 

Recueil  international  des  Traitts  du  XIX^  Siecle  :  Edited  by 
Descamps,  Renault,  and  Basdovant,  vol.  i.  1915  (more 
vols,  are  to  appear). 

Recueil  international  des  Tiait»^s  du  XXe  Siecle  :  Edited  by 
Descamps  and  Renault  since  1902. 

Strupp  :  Urkunden  zur  Greschichte  des  Volkerrechts,  2  vols.  (1911) 

Albin  :  Les  grands  Trait^s  politiques  depuis  1815  jusqu'a  nos 
Jours.     2nd  ed.  1912. 

(2)  Collections  op  English  Treaties 

Jenhinson  :  Collection  of  all  the  Treaties,  etc.,  between  Great 
Britain  and  other  Powers  from  1648  to  1783,  3  vols.  (1785). 

Clialmers  :  A  Collection  of  Maritime  Treaties  of  Great  Britain 
and  other  Powers,  2  vols.  (1790). 

Hertslet  :  Collection  of  Treaties  and  Conventions  between  Great 
Britain  and  other  Powers,  so  far  as  they  relate  to  Com- 
merce and  Navigation,  etc.  (vol.  i.  1820,  continued  to  date). 

Treaty  Series  :  vol.  i.  1892,  and  a  volume  every  year. 

(3)  Collections  of  American  Treaties 

Malloy :  Treaties,  Conventions,  Litemational  Acts,  Protocols 
and  Agreements  between  the  United  States  and  other 
Powers  from  1776  to  1909. 

Calvo  :  Recueil  historique  complet  des  Traites  de  tons  les  Etats 
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The  American  Journal  of  International  Ltiw.  It  has  aj)peared  in 
Washington  since  1907,  one  volume  yearly.  Iixiitor,  James 
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La  Vie  inteniationale.  It  has  appeared  in  Brussels  since  1912, 
two  volumes  yearly.    Editors, H.  La  Fontaine  and  Paul  Otlet. 
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THE  SUBJECTS  OF  THE  LAW  OF 
NATIONS 


CHAPTER   I 

INTERNATIONAL   PERSONS 

I 

SOVEREIGN   STATES    AS   INTERNATIONAL   PERSONS 

Vattel,  i.  §§  1  12— Hall.  ?  1— Lawrence,  §  37-43— Phillimore,  i.  §§  61-68— 
Twiss,  i.  g§  Ml— Taylor,  §  117— Walker,  §  1— WestUke.  i.  pp.  1-5, 
20-22— Wheaton,  §§  16-21— Hershey,  Nor.  87-95— UUmann,  §  19— 
Heffter,  §  15 — Holtzendorff  in  Holtzendorff,  ii.  pp.  6-11 — Bonfils,  Nos. 
160  164— Despagnet,  Nos.  69-74— Pradier-Fod^r^,  i.  Nos.  43-81— Nys, 
i.  pp.  352-382— Rivier,  i.  §  3— €alvo,  i.  §§  39-41— Fiore,  i.  Nos.  305- 
309,  and  Cod^^  Nos.  56-82 — Martens,  i.  §§  53-54 — M^rignhac,  i.  pp. 
114-232,  andii.  pp.  5,  154-221— Moore,  i.  §  3. 

§  63.  The  conception  of  International  Persons  is  Real  and 
derived  from  the  conception  of  the  Law  of  Nations.  iJ^*rna-*^ 
As  this  law  is  the  bodv  of  rules  which  the  civiHsed  ^""*' 

n  •  ^  •^^      '  ^  ■        •  •  Persons. 

States  consider  legally  binding  in  their  intercourse, 
every  State  which  belongs  to  the  civiHsed  States,  and 
is,  therefore,  a  member  of  the  Family  of  Nations,  is 
an  International  Person.  And  since  now  the  Family  of 
Nations  has  become  an  organised  community  under  the 
name  of  the  League  of  Nations  with  distinctive  inter- 
national rights  and  duties  of  its  own,  the  League  of 
Nations  is  an  International  Person  sui  generis  besides 
the  several  States.  But  apart  from  the  League  of 
Nations,  sovereign  States  exclusively  are  International 
Persons — i.e.  subjects  of  International  Law.  There  are, 
however,  as  will  be  seen,  full  and  not-full  sovereign 
States.     Full    sovereign    States    are    perfect,   not-full 
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sovereign  States  are  imperfect  International  Persons, 
for  not-full  sovereign  States  are  for  some  parts  only 
subjects  of  International  Law. 

In  contradistinction  to  sovereign  States  which  are 
real,  there  are  also  apparent,  but  not  real.  International 
Persons— such  as  Confederations  of  States,  insurgents 
recognised  as  a  belligerent  Power  in  a  civil  war,  and  the 
Holy  See.    All  these  are  not,  as  will  be  seen,^  real  sub- 
jects of   International  Law,   but  in  some  points  are 
treated   as   though   they  were   International  Persons, 
without  thereby  becoming  members  of  the  Family  of 
Nations.    Nor   do  self-governing  Dominions,  such   as 
Canada   or   Australia,    bear   the   character   of   Inter- 
national  Persons    in    consequence    of    the   fact    that 
they  are  for  some  points  treated  as  though  they  were 
sovereign  States,  for  instance,  by  being  granted  a  vote 
0.L  their  own  in   the  Universal  Postal  Union,  or  by 
being  admitted  as  members  of  the  League  of  Nations 
side  by  side  with  the  mother  country.^ 

It  must  be  specially  mentioned  that  the  character 
of  a  subject  of  the  Law  of  Nations  and  of  an  Inter- 
national Person  can  be  attributed  neither  to  monarchs, 
diplomatic  envoys,  private  individuals,  nor  churches, 
nor  to  chartered  companies,  nor  to  organised  wandering 
tribes.^  Nor  is  it  admissible  to  distinguish  *  between 
States  as  normal,  and  other  pohtical  entities,  as  for 
instance  the  Roman  Cathohc  Church,  as  artificial 
subjects  of  International  Law. 
Concep-  §  64.  A  State  proper — in  contradistinction  to  colonies 
stTtf  *^^  ^^^^   Dominions  ^ — is   in   existence  when  a   people  is 

^  See  below,  §  88  (Confederations       character  of  subjects  of  the  Law  of 

of   States),   §    106   (Holy   See),    and       Nations  ;  Lawrence  (§  42)  claims  that 

vol.  ii.  §§  59  and  76  (Insurgents).  characterfor corporations;  and  West- 

.  -r.  ^         ,    ,         oo  c\A  I   \      A  ir.\         lake,  Papers,  p.  2,  and  Fiore,  Code, 
«  But  Bee  below,  §§  94  (a)  and  (h).        ^^^^    ^^^  ^^_^^^    ^j^^.^   .^.  ^^^  ^^^^_ 

*  Most    jurists    agree    with    this  viduals.      The   matter  will   be  dis- 

opinion,    but    there    are    some   who  cussed  below  in  §§  288-290,  344,  384. 

disagree.     Thus,  for  instance,  Heffter  *  This  is  the  opinion  of  Gidel  in 

{§    48)    claims    for    monarchs    the  R.O.,  xviii.  (1911),  p.  604. 
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settled  in  a  country  under  its  own  sovereign  Govern- 
ment. The  conditions  which  must  obtain  for  the 
existence  of  a  State  are  therefore  four  : 

There  must,  first,  bo  a  people.  A  people  is  an  aggre- 
gate of  individuals  of  both  sexes  who  live  together  as 
a  community  in  spite  of  the  fact  that  they  may  belong 
to  different  races  or  creeds,  or  be  of  different  colour. 

There  must,  secondly,  be  a  eounlry  in  which  the 
people  has  settled  down.  A  wandering  people,  such  as 
the  Jews  were  whilst  in  the  desert  for  forty  years  before 
their  conquest  of  the  Holy  Land,  is  not  a  State.  But 
it  matters  not  whether  the  country  is  small  or  large  ; 
it  may  consist,  as  in  the  case  of  city  States,  of  one 
town  only. 

There  must,  thirdly,  be  a  Government — that  is,  one 
or  more  persons  who  are  the  representatives  of  the 
people,  and  rule  according  to  the  law  of  the  land.  An 
anarchistic  community  is  not  a  State. 

There  must,  fourthly  and  lastly,  be  a  sovereign 
Government.  Sovereignty  is  supreme  authority,  an 
authority  which  is  independent  of  any  other  earthly 
authority.  Sovereignty  in  the  strict  and  narrowest 
sense  of  the  term  imphes,  therefore,  independence  all 
round,  within  and  without  the  borders  of  the  countr}'. 

§  65.  A  State  in  its  normal  appearance  does  possess  Not-fuii 
independence  all  round,  and  therefore  full  sovereignty.  sufeT^" 
Yet  there  are  States  in  existence  which  certainly  do 
not  possess  full  sovereignty,  and  are  therefore  named 
not-full  sovereign  States.  All  States  which  are  under 
the  suzerainty  or  under  the  protectorate  of  another 
State,  or  are  member-States  of  a  so-called  Federal  State, 
belong  to  this  group.  All  of  them  possess  supreme 
authority  and  independence  with  regard  to  a  part  of 
the  tasks  of  a  State,  whereas  with  regard  to  another 
part  they  are  under  the  authority  of  another  Stat«. 
Hence  it  is  that  the  question  is  disputed  whether  such 
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not-full  sovereign  States  can  be  International  Persons 
and  subjects  of  the  Law  of  Nations  at  all.^ 

That  they  cannot  be  full,  perfect,  and  normal  sub- 
jects of  International  Law  there  is  no  doubt.  But  it 
is  wrong  to  maintain  that  they  can  have  no  international 
position  whatever,  and  can  never  be  members  of  the 
Family  of  Nations  at  all.  If  we  look  at  the  matter  as 
it  really  stands,  we  observe  that  they  in  fact  often 
enjoy  in  many  points  the  rights,  and  fulfil  in  other  points 
the  duties,  of  International  Persons.  They  often  send 
and  receive  diplomatic  envoys,  or  at  least  consuls.  They 
often  conclude  commercial  or  other  international  treaties. 
Their  monarchs  enjoy  the  privileges  which,  according  to 
the  Law  of  Nations,  the  Municipal  Laws  of  the  different 
States  must  grant  to  the  monarchs  of  foreign  States. 
No  other  explanation  of  these  and  similar  facts  can  be 
given  except  that  these  not-full  sovereign  States  are 
in  some  way  or  another  International  Persons  and 
subjects  of  International  Law.  Such  imperfect  Inter- 
national Personahty  is,  of  course,  an  anomaly  ;  but  the 
very  existence  of  States  without  full  sovereignty  is  an 
anomaly  in  itself.  And  history  teaches  that  States 
without  full  sovereignty  have  no  durability,  since  they 
either  gain  in  time  full  sovereignty  or  disappear  totally 
as  separate  States,  and  become  mere  provinces  of  other 
States.  So  anomalous  are  these  not-full  sovereign 
States  that  no  hard-and-fast  general  rule  can  be  laid 
down  with  regard  to  their  position  within  the  Family 
of  Nations,  since  everjrfching  depends  upon  the  special 
case.  What  may  be  said  in  general  concerning  all  the 
States  without  full  sovereignty  is  that  their  position 


*  The  question  will  be  discussed  sidered  as  International  Persons  at 

again   below,    §§   89,    91,    93,    with  all.     Westlake,  i.   p.  21,  answers  it 

regard    to    each    kind    of    not-full  affirmatively  by  stating :    '  It  is  not 

sovereign    States.      The    object    of  necessary   for   a   State   to   be   inde- 

discussion     here     is     the     question  pendent  in  order  to  be  a  State  of 

whether   such    States    can    be    con-  International  Law.' 
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within  the  Family  of  Nations,  if  any,  is  alwavs  more 
or  less  overshadowed  by  otlier  States. 

§  66.  The  distinction  between  States  full  sovereign  Diviai. 
and  not-full  sovereign  is  based  upon  the  opinion  that  Ijllyg**^  °' 
sovereignty  is  divisible,  so  that  the  powers  connected  »«>«"ty 
with  sovereignty  need  not  necessarily  be  united  in  one 
hand.  But  many  jurists  deny  the  divisibiHty.of  sove- 
reignty, and  maintain  that  a  State  is  either  sovereign  or 
not.  They  deny  that  sovereignty  is  a  characteristic  of 
every  State,  and  of  the  membership  of  the  Family  of 
Nations.  It  is  therefore  necessary  to  face  the  con- 
ception of  sovereignty  more  closely.  And  it  will  be 
seen  that  there  exists  perhaps  no  conception,  the  mean- 
ing of  which  is  more  controversial  than  that  of  sove- 
reignty. It  is  an  indisputable  fact  that  this  conception, 
from  the  moment  when  it  was  introduced  into  pohtical 
science  until  the  present  day/has  never  had  a  meaning 
which  was  universally  agi*eed  upon.^ 

§  G7.  The    term    sovereignty    was    introduced    into  Meaning 
political  science  by  Bodin  in  his  celebrated  work,  De  reigntj^  in 
la  Ri'publique,  which  appeared  in  1577.     Before  Bodin,  ^''"^  ^'^^' 
at  the  end  of  the  Middle  Ages,  the  word  souverain  ^  w^as  and 
used  in  France  for  an  authority,  political  or  other,  which  u^enth 
had  no  other  authority  above  itself.     Thus  the  highest  Centuries, 
courts  were  called  Cours  Souverames.     Bodin,  however, 
gave  quite  a  new  meaning  to  the  old  conception.     Being 
mider  the  influence  of,  and  in  favour  of,  the  poHcy  of  cen- 
trahsation  initiated  by  Louis  xi.  of  France  (1461-1483), 
the  founder  of  French  absolutism,  he  defined  sovereignty 
as  '  the  absolute  and  perpetual  power  within  a  State.' 

'  The  literature  upon  sovereignty  Merriara,   History  of  the   Theory  of 

is  extensive.     The  following  authors  Sovtreignty  tince    RouMeau   (1900); 

give  a  survey  of  the  opinions  of  Ihe  Rehiu,  Allgemeine  Staatslthre  (18910, 

diflFerent   writers:  —  Landman,    Der  ^^    10-16.       See    also    Maine,    Early 

Sout^rdnitdtfhegriff  bti   dfti  franzii-  Iiutitutiona,  pp.  342-400. 
titchen    Theorttiktm   (189G)  ;    D<x'k,  *  ^outvruin  i.s  derivetl  eitlier  from 

Dtr   SouitrdnitdtMbegriff   von  Bodin  the  \Mtin  superanus  or  from  fuprema 

bistu  Friedrich  dem  QroMtn  (1897)  ;  pottetat. 
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According  to  Bociin,  such  power  is  the  supreme  power 
within  a  State  without  any  restriction  whatever  except 
the  Conmiandments  of  God  and  the  Law  of  Nature.  No 
constitution  can  limit  sovereignty,  which  is  an  attribute 
of  the  king  in  a  monarchy,  and  of  the  people  in  a 
democracy.  A  sovereign  is  above  positive  law.  A 
contract  is  only  binding  upon  the  sovereign,  because 
the  Law  of  Nature  commands  that  a  contract  shall  be 
binding.^ 

The  conception  of  sovereignty  thus  introduced  was 
at  once  accepted  by  writers  on  politics  of  the  sixteenth 
century,  but  the  majority  of  these  writers  taught  that 
sovereignty  could  be  restricted  by  a  constitution  and 
by  positive  law.  Thus  at  once  a  somewhat  weaker 
conception  of  sovereignty  than  that  of  Bodin  made  its 
appearance.  On  the  other  hand,  in  the  seventeenth 
century,  Hobbes  went  even  beyond  Bodin,  maintaining  ^ 
that  a  sovereign  was  not  bound  by  anything,  and  had 
a  right  over  everything,  even  over  religion.  Whereas  a 
good  many  publicists  followed  Hobbes,  others,  especially 
Pufendorf,  denied,  in  contradistinction  to  Hobbes,  that 
sovereignty  involves  omnipotence.  According  to  Pufen- 
dorf, sovereignty  is  the  supreme  power  in  a  State,  but 
not  absolute  power,  and  sovereignty  may  well  be  con- 
stitutionally restricted.^  Yet  in  spite  of  all  the  differ- 
ences in  defining  sovereignty,  all  authors  of  the  sixteenth 
and  seventeenth  centuries  agree  that  sovereignty  is  in- 
divisible, and  contains  the  centralisation  of  all  power 
in  the  hands  of  the  sovereign,  whether  a  monarch  or 
the  people  itself  in  a  republic.  Yet  the  way  for  another 
conception  of  sovereignty  is  prepared  by  Locke,  whose 
Two  Treatises  on  Government  appeared  in  1689,  and 
paved  the  way  for  the  doctrine  that  the  State  itself 

^  ^ee^odvn.,DelaRipuhUque,i.c.S.  ^  See  Fuiendorf,  De  Jure  Naturae 

^  See    Hobbes,     De     Give,    c.    6,       et  Gentium,  vii.  c.  6,  §§  1-13. 
§§  12-15. 


SOVEREIGN  STATES  AS  INTERNATIONAL  PERSONS  131 

is  the  original  sovereign,  and  that  all  supreme  powers 
of  the  Government  are  derived  from  this  sovereignty 
of  the  State. 

§  6S.  In  the  eighteenth  century  matters  changed  Meaning 
again.  The  fact  that  the  several  hundred  reigning  J^^j^J^J'^ 
princes  of  the  member-States  of  the  German  Empire 'V.^'»t' 
had  in  practice,  although  not  theoretically,  become  teenth 
more  or  less  independent  since  the  WestphaUan  Peace  ®"^"''^'- 
enforced  the  necessity  upon  pubhcists  of  recognising 
a  distinction  between  an  absolute,  perfect,  full  sove- 
reignty, on  the  one  hand,  and,  on  the  other,  a  relative, 
imperfect,  not-full  or  half  sovereignty.  Absolute  and 
full  sovereignty  was  attributed  to  those  monarchs  who 
enjoyed  an  unquahfied  independence  within  and  with- 
out their  States.  Relative  and  not-full  sovereignty,  or 
half  sovereignty,  was  attributed  to  those  monarchs  who 
were,  in  various  points  of  internal  or  foreign  affairs  of 
state,  more  or  less  dependent  upon  other  monarchs. 
By  this  distinction  the  divisibihty  of  sovereignty  was 
recognised.  And  when  in  1787  the  United  States  of 
America  turned  from  a  Confederation  of  States  into  a 
Federal  State,  the  division  of  sovereignty  between  the 
sovereign  Federal  State  and  the  sovereign  member- 
States  appeared.  But  it  cannot  be  maintained  that 
divisibihty  of  sovereignty  was  universally  recognised 
in  the  eighteenth  century.  It  suffices  to  mention 
Rousseau,  whose  Contrat  Social  appeared  in  1762, 
and  defended  again  the  indivisibihty  of  sovereignty. 
Rousseau's  conception  of  sovereignty  is  essentially  that 
of  Hobbes,  since  it  contains  absolute  supreme  power, 
but  differs  in  so  far  as,  according  to  Rousseau,  sove- 
reignty belongs  to  the  people  only  and  exclusively,  is 
inahenable,  and  therefore  cannot  be  transferred  from 
the  people  to  any  organ  of  the  State. 

§  69.  During  the  nineteenth  century  three  different 
factors   of  great   practical   importance   exercise   their 
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Meaning   influence     on     the     history    of     the     conception    of 

of  Sove-  •       . 

reignty  in  Sovereignty. 

terntJi"^^  The  first  factor  is  that,  with  the  exception  of  Eussia, 
Century,  all  civiliscd  Christian  monarchies  during  this  period 
turn  into  constitutional  monarchies.  Thus  identifica- 
tion in  practice  of  sovereignty  with  absolutism  belongs 
to  the  past,  and  the  fact  is  during  the  nineteenth 
centmy  generally  recognised  that  a  sovereign  monarch 
may  well  be  restricted  in  the  exercise  of  his  powers  by 
a  constitution  and  positive  law. 

The  second  factor  is,  that  the  example  of  a 
Federal  State  set  by  the  United  States  is  followed  by 
Switzerland,  Germany,  and  others.  The  Constitution 
of  Switzerland  (Art.  I.)  declares  decidedly  that  the 
member-States  of  the  Federal  State  remain  sovereign 
States,  thus  indirectly  recognising  the  divisibihty  of 
sovereignty  between  the  member-States  and  the  Federal 
State  according  to  different  matters. 

The  third  and  most  important  factor  is,  that  the 
science  of  politics  learns  to  distinguish  between  sove- 
reignty of  the  State  and  sovereignty  of  the  organ 
which  exercises  the  powers  of  the  State.  The  majority 
of  pubhcists  teach  henceforth  that  neither  the  monarch, 
nor  Parliament,  nor  the  people  is  originally  sovereign 
in  a  State,  but  the  State  itseK.  Sovereignty,  we  say 
nowadays,  is  a  natural  attribute  of  every  State  as  a 
State.  But  a  State,  as  a  Juristic  Person,  wants  organs 
to  exercise  its  powers.  The  organ  or  organs  which 
exercise  for  the  State  powers  connected  with  sovereignty 
are  said  to  be  sovereign  themselves ;  yet  it  is  obvious 
that  this  sovereignty  of  the  organ  is  derived  from  the 
sovereignty  of  the  State.  And  it  is  likewise  obvious 
that  the  sovereignty  of  a  State  may  be  exercised  by  the 
combined  action  of  several  organs,  as,  for  instance,  in 
Great  Britain,  King  and  Parliament  are  the  joint  admini- 
strators of  the  sovereignty  of  the  State.    And  it  is. 
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thirdly,  obvious  that  a  State  can,  as  regards  certain 
matters,  have  its  sovereignty  exercised  by  one  organ, 
and  as  regards  other  matters  by  another  organ. 

In  spite  of  this  condition  of  things,  the  old  contro- 
versy regarding  divisibility  of  sovereignty  has  by  no 
means  died  out.  It  acquired  a  fresh  stimulus,  on  the 
one  hand,  through  Switzerland  and  Germany  turning 
into  Federal  States,  and,  on  the  other,  through  the 
conflict  between  the  United  States  of  America  and  her 
Southern  member-States.  The  theory  of  the  con- 
current sovereignty  of  the  Federal  State  and  its  member- 
States,  as  defended  by  The  Federalist  (Alexander 
Hamilton,  James  Madison,  and  John  Jay)  in  1787,  was 
in  Germany  taken  up  by  Waitz,^  whom  numerous 
pubhcists  followed.  The  theory  of  the  indivisibihty 
of  sovereignty  was  defended  by  Calhoun,^  and  many 
European  publicists  followed  him  in  time. 

§  70.  From  the  foregoing  sketch  of  the  history  of  Result  of 
the  conception  of  sovereignty  it  becomes  apparent  that  JroverJJ' 
there  is  not,  and  never  was,  unanimity  regarding  this  regarding 
conception.     It  is  therefore  no  wonder  that  the  en-  reignty. 
deavour  has  been  made  to  eliminate  the  conception  of 
sovereignty  from  the  science  of  pohtics  altogether,  and 
likewise  to  ehminate  sovereignty  as  a  necessary  char- 
acteristic of  statehood,  so  that  States  with  and  without 
sovereignty  would  in  consequence  be  distinguishable. 
It  is  a  fact  that  sovereignty  is  a  term  used  without  any 
weU-recognised  meaning  except  that  of  supreme  author- 
ity.     Under  these   circmnstances  those   who   do   not 
want  to  interfere  in  a  mere  scholastic  controversy  must 
chng  to  the  facts  of  Ufe  and  the  practical,  though 
abnormal  and  illogical,  condition  of  affairs.     As  there 
can  be  no  doubt  about  the  fact  that  there  are  semi- 
independent  States  in  existence,  it  may  well  be  main- 
tained that  sovereignty  is  divisible. 

^  Politik  (1862).  *  A  Disquisition  on  Government  (1851). 
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Hall,  §§  2  and  26— Lawrence,  §§  44-47— Phillimore,  ii.  §§  10-22— Taylor,  §§ 
153-160— Walker,  §  1— Westlake,  i.  pp.  49-58— Wheaton,  §  27— Moore, 
i.  §§  27-75— Hershey,  Nos.  110-123— Bluntschli,  §§  28-38— Hartmann, 
§  11— Heffter,  §  23— Holtzendorff  in  Holtzendorff,  ii.  pp.  18-33— Liszt, 
§  5,  iv.— Ullmann,  §§  29-30— Bonfils,  Nos.  195-213— Despagnet,  Nos. 
79-8.5— Pradier-Fod6r^,  i.  Nos.  136-145— Nys,  i.  pp.  73-120— M6rignhac, 
i.  pp.  320-330 -Rivier,  i.  pp.  57-61— Calvo,  i.  §§  87-98— Fiore,  i.  Nos. 
310-320,  and  Code,  Nos.  165-182— Martens,  i.  §§  63-64— Le  Normand, 
La  Reconnaissance  Internationale  et  ses  diverges  Applications  (1899) — 
Borchard,  §  85. 

Recogni-       §  71.  As  the  basis  of  the  Law  of  Nations  is  the  common 
ditTon  of"  consent  of  the  civilised  States,  statehood  alone  does 
^?™^fTh  ^^^^  imply   membership   of    the    Family   of    Nations. 
Family  of  There  are  States  in  existence,  although  their  nmnber 
^  ^°"^'    decreases  gradually,  which  are  not,  or  not  fully,  members 
of  that  family,  because  their  civihsation,  if  any,  does 
not  enable  them  and  their  subjects  to  act  in  conformity 
with  the  principles  of  International  Law.     Those  States 
which  are  members  are  either  original  members  because 
the  Law  of  Nations  grew  up  gradual^  between  them 
through  custom  and  treaties,  or  they  are  members  which 
have  been  recognised  by  the  body  of  members  already 
in  existence  when  they  were  born.^    For  every  State 
that  is  not  already,  but  wants  to  be,  a  member,  recog- 
nition is  therefore  necessary.     A  State  is,  and  becomes, 
an  International  Person  through  recognition  only  and 
I    exclusively. 

Many  writers  do  not  agree  with  this  opinion.  They 
maintain  that,  if  a  new  civihsed  State  comes  into  exist- 
ence either  by  breaking  off  from  an  existing  recognised 
State,  as  Belgium  did  in  1831,  or  otherwise,  such  new 
State  enters  of  right  into  the  Family  of  Nations  and 

^  See  above,  §§  27  and  28. 
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becomes  of  right  au  International  Pei*son.^  They  do 
not  deny  that  in  practice  such  recognition  is  necessary 
to  enable  every  new  State  to  enter  into  official  inter- 
course with  other  States.  Yet  they  assert  that  theo- 
retically every  new  SUite  becomes  a  member  of  the 
Family  of  Nations  ipso  facto  by  its  rising  into  existence, 
and  that  recognition  supplies  only  the  necessary  evi- 
dence for  this  fact. 

If  the  real  facts  of  international  life  are  taken  into 
consideration,  this  opinion  cannot  stand.  It  is  a  rule 
of  International  Law  that  no  new  State  has  a  right 
as  against  other  States  to  be  recognised  by  them,  and 
that  no  State  has  a  duty  to  recognise  a  new  State. 
It  is  generally  agreed  that  a  new  State  before  its  recog- 
nition cannot  claim  any  right  which  a  member  of  the 
Family  of  Nations  has  as  against  other  members.  It  can, 
therefore,  not  be  seen  what  the  function  of  recognition 
could  be,  if  a  State  entered  at  its  birth  really  of  right 
nito  the  membership  of  the  Family  of  Nations.  There 
is  no  doubt  that  statehood  itself  is  independent  of  recog- 
nition. International  Law  does  not  say  that  a  State 
is  not  in  existence  as  long  as  it  is  not  recognised,  but  it 
takes  no  notice  of  it  before  its  recognition.  Through 
recognition  only  and  exclusively  a  State  becomes  au 
International  Person  and  a  subject  of  International 
Law. 

§  72.  Recognition  is  the  act  through  which  it  becomes  Mode  of 
apparent  that  an  old  State  is  ready  to  deal  with  a  new  tion.'*^' 
State  as  an  International  Person  and  a  member  of  the 
Family  of  Nations.  Recognition  is  given  either  ex- 
pressly or  imphcitly.  If  a  new  State  asks  formally  for 
recognition  and  receives  it  in  a  formal  declaration  of 
any  kind,  it  receives  express  recognition.  On  the  other 
hand,  recognition  is  imphcitly  and  indirectly  given  when 

'  Sec,  for  instance.  Hall,  §§  2  and       Rivier,  J.  p.  57  ;  Heilborn  in  Slier- 
26  :  Ulimann,  §  30 ;  Gareis,  p.  64  ;       Sotnlo,  i.  p.  58. 


136  INTERNATIONAL  PERSONS 

an  old  State  enters  officially  into  intercourse  with  the 
new,  be  it  by  sending  or  receiving  a  diplomatic  envoy,^ 
or  by  concluding  a  treaty,  or  by  any  other  act  through 
which  it  becomes  apparent  that  the  new  State  is  actually 
treated  as  an  International  Person. 

But  no  new  State  has  by  International  Law  a  right 
to  demand  recognition,  although  in  practice  such  recog- 
nition cannot  in  the  long  run  be  withheld,  because 
without  it  there  is  no  possibility  of  entering  into  inter- 
course with  the  new  State.  The  interests  of  the  old 
States  must  suffer  quite  as  much  as  those  of  the  new 
State,  if  recognition  is  for  any  length  of  time  refused, 
and  in  practice  these  interests  in  time  enforce  either 
express  or  imphcit  recognition.  History  nevertheless 
records  many  cases  of  deferred  recognition,^  and, 
apart  from  other  proof,  it  becomes  thereby  apparent 
that  the  granting  or  the  denial  of  recognition  is  not 
a  matter  of  International  Law  but  of  international 
pohcy. 

It  must  be  specially  mentioned  that  recognition  by 

one  State  is  not  at  all  binding  upon  other  States,  so 

that  they  must  follow  suit.     But  in  practice  such  an 

example,  if  set  by  one  or  more  Great  Powers  and  at  a 

time  when  the  new  State  is  really  established  on  a  sound 

basis,  will  make  many  other  States  at  a  later  period 

give  their  recognition  too. 

Recogni-       §  73.  Kecognitiou  will,  as  a  rule,  be  given  without 

Condi^  ^^  any  conditions  whatever,  provided  the  new  State  is 

tions.       safely  and  permanently  established.  ,  Since,  however, 

the  granting  of  recognition  is  a  matter  of  policy,  and 

not  of  law,  nothing  prevents  an  old  State  from  making 

the  recognition  of  a  new  State  dependent  upon  the 

latter  fulfiUing  certain  conditions.      Thus  the  Powers 

assembled  at  the  Berhn  Congress  in  1878  recognised 

^  Whether  the  sending  of  a  consul  ^  See    the    cases    enumerated   by 

involves     recognition     is     discussed       Rivier,  i,  p,  58. 
below,  §  428. 
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Bulgaria,  Montenegro,  Serbia,  and  lloumania  under  the 
condition  only  that  these  States  should  not  ^  impose  any 
religious  disabilities  on  any  of  their  subjects.''^  The 
meaning  of  such  conditional  recognition  is  not  that 
recognition  can  be  withdrawn  in  case  the  condition  is 
not  complied  with.  The  nature  of  the  thing  makes 
recognition,  if  once  given,  incapable  of  withdrawal 
But  conditional  recognition,  if  accepted  by  the  new 
State,  imposes  tlie  internationalh'  legal  duty  upon  such 
State  of  complying  with  the  condition  ;  failing  which  a 
right  of  intervention  is  given  to  the  other  party  for  the 
purpose  of  making  the  recognised  State  comply  with 
the  imposed  condition. 

§  74.  Recognition  is  of  special  importance  in  those  Rccogni- 
cases  where  a  new  State  tries  to  establish  itself  by  t|^"eiy 
breaking  ofi  from  an  existing  State  in  the  course  of  a  ^"^  p^e- 
revolution.  And  here  the  question  is  material  w^hether 
a  new  State  has  really  already  safely  and  permanently 
estabhshed  itself,  or  only  makes  efforts  to  this  end 
without  having  already  succeeded.  That  in  every  case 
of  ci\dl  war  a  foreign  State  can  recognise  the  insurgents  ^ 
as  a  belhgerent  Power  if  they  succeed  in  keeping  a  pail 
of  the  comitry  in  their  hands,  set  up  a  Goverimient  of 
their  own,  and  conduct  their  mihtary  operations  accord- 
ing to  the  laws  of  war  there  is  no  doubt.  But  between 
this  recognition  as  a  belhgerent  Power  and  the  recog- 
nition of  these  insurgents  and  their  part  of  the  country 
as  a  new  State,  there  is  a  broad  and  deep  gulf.  And  the 
question  is  precisely  at  what  exact  time  recognition  of 
a  new  State  may  be  given  instead  of  the  recognition  as 
a  belhgerent  Power.  For  an  untimely  and  precipitate 
recognition  as  a  new  State  is  a  violation  of  the  dignity 

'  Thid  condition  contains  a  rcstric-        Treaty  of  Berlin  of  187!S,  in  Mart«?n8, 
tion  on  the   pcrsoiml  supremacy  of        X.R.G.,  2nd  Ser.  iii.  p.  449. 
the   respective   States.      See   below,  '  The   question   of  i-eco>jnition  of 

§  128.  the    belligerency    of     insurgents    ia 

exhaustively  ti^eated  by  Westlake,  i. 

»  Se«  Arts.  6,  27,  35,  and  44  of  the       pp.  50-57. 
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of  the  mother-State,  to  which  the  latter  need  not 
patiently  submit.  It  is  frequently  maintained  that 
such  untimely  recognition  comprises  an  intervention. 
But  this  is  not  correct,  since  intervention  is  (see  below, 
§  134)  dictatorial  interference  in  the  affairs  of  another 
State. 

In  spite  of  the  importance  of  the  question,  no  hard- 
and-fast  rule  can  be  laid  down  as  regards  the  time 
when  it  can  be  said  that  a  State  created  by  revolution 
has  estabhshed  itself  safely  and  permanently.  Indica- 
tion of  such  safe  and  permanent  estabhshment  may 
be  found  either  in  the  fact  that  the  revolutionary 
State  has  utterly  defeated  the  mother-State,  or  that 
the  mother-State  has  ceased  to  make  efforts  to  subdue 
the  revolutionary  State,  or  even  that  the  mother-State, 
in  spite  of  its  efforts,  is  apparently  incapable  of  bringing 
the  revolutionary  back  under  its  sway.^  Of  course,  as 
soon  as  the  mother-State  itself  recognises  the  new 
State,  there  is  no  reason  for  other  States  to  withhold 
any  longer  their  recognition,  although  they  have  even 
then  no  legal  obhgation  to  grant  it. 

The  breaking-off  of  the  American  States  from  their 
European  mother-States  furnishes  many  illustrative 
examples.  Thus  the  recognition  of  the  United  States 
by  France  in  1778  was  precipitate.  But  when  in  1782 
England  herseH  recognised  the  independence  of  the 
United  States,  other  States  could  accord  recognition 
too  without  giving  offence  to  England.  Again,  when 
the  South  American  colonies  of  Spain  declared  their 
independence  in  1810,  no  Power  recognised  the  new 
States  for  many  years.  When,  however,  it  became 
apparent  that  Spain,  although  she  still  kept  up  her 
claims,  was  not  able  to  restore  her  sway,  the  United 


^  When,  in  1903,  Panama  fell  away  public  as  an  independent  State.  For 
from  Colombia,  the  United  States  the  motives  of  this  quick  action,  see 
immediately  recognised  the  new  Re-        Moore,  iii.  §  344,  pp.  46  and  following. 
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StAt<*s  recognised  the  new  States  in  1822,  and  England 
followed  the  example  in  1824  and  1825.^ 

§  75r.  Recognition  of  a  new  State  must  not  be  con-  sute 
founded  with  other  recognitions.  Recognition  of  in-  I^^'^fn"*' 
surgents  as  a  belligerent  Power  has  already  been  men-  'I'^t^rttdis 
tioned.  Besides  this,  recognition  of  a  change  ni  the  other 
lieadship  of  a  State,-  or  in  the  form  of  its  Govenmient,  lionB^"' 
i  >r  of  a  change  in  the  title  of  an  old  State,  are  matters  of 
importance.  But  the  granting  or  refusing  of  these 
recognitions  has  nothing  to  do  with  recognition  of  the 
State  itself.  If  a  foreign  State  refuses  the  recognition 
of  a  new  head,  or  of  a  change  in  the  form  of  the  Govern- 
ment of  an  old  State,  the  latter  does  not  thereby  lose 
its  recognition  as  an  International  Person,  although 
no  official  intercourse  is  henceforth  possible  between 
the  two  States  as  long  as  recognition  is  not  given  either 
expressly  or  tacitly.  And  if  recognition  of  a  new  title  ^ 
of  an  old  State  is  refused,  the  only  consequence  is  that 
such  State  cannot  claim  any  privileges  comiected  with 
the  new  title.  However  this  may  be,  if  a  State  has  not 
recognised  insurgents  in  a  foreign  State  as  a  belhgerent 
Power,  or  has  not  recognised  the  new  head  or  a  change 
in  the  form  of  Government  of  a  foreign  State,  the 
courts  *  of  the  State  refusing  recognition  cannot  on 
their  own  account  grant  such  recognition,  which  is 
purely  a  matter  for  theii'  Government. 

'  Sec      Ciibbp,      liccognition :       a  *  See  below,  §  342. 

Chapter    from    (he     History    of    the  '  See  below,  §  119. 

Xorlh  Amtricnn  and  South  Atneri-  *   Thompton    v.    Powles,    (1828)   2 

cun  Staieg  (1863),  and  Moore,   i.   §§  Simons   194;    Kennelt  v.   C'ham'iers, 

28-36.  (1852)  14  Howard  38. 


to 
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III 


CHANGES   IN  THE   CONDITION   OF   INTERNATIONAL 

PERSONS 

Grotius,  ii.  c.  9,  §§  5-13— Pufendorf,  viii.  c.  12— Vattel,  i.  §  11— Hall,  §  2— 
Halleck,  i.  pp.  96-99— Phillimore,  i.  §§  124-137— Taylor,  §  163— West- 
lake,  i.  pp.  58-66— Wheaton,  §§  22-32— Hershey,  Nos.  124-125— Moore, 
i.  §§  76-79— Blimtschli,  §§  39-53— Hartmann,  §§  12-13— Heffter,  §  24— 
Holtzendorflf  in  Holtzendorff,  ii.  pp.  21-23 — Liszt,  §  5 — Ullmann, 
§§  31  and  35— Bonfils,  Nos.  214-215— Despagnet,  Nos.  86-89— Pradier- 
Foddrd,  i.  Nos.  146-157— Nys,  i.  pp.  432-435— Rivier,  i.  §  3,  pp.  62-67 
— Calvo,  i.  §§  81-106— Fiore,  i.  Nos.  321-331,  and  Code,  Nos.  124-146 
—Martens,  i,  §§  65-69— Borchard,  §  84. 

Import-        §  76.  The  existence  of  International  Persons  is  ex- 
ant  in 

contra 


posed  to  the  flow  of  things  and  times.  There  is  a 
-  constant  and  gradual  change  in  their  citizens  through 
deaths  and  births,  emigration  and  immigration.  There 
Changes.  ^^  ^  frequent  change  in  those  individuals  who  are  at 
the  head  of  the  States,  and  there  is  sometimes  a  change 
in  the  form  of  their  Governments,  or  in  their  dynasties 
if  they  are  monarchies.  There  are  sometimes  changes 
in  their  territories  through  loss  or  increase  of  parts 
thereof,  and  there  are  sometimes  changes  regarding 
their  independence  through  partial  or  total  loss  of  the 
same.  Several  of  these  and  other  changes  in  the  con- 
dition and  appearance  of  International  Persons  are 
indifferent  to  International  Law,  although  they  may 
be  of  great  importance  for  the  inner  development  of 
the  States  concerned,  and,  directly  or  indirectly,  for 
international  pohcy.  Those  changes,  on  the  other  hand, 
which  are,  or  may  be,  of  importance  to  International 
Law  must  be  divided  into  three  groups  according  to 
their  influence  upon  the  character  of  the  State  con- 
cerned as  an  International  Person.  For  some  of  these 
changes   affect   a   State   as   an   International   Person, 
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others  do  not ;   again,  others  extinguish  a  State  as  an 
International  Person  altogether. 

§  77.  A  State  remains  one  and  the  same  International  changes 
Person  in  spite  of  changes  in  its  headship,  in  its  dynasty,  [I'/J' sutls 
in  its  form,  in  its  rank  and  title,  and  in  its  territory.  »« intcr- 
These  changes  cannot  be  said  to  be  indifferent  to  Inter-  pemjr»a. 
national  Law.     Although  strictly  no  notification  to  or 
recognition  by  foreign  Powers  is  necessary,  according 
to  the  Law  of  Nations,  in  case  of  a  change  in  the  head- 
ship of  a  State  or  in  its  entire  dynasty,  or  if  a  monarchy 
becomes  a  repubhc  or  vice  versa,  no  official  intercourse 
is  possible  between  the  Powers  refusing  recognition  and 
the  State  concerned.     Although,  fuither,  a  State  can 
assume  any  title  it  hkes,  it  cannot  claim  the  privileges 
of  rank  connected  with  a  title  if  foreign  States  refuse 
recognition.     And  although,  thirdly,  a  State  can  dispose 
according  to  discretion  of  parts  of  its  territory  and 
acquire  as  much  territory  as  it  hkes,  foreign  Powers 
may  intervene  for  the  purpose  of  maintaining  a  balance 
of  power  or  on  accomit  of  other  vital  interests. 

But  whatever  may  be  the  importance  of  such  changes, 
they  neither  affect  a  State  as  an  International  Person, 
nor  affect  the  personal  identity  of  the  States  concerned.^ 
France,  for  instance,  has  retained  her  personal  identity 
from  the  time  the  Law  of  Nations  came  into  existence 
until  the  present  day,  although  she  acquired,  lost,  and 
regained  parts  of  her  territory,  changed  her  dynasty,  was 
a  kingdom,  a  repubhc,  an  empii-e,  again  a  kingdom, 
again  a  repubhc,  again  an  empire,  and  is  now,  finally  as 
it  seems,  a  repubhc.  All  her  international  rights  and 
duties  as  an  International  Person  remained  the  very 
same  throughout  the  centuries  in  spite  of  these  important 
changes  in  her  condition  and  appearance.     Even  such 

*  For  this  reason  a   State   is  re-  head  may  have  attained  its  position 

sponsible  for  all  acts  committed  by  through  revolution.     See  tlie  case  of 

a  former  head  which  was  recognised  The    Repuidic   of    Peru    v.    Ih-ei^fut 

by   a   foreign  State,   although  such  Brothers,  (1888)38  Ch.  D.  348. 
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loss  of  territory  as  occasions  the  reduction  of  a  Great 
Power  to  a  small  Power,  or  such  increase  of  territory 
and  strength  as  turns  a  small  State  into  a  Great  Power, 
does  not  affect  a  State  as  an  International  Person.  Thus, 
although  through  the  events  of  the  years  1859-1861 
Sardinia  acquired  the  whole  territory  of  the  Itahan 
Peninsula  and  turned  into  the  Great  Power  of  Italy,  she 
remained  one  and  the  same  International  Person.^ 

Changes        §  78.  Chaugcs  which  affect  States  as  International 

Itates^a^s  Persous  are  of  different  character. 

Inter-  (1)  As  in  a  Real  Union  the  member-States  of  the 

national  .  -,  t  ^       o    i^        '     i  ^  -i 

Persons,  umou,  although  fully  mdependent,  make  one  Inter- 
national Person,^  two  States  which  hitherto  were  sepa- 
rate International  Persons  are  affected  in  that  character 
by  entering  into  a  Real  Union.  For  through  that  change 
they  appear  henceforth  together  as  one  and  the  same 
International  Person.  And  should  this  union  be  dis- 
solved, the  member-States  are  again  affected,  for  they 
now  become  again  separate  International  Persons. 

(2)  Other  changes  affecting  States  as  International 
Persons  are  such  changes  as  involve  a  partial  loss  of 
independence  on  the  part  of  the  States  concerned. 
Many  restrictions  may  be  imposed  upon  States  with- 
out interfering  with  their  independence  proper,^  but 
certain  restrictions  involve  inevitably  a  partial  loss  of 
independence.  Thus  if  a  hitherto  independent  State 
comes  under  the  suzerainty  of  another  State  and  becomes 
thereby  a  half  sovereign  State,  its  character  as  an 
International  Person  is  affected.  The  same  is  valid 
with  regard  to  a  hitherto  independent  State  which  comes 
under  the  protectorate  of  another  State.  Again,  if 
several  hitherto  independent  States  enter  into  a  Federal 

^  Another  illustration  is  provided  acter   of    the    Real    Union   is   fully 

by  the  expansion  of  Serbia  into  the  discussed. 

Serb-Croat-Slovene  State  after  the  ^  See  below,  §§  126-127,  where  the 

World  War.  different  kinds  of  these  restrictions 

^  See  below,  §  87,  where  the  char-  are  discussed. 
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State,  they  transfer  a  part  of  their  sovereignty  to  the 
Federal  State  and  become  thereby  part  sovereign  States. 
On  the  otlier  hand,  if  a  vassal  State  or  a  State  under 
protectorate  is  freed  from  the  suzerainty  or  protec- 
torate, it  is  thereby  affected  as  an  International  Person, 
because  it  turns  now  into  a  full  sovereign  State.  And 
the  same  is  valid  with  regard  to  a  member-State  of  a 
Federal  State  which  leaves  the  union  and  gains  the 
condition  of  a  full  sovereign  State. 

(3)  States  which  become  permanently  neutrahsed 
are  thereby  also  affected  in  their  character  as  Inter- 
national Persons,  although  their  independence  remains 
untouched.  But  permanent  neutralisation  alters  the 
condition  of  a  State  so  much  that  it  thereby  becomes 
an  International  Person  of  a  particular  kind. 

§  79.  A  State  ceases  to  be  an  International  Person  Extinc- 
when  it  ceases  to  exist.     Theoretically  such  extinction  of'^Jnter- 
of  International  Persons  is  possible  through  emigration  national 
or  the  perishing  of  the  whole  population  of  a  State,    ®'^"^* 
or  through  permanent  anarchy  within  a  State.      But 
it  is  evident  that  such  cases  will  hardly  ever  occur  in 
fact.     Practical    cases    of    extinction    of    States    are : 
merger  of  one   State   into  another,   annexation  after 
conquest  in  war,  breaking  up  of  a  State  into  several 
States,  and  breaking  up  of  a  State  into  parts  which 
are  annexed  by  surrounding  States. 

By  voluntarily  merging  into  another  State,  a  State 
loses  all  its  independence  and  becomes  a  mere  part  of 
another.  In  this  way  the  Duchy  of  Courland  merged 
in  1795  into  Russia,  the  two  Principahties  of  Hohen- 
zollern-Hechingen  and  HohenzoUern-Sigmaringen  in 
1850  into  Prussia,  the  Congo  Free  State  in  1908  into 
Belgium,  and  Korea  in  1910  mto  Japan.  And  the  same 
is  the  case  if  a  State  is  subjugated  by  another.  In  this 
way  the  Orange  Free  State  and  the  South  African 
Repubhc  were  absorbed  by  Great  Britain  in  1901.     An 
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example  of  the  breaking  up  of  a  State  into  different 
States  is  the  division  of  the  Swiss  canton  of  Basel  into 
Basel-Stadt  and  Basel-Land  in  1833.  And  an  example 
of  the  breaking  up  of  a  State  into  parts  which  are 
annexed  by  surrounding  States,  is  the  absorption 
of  the  old  State  of  Poland  by  Russia,  Austria,  and 
Prussia  in  1795. 
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Grotius,  ii.  c.  9  and  10— Pufendorf,  viii.  c.  12— Hall,  §§  27-29— Phillimore, 
i.  §  137— Lawrence,  §  49— Halleck,  i.  pp.  96-99— Taylor,  §§  164-168— 
Westlake,  i.  pp.  68-83,  and  Papers,  pp.  475-497— Wharton,  i.  §  5— 
Moore,  i.  §§  92-99  —  Hershey,  Nos.  127-130  — Wheaton,  §§  28-32— 
Bluntschli,  §§  47-59— Hartmann,  §  12— Heffter,  §  25— Holtzendorff  in 
Holtzendorff,  ii.  pp.  33-43— Liszt,  §  23— Ullmann,  §  32— Bonfils,  Nos. 
216-233— Despagnet,  Nos.  89-102— Pradier-Fod^r^,  i.  Nos,  156-163— 
Nys,  i.  pp.  432-435— Rivier,  i.  §  3,  pp.  69-75— Oalvo,  i.  §§  99-104— 
Fiore,  i.  Nos.  349-366— Martens,  i.  §  67— Appleton,  Des  Effets  des 
Annexions  de  Territoires  sur  les  Dettes  de  Vl^tat  ddmemhrd ou  annex4{\^%5) 
— Huber,  Die  Staatensuccession  (1898) — Keith,  The  Theory  of  State 
Succession,  with  special  reference  to  English  and  Colonial  Law  (1907) — 
Cavaglieri,  La  Dottrina  della  Successione  di  Stato  a  Stato,  etc.  (1910) — 
Focherini,  Le  Successioni  degli  Stati,  etc.  (1910) — Schoenborn,  Staaten- 
sukzessionen  (1913)  —  Michel,  Die  Einverleibung  Franhforts  in  den 
preussischen  Staat  als  Fall  eirier  Staatensuhzession  (1913) — Schmidt, 
Der  Uehergang  der  Staatsschulden  bei  Oebietsabtretungen  (1913) — 
Richards  in  the  Law  Magazine  and  Review,  xxviii.  (1903),  pp.  129-141 
—Keith  in  ^.F.,  iii.  (1909),  pp.  618-648— Hershey  in  A.J.,  v.  (1911), 
pp.  285-297— Borchard,  §  83— Sayre  in  A.J.,  xii.  (1918),  pp.  475-497, 
and  705-743 — Phillipson,  Termination  of  War  and  Treaties  of  Peace 
(1916),  pp.  34-51,  and  290-334. 

§  80.  Although  there  is  no  mianimity  among  the 
writers  on  International. Law  with  regard  to  the  so- 
called  succession  of  International  Persons,  nevertheless 

^  The  following  text  treats  only  of  Theory  of  State  Succession,  etc.  (1907) ; 

the  broad  outlines  of  the  subject,  as  and  Schoenborn,  Staatensukzeaxionen. 

the  practice  of  the  States  has  hardly  Keith's  analysis   of   caSes  in   Z.  V. , 

settled  more  than  general  principles.  iii.   (1909),  pp.  618-648,  is  likewise 

Details  must  be  studied  in  Huber,  Die  very  important. 
Staatensuccession  (1898)  ;  Keith,  The 
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the    following    common    doctrine    can    be    stated    to  fVinMiMu 

exist.  ^ 

A  succession  of  International  Persons  occurs  when  •'''*^^^*- 

hKin  of 

one  or  more  International  Persons  take  the  place  of  int«r- 
another  International  Person,  in  consequence  of  certain  i»er»un«. 
changes  in  the  latter's  condition. 

Universal  succession  takes  place  when  one  Inter- 
national Person  is  absorbed  by  another,  either  through 
subjugation  or  through  voluntary  merger.  And  uni- 
versal succession  further  takes  place  when  a  State 
breaks  up  into  parts,  which  either  become  separate 
International  Persons  of  their  own  or  are  annexed  by 
surrounding  International  Persons. 

Partial  succession  takes  place,  first,  w^ien  a  part  of 
the  territory  of  an  International  Person  breaks  off  in  a 
revolt  and  by  wiiming  its  independence  becomes  itself  an 
International  Person  ;  secondly,  when  one  International 
Person  acquires  a  part  of  the  territory  of  another  through 
cession  ;  thirdly,  when  a  hitherto  full  sovereign  State 
loses  part  of  its  independence  through  entering  into  a 
Federal  State,  or  coming  under  suzerainty  or  under  a 
protectorate,  or  when  a  hitherto  not-full  sovereign 
State  becomes  full  sovereign  ;  fourthly,  when  an  Inter- 
national Person  becomes  a  member  of  a  Real  Union  or 
vice  versa. 

Nobody  ever  maintained  that  on  the  successor  devolve 
all  the  rights  and  duties  of  his  predecessors.  But  after 
stating  that  a  succession  takes  place,  writers  try  to 
deduce  the  consequences  and  to  make  out  what  rights 
and  duties  do,  and  what  do  not,  devolve. 

Several  writers,^  however,  contest  the  common  doc- 
trine, and  maintain  that  a  succession  of  International 
Persons  never  takes  place.  Their  argimient  is  that  the 
rights  and  duties  of  an  International  Person  disappear 

*  For  instance,  Gareis,  pp.  66-70,  clearness ;  Cavaglieri,  op.  cit.  ; 
w  ho  discusses  the  tuatter  with  great        Focherini,  op.  cit. 

VOL.    I.  K 
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with    the    extingaished    Person,  or   become  modified, 
according  to  the  modifications  an  International  Person 
undergoes  through  losing  part  of  its  sovereignty. 
How  far       §  81.  If  the  real  facts  of  life  are  taken  into  considera- 
lo?r^^      tion,  the  common  doctrine  cannot  be  upheld.     To  say 
actually    that  succcssion  takes  place  in  such  and  such  cases  and 
place.       to  make  out  afterwards  what  rights  and  duties  devolve, 
shows  a  wrong  method  of  deahng  with  the  problem. 
It  is  certain  that  no  general  succession  takes  place 
according  to  the  Law  of  Nations.    With  the  extinction 
of  an   International  Person  disappear  its  rights  and 
duties  as  a  person.     But  it  is  equally  wrong  to  maintain 
that    no    succession    whatever    occurs.      For    nobody 
doubts  that  certain  rights  and  duties  actually  and  really 
devolve  upon  an  International  Person  from  its  prede- 
cessor.    And  since  this  devolution  takes  place  through 
the  very  fact  of  one  International  Person  following 
another  in  the  possession  of  State  territory,  there  is  no 
doubt  that,  as  far  as  these  devolving  rights  and  duties 
are  concerned,  a  succession  of  one  International  Person 
to  the  rights  and  duties  of  another  really  does  take 
place.     But  no  general  rule  can  be  laid  down  concern- 
ing all  the  cases  in  which  a  succession  takes  place. 
,  These  cases  must  be  discussed  singly.^ 
Succes-         §  82.  When  a  State  merges  voluntarily  into  another 
conse-^      State — as,  for  instance,  Korea  in  1910  did  into  Japan — 
quenceof  qj^  whcu  a  State  is  subiusrated  by  another  State,  the 

Absorp-  .  d    o  J  ' 

tion.  latter  remams  one  and  the  same  International  Person 
and  the  former  becomes  totally  extinct  as  an  Inter- 
national Person.  No  succession  takes  place,  therefore, 
with  regard  to  rights  and  duties  of  the  extinct  State 
arising  either  from  the  character  of  the  latter  as  an 
International  Person  or  from  its  purely  poHtical  treaties. 

^  It   is   impossible   in    a    general  above-named  works  of  Huber,  Keith, 

treatise    on    International    Law    to  and  Schoenborn ;  but  great  care  is 

treat  all  the  cases  with  all  details.  necessary,    since    these   writei's   are 

Readers   must  be  referred    to    the  not  at  all  unbiassed. 
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Thus  treaties  of  alliance  or  of  arbitration  or  of  neutrality 
or  of  any  other  pohtical  nature  fall  to  the  ground  with 
the  extinction  of  the  State  which  concluded  them.  They 
are  personal  treaties,  and  they  naturally,  legally,  and 
necessarily  presuppose  the  existence  of  the  contracting 
N^State.  But  it  is  controversial  whether  treaties  of  com- 
merce, extradition,  and  the  hke,  made  by  the  extinct 
State  remain  vahd,  so  that  a  succession  takes  place. 
The  majority  of  writers  correctly,  I  think,  answer  the 
question  in  the  negative,  because  such  treaties,  although 
they  are  non-pohtical  in  a  sense,  possess  some  pro- 
minent pohtical  traits.^ 

A  real  succession  takes  place,  however,  first,  with 
regard  to  such  international  rights  and  duties  of  the 
extinct  State  as  are  locally  connected  with  its  land, 
rivers,  main  roads,  railways,  and  the  Uke.  According 
to  the  principle  res  transit  cum  suo  onere,  treaties  of  the 
extinct  State  concerning  boundary  hnes,  repairing  of 
main  roads,  navigation  on  rivers,  and  the  hke,  remain 
vahd,  and  all  rights  and  duties  arising  from  such  treaties 
of  the  extinct  State  devolve  on  the  absorbing  State. 

A  real  succession,  secondly,  takes  place  with  regard 
to  the  fiscal  property  and  the  fiscal  funds  of  the  extinct 
State.  They  both  accrue  to  the  absorbing  State  ifso 
facto  by  the  absorption  of  the  extinct  State.^    But  the 

'  On  the  whole  question  concern-  conditions   permit,    enjoy  the  same 

ing    the    extinction    of    treaties    in  rights  and  immunities  as  in  Japan 

consequence  of  the  absorption  of  a  proper,  and  the  protection  of  their 

State    by    another,    see    Moore,     v.  legally  acquired  rights  subject  in  all 

§  773,  and  below,  §  548.     When,  in  cases  to  the  jurisdiction  of  Japan. 

1910,  Korea  merged  into  Japan,  the  ThelmperialGovernmentof  Japan  is 

latter   published   a  declaration — see  ready  to  consent  that  the  jurisdiction 

Martens,  N.R.G.,  3rd  Ser.  iv.  p.  26  in  respect  of  the  cases  actually  pend- 

— containing   the    following    article  ing  in  any  foreign  Consular  Court  in 

with  regard  to  the  treaty  obligations  Korea   at   the   time   the   Treaty  of 

of  the  extinct  State  of  Korea : —  Annexation  takes  effect  shall  remain 

1.  Treaties  hitherto  concluded  by  in  such  Court  until  final  decision. 
Korea  with  foreign  Powers  ceasing 

to    be  operative,    Japan's    existing  *  This  was  recognised  by  the  High 

treaties  will,  so  far  as  practicable.  Court  of  Justice  in   1866  in  the  case 

be   applied   to   Korea.       Foreigners  of  The  United  States  v.  Prioleau,  35 

resident  in  Korea   will,   so  far  as  L.J.  Ch.  7. 
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debts  ^  of  the  extinct  State  must,  on  the  other  hand, 
also  be  taken  over  by  the  absorbing  State.^  The  private 
creditor  of  an  extinct  State  certainly  acquires  no  right  ^ 
by  International  Law  against  the  absorbing  State,  since 
the  Law  of  Nations  is  a  law  between  States  only  and 
exclusively.  But  if  he  is  a  foreigner,  the  right  of  protec- 
tion possessed  by  his  home  State  enables  the  latter  to 
exercise  pressure  upon  the  absorbing  State  for  the 
purpose  of  making  it  fulfil  its  international  duty  to  take 
over  the  debts  of  the  extinct  State.  Some  jurists  *  go 
so  far  as  to  maintain  that  the  succeeding  State  must 
take  over  the  debts  of  the  extinct  State,  even  when 
they  are  higher  than  the  value  of  the  accrued  fiscal 
property  and  fiscal  funds.  But  I  doubt  whether  in 
such  cases  the  practice  of  the  States  would  follow  that 
opinion.  On  the  other  hand,  a  State  which  has  subju- 
gated another  would  be  compelled  ^  to  take  over  even 


^  See  Moore,  i.  §  97,  and  Appleton, 
Des  Effets  de$  Annexions  de  Terri- 
toires  sur  Us  Dettes,  etc.  (1895). 

^  This  is  almost  generally  recog- 
nised by  writers  on  International 
Law  and  the  practice  of  the  States. 
(See  Huber,  op.  cit.,  pp.  156  and 
282,  note  449.)  The  Report  of  the 
Transvaal  Concessions  Commission 
(see  Pari.  Papers,  South  Africa, 
1901,  Cd.  623),  although  it  declares 
(p.  7)  that  '  it  is  clear  that  a 
State  which  has  annexed  another  is 
not  legally  bound  by  any  contracts 
made  by  the  State  which  has  ceased 
to  exist,'  nevertheless  agrees  that 
'  the  modern  usage  of  nations  has 
tended  in  the  acknowledgment  of 
such  contracts.'  It  may,  however, 
safely  be  maintained  that  not  a 
usage,  but  a  real  rule  of  International 
Law,  based  on  custom,  is  in  exist- 
ence with  regard  to  this  point. 
(See  Hall,  §  29,  and  Westlake  in  the 
Law  Quarterly  Review,  xxvii.  (1901), 
pp.  392-401,  xxi.  (1905),  pp.  335-339, 
and  Westlake,  i.  pp.  74-83.) 

*  This  is  the  real  portent  of  the 
judgment  in  the  case  of  Gook  v. 
Sprigg,  [1899]  A.C.  572,  and  in  the 


case  of  The  West  Rand  Central 
Gold  Mining  Go.v.  The  King,  [1905] 
2  K.B.  391.  In  so  far  as  the  latter 
judgment  denies  the  existence  of  a 
rule  of  International  Law  that  com- 
pels a  subjugator  to  pay  the  debts 
of  the  subjugated  State,  its  argu- 
ments are  in  no  wise  decisive.  An 
international  court  would  recognise 
such  a  rule. 

*  See  Martens,  i.  §  67  ;  Heffter, 
§  25  ;  Huber,  op.  cit.,  p.  158. 

^  See  the  Report  of  the  Transvaal 
Concessions  Commission,  p.  9,  which 
maintains  the  contrary.  Westlake 
(i.  p.  81)  adopts  the  reasoning  of 
this  report,  but  his  arguments  are 
not  decisive.  The  lending  of  money 
to  a  belligerent  under  ordinary 
mercantile  conditions  —  see  Barclay 
in  the  Law  Quarterly  Review,  xxi. 
(1905),  p.  307— is  not  prohibited  by 
International  Law,  although  the 
carriage  of  such  funds  in  cash  on 
neutral  vessels  to  the  enemy  falls 
under  the  category  of  carriage  of 
contraband,  and  can  be  punished  by 
the  belligerents.  (See  below,  vol.  ii. 
§352.) 
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such  obligations  as  have  been  incurred  by  the  annexed 
State  for  the  immediate  purpose  of  the  war  which  led 
to  its  subjugation,^ 

The  case  of  a  Federal  State  arising — like  the  German 
Empire  in  1871 — above  a  number  of  several  hitherto 
full  sovereign  States  also  presents,  with  regard  to  many 
points,  a  case  of  State  succession.^  However,  no  hard- 
and-fast  rules  can  be  laid  down  concerning  it,  since 
everything  depends  upon  the  question  whether  the 
Federal  State  is  one  which — hke  all  those  of  America — 
totally  absorbs  all  international  relations  of  the  member- 
States,  or  whether — hke  Switzerland — it  absorbs  these 
relations  to  a  greater  extent  only.^ 

§  83.  When  a  State  breaks  up  into  fragments  which  Succes- 
themselves  become  States  and  International  Persons,  1^°^^^^ 
or  which  are  annexed  by  surromidinff  States,  it  becomes  quence  of 
extinct  as  an  International  Person,  and  the  same  rules  berment. 
are  vahd  as  regards  the  case  of  absorption  of  one  State 
by  another.     A  difficulty  is,  however,  created  when  the 
territory  of  the  extinct  State  is  absorbed  by  several 
States.     Succession  actually  takes  place  here  too,  first, 
with   regard   to   the   international   rights   and   duties 
locally   connected   with   those   parts   of   the   territory 
which  the  respective  States  have  absorbed.     Succession 
takes  place,  secondly,  with  regard  to  the  fiscal  property 
and  the  fiscal  funds  which  each  of  the  several  absorbing 
States  finds  on  the  part  of  the  territory  it  absorbs.     And 
the  debts  of  the  extinct  State  must  be  taken  over.     But 
the  case  is  comphcated  through  the  fact  that  there  are 
several  successors  to  the  fiscal  property  and  funds,  and 

^  The  question  how  far  concessions  82  ;  Moore,  i.  §  98  ;  Gidel,  Des  Effets 

granted  by  a  subjugated  State  to  a  de    V Annexion    »ur    lea    Conceasiona 

private  individual  or  to  a  company  (1904). 
must  be  up^ld  by  the  subjugating  ,  ^^^  ^^^  ^ -^  163.1-0  . 

btate,   IS  difficult   to  answer  in  its  ^eith.o?..  cit..  pp.  92-98  ;  andSchoen- 

generahty.    The  ments  of  each  case  '^  ^ .,     t'l'g  ^^^  y 

would  seem  to  have  to  be  taken  into  '    ^ 

consideration.     See  Westlake,  i.   p.  ^  See  below,  §  89. 
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the  only  rule  which  can  be   laid  down  is  that  pro- 
portionate  parts   of  the   debts   must   be  taken  over 
by  the  different  successors.     In  the  comphcated  case 
of   the  dismemberment  of   Austria-Hungary  in  1918, 
when  the  Real  Union — see  below,  §  87 — was  dissolved, 
and    the   old   State   broke   up   into   fragments,  some 
of  which  became  themselves  States  and  International 
Persons,  while   others  were   annexed   by  surrounding 
States,  the  Treaties  of  Peace  made  express  provision 
for  the  apportionment  between  the  States  concerned  of 
the  pre-war  debt  of  Austria-Hungary,  and  defined  the 
extent  of  the  habihty  of  Austria  for  the  debt  incurred 
by  the   dismembered   Dual   Monarchy  in  prosecuting 
the   war.      Thus   the   Treaty   of   Peace   with  Austria 
provides  (Article  203)  that  each  of  the  States  to  which 
territory   of   the   former  Austro-Hungarian  monarchy 
is  transferred,  and  each  of  the  States  arising  from  the 
dismemberment  of  that  monarchy,  including  Austria, 
shall  assume  responsibility  for  a  portion  of  the  secured 
and   unsecured   bonded   debt   of   the   former   Austro- 
Hungarian  Government,  as  it  stood  before  the  outbreak 
of  war.     Machinery  is  provided  for  ascertaining  that 
portion  which  each  State  is  to  assume.    None  of  these 
States,  other  than  Austria,  are  to  bear  any  responsi- 
bility for  the  bonded  war  debt  of  the  former  Austro- 
Hungarian  Government ;  but,  on  the  other  hand,  they  are 
to  have  no  recourse  against  Austria  in  respect  of  war  debt 
bonds  which  they  or  their  nationals  hold  (Article  205). 

When — as  in  the  case  of  Sweden-Norway  in  1905 — 
a  Real  Union  ^  is  dissolved  and  the  members  become 
separate  International  Persons,  a  succession  likewise 
takes  place.  All  treaties  concluded  by  the  Union 
devolve  upon  the  former  members,  except  those  which 
were  concluded  by  the  Union  for  one  member  only — 
e.g.  by  Sweden-Norway  for  Norway — and  which,  there- 

1  See  below,  §  87. 
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fore,  devolve  upon  that  former  member  only,  and, 
further,  except  those  which  concerned  the  Union  itself 
and  lose  all  meaning  by  its  dissolutiun.^ 

§  84.  When  in  consequence  of  war  or  otherwise  one  Succef.- 
State  cedes  a  part  of  its  territory  to  another,  or  when  "1^'^"  "\ 
a  part  of  the  territory  of  a  State  breaks  off,  and  becomes  ^♦^par'*- 
a  State  and  an  International  Person  itself,  succession  Cession, 
takes  place  with  regard  to  such  international  rights  and 
duties  of  the  predecessor  as  are  locally  connected  with 
the  part  of  the  territory  ceded  or  broken  off,  and  with 
regard  to  the  fiscal  property  ^  found  on  that  part  of  the 
territory.     It  would  only  be  just  if  the  successor  had 
to  take  over  a  corresponding  part  of  the  debt  of  its  pre- 
decessor, but  no  rule  of  International  Law  concerning 
this  point  can  be  said  to  exist,  although  many  treaties 
have  stipulated  a  devolution  of  a  part  of  the  debt  of 
the  predecessor  upon  the  successor.^ 

Thus,  for  instance,  Arts.  9,  33,  42  of  the  Treaty  of 
Berhn**  of  1878  stipulated  that  Bulgaria,  Montenegro, 
and  Serbia  should  take  over  part  of  the  Turkish 
debt.  Again,  the  Peace  Treaty  of  Lausanne  of  1912, 
by  which  Italy  acquired  Tripoli,  stipulated  that  Italy 
should  take  over  a  part  of  the  Turkish  debt.^  Like- 
wise the  Treaty  of  Peace  with  Germany  provides  that 
the  Powers  to  which  German  territory  is  ceded  shall 
assume  responsibility  for  a  portion  of  the  pre-war  debt 

*  The  dismemberment  of  Austria-  an  individual  by  the  Government 
Hungary  in  1918  involved,  among  before  the  cession,  must  be  carried 
other  things,  the  dissolution  of  the  out  after  the  cession  by  the  succeed- 
Real    Union    between    Austria    and  ing  Government. 

Hungary.  The  extent  to  which  the  *  Many  writers,  however,  maintain 
treaties  concluded  by  the  Union  that  there  is  such  a  rule  of  Inter- 
devolved  upon  Austria  and  Hungary  national  Law.  See  Huber,  op.  cit., 
respectively  is,  so  far  at  any  rate  as  Nos.  12o-13o  and  "205,  wliere  the 
the  Allied  and  Associated  Powers  treaties  concerned  are  enumerated, 
are  concerned,  provided  for  by  the  See  also  Schmidt,  Der  Cthergang 
Treaties  of  Peivce.  See  below,  §  568/,  dea  Staataichulden  bet  Gel>itt$abtre- 
§  5816,  and  vol.  ii.  §  99.  tuiigen  (191S). 

*  Thus  in  the  case  of  The  United  *  See  Martens,  N.R.O.,  2nd  Ser. 
States  V.  Percheman,  (1833)  7  Peters  iii.  p.  449. 

51,   it  was  recognised  that  a  grant  '  Martens,  X.R.O.,  3rd  Ser.  vii. 

of  land  in  a  ceded  province,  made  to       p.  7. 
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of  the  German  Empire,  and  also  of  the  pre-war  debt  of 
the  German  State  to  which  the  ceded  territory  belonged. 
Arrangements  are  made  for  determining  the  portion 
which  each  State  is  to  assume  (Article  254).  As,  how- 
ever, Germany  in  1871  refused  to  undertake  any  part 
of  the  French  debt,  France  is  exempted  by  the  Treaty 
of  Peace  from  assuming  any  part  of  the  German  debt 
on  account  of  the  cession  of  Alsace-Lorraine  (Article 
255)  ;  and  in  the  case  of  Poland,  that  part  of  the  German 
debt  which  is  attributable  to  measures  for  the  German 
colonisation  of  Poland  is  to  be  excluded  from  the 
apportionment  (Article  255). 

On  the  other  hand,  the  United  States  refused,  after 
the  cession  of  Cuba  in  1898,  to  take  over  from 
Spain  the  so-called  Cuban  debt — that  is,  the  debt 
which  was  settled  by  Spain  on  Cuba  before  the  war.^ 
Spain  argued  that  it  was  not  intended  to  transfer  to 
the  United  States  a  proportional  part  of  the  debt  of 
Spain,  but  only  such  debt  as  attached  individually 
to  the  island  of  Cuba.  The  United  States,  however, 
met  this  argument  by  the  correct  assertion  that  the 
debt  concerned  was  not  incurred  by  Cuba,  but  by 
Spain,  and  settled  by  her  on  Cuba. 


V 
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Pufendorf,  vii.  c.  5— Hall,  §  4— Westlake,  i.  pp.  31-37— Phillimore,  i.  §§  71- 
74,  102-121— Twiss,  i.  §§  37-60— Halleck,  i.  pp.  75-79— Taylor,  §§  120- 
130— Wheaton,  §§  39-59— Moore,  i.  §§  6-11— Hershey,  Nos,  96-102— 
Hartmann,  §  10— Heffter,  §§  20-21— Holtzendorff  in  Holtze^idorff,  ii. 
pp.  118-149— Liszt,  §  6— Ullmann,  §§  20-24— Bonfils,  Nos.  165-174— 
Despagnet,  Nos.  109-126— Pradier-Fod6rd,  i.  Nos.  117-124— M6rignhac, 
ii.  pp.  6-42— Nys,  i.  pp.  392-409— Rivier,  i.  §§  5-6— Calvo,  i..§§  44-61— 
Fiore,  i.  Nos.  335-339,  and  Code,  Nos.  101-109— Martens,  i.  §§  56-59— 

1  See  Moore,  i.  §  97,  pp.  351-385 
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Pufendorf,  De  Sy»temat\hu$  Civitatum  (lG7o) — Jellinek,  Dit  Lthre  vonden 
Staatenverhinduiigen  (1882) — Borel,  Atude  tur  la  SouveraineU  de  l'£tat 
f^dSratif  (1886)— Brie,  Theorie  der  Staatenverbindungtn  (1886)— Hart, 
Introduction  to  the  Study  of  Federal  Oovemment  in  Harvard  Hittorical 
Monographs  (ISdl)  (inoliules  an  excellent  bibliography) — Le  Fur,  Elat 
fM^ral  et  Con/t/dt^ration  d'J^Jtatt  (1896)— Moll,  Dtr  BundeMaaltbegriff  \n 
den  Vereinigten  Staaten  von  America  (1905) — Ebera,  Die  Lehre  von  dtin 
Staatenbunde  (1910). 

§  85.  International  Persons  are  as  a  rule  single  sove-  Real  and 
reign  States.     In  such  single  States  there  is  one  central  com-'^^"^ 
pohtical  authority  as  Government,  which  represents  the  p'''''^ 
State,  within  its  borders  as  well  as  without,  in  its  inter-  national 
national  intercourse  with  other  International  Persons. 
Such  single  States  may  be  called  simple  International 
Persons.    And  a  State  may  remain  a  simple  International 
Person,  although  it  may  grant  so  much  internal  inde- 
pendence to  outlying  parts  of  its  territory  that  these 
parts   become   in   a   sense   States   themselves.     Great 
Britain   is,^    or   at   any   rate   was   before   the   World 
War,    a    simple    International    Person,    although    the 
Dominion   of   Canada,    Newfoundland,    the   Common- 
wealth of  Australia,  New  Zealand,  and  the  Union  of 
South  Africa  were  States,  because  Great  Britain  was 
alone  sovereign  and  represented  exclusively  the  British 
Empire  within  the  Family  of  Nations. 

Historical  events,  however,  have  created,  in  addition 
to  the  simple  International  Persons,  composite  Inter- 
national Persons.  A  composite  International  Person  is 
in  existence  when  two  or  more  sovereign  States  are 
hnked  together  in  such  a  way  that  they  take  up  their 
position  within  the  Family  of  Nations  either  exclusively, 
or  at  least  to  a  great  extent,  as  one  single  International 
Person.  History  has  produced  two  different  kinds  of 
such  composite  International  Persons — namely,  Real 
Unions  and  Federal  States.  In  contradistinction  to 
Real  Unions  and  Federal  States,  a  so-called  Personal 

^  f^'eej^however,  below,  §  94fc. 
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States  in 
Personal 
Union. 


States  in 

Real 

Union. 


Union  and  a  union  of  so-called  Confederated  States  are 
not  International  Persons.^ 

§  86.  A  Personal  Union  is  in  existence  when  two 
sovereign  States  and  separate  International  Persons  are 
linked  together  through  the  accidental  fact  that  they 
have  the  same  individual  as  monarch.  Thus  a  Personal 
Union  existed  from  1714  to  1837  between  Great  Britain 
and  Hanover,  from  1815  to  1890  between  the  Nether- 
lands and  Luxemburg,  and  from  1885  to  1908  between 
Belgium  and  the  former  Congo  Free  State.  At  present 
there  is  no  Personal  Union  in  existence.  A  Personal 
Union  is  not,  and  is  in  no  point  treated  as  though  it 
were,  an  International  Person,  and  its  two  sovereign 
member-States  remain  separate  International  Persons. 
Theoretically  it  is  even  possible  for  them  to  make  war 
against  each  other,  although  in  practice  this  will  never 
occur.  If,  as  sometimes  happens,  they  are  represented 
by  one  and  the  same  individual  as  diplomatic  envoy, 
such  individual  is  the  envoy  of  both  States  at  the  same 
time,  but  not  the  envoy  of  the  Personal  Union. 

§  87.  A  Real  Union  ^  is  in  existence  when  two  sove- 
reign States  are,  by  an  international  treaty,  recognised 
by  other  Powers,  linked  together  for  ever  under  the 
same  monarch,  so  that  they  make  one  and  the  same 
International  Person.  A  Real  Union  is  not  itself  a 
State,  but  merely  a  union  of  two  full  sovereign  States 
which  together  make  one  single  but  composite  Inter- 
national Person.  They  form  a  compound  Power,  and 
are  by  the  treaty  of  union  prevented  from  making  war 


(i. 


I   cannot   agree  with  Westlake 
p.    37)    that    '  the    space   which 


some  writers  devote  to  the  distinc- 
tions between  the  different  kinds  of 
union  between  States '  is  '  dispro- 
portioned  ...  to  their  international 
importance.'  Very  important  ques- 
tions are  connected  with  these  dis- 
tinctions. The  question,  for  instance, 
whether  a  diplomatic  envoy  sent  by 


Bavaria  to  this  country  must  be 
granted  the  privileges  due  to  a 
foreign  diplomatic  envoy  depends 
upon  the  question  whether  Bavaria 
is  an  International  Person  in  spite 
of  her  being  a  member-State  of  the 
German  Empire. 

2  See  riiithgen  in  Z.V.,  i.  (1907), 
pp.  237-2G3. 
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against  each  other.  On  tlie  other  hand,  they  cannot 
make  war  separately  agaiiiiit  a  foreign  Tower,  nor  can 
war  be  made  against  one  of  them  separately.  They 
can  enter  into  separate  treaties  of  commerce,  extradi- 
tion, and  the  like,  but  it  is  always  the  Union  which 
concludes  such  treaties  for  the  separate  States,  as 
separately  they  are  not  International  Persons.  At  present 
there  is  no  Real  Union  in  existence,^  that  of  Sweden- 
Norway  having  been  dissolved  in  1905,  and  that  of 
Austria-Hungary  having  come  to  an  end  by  the  collapse 
of  the  Austro-Hungarian  Empii'e  in  1918,  just  before  the 
close  of  the  World  War. 

Austria-Hungary  became  a  Real  Union  in  1723.  In 
1849  Hungary  was  united  with  Austria,  but  in  1867 
Hungary  became  again  a  separate  sovereign  State,  and 
the  Real  Union  was  re-established.  Their  army,  navy, 
and  foreign  ministry  were  united.  The  Emperor-King 
could  declare  war,  make  peace,  conclude  alliances  and 
other  treaties,  and  send  and  receive  the  same  diplo- 
matic envoys  for  both  States.  With  the  downfall  of 
the  Austro-Hungarian  Empire  in  1918,  the  Union  came 
to  an  end. 

Sweden-Norway  ^  became  a  Real  Union  ^  in  1814. 
The  King  could  declare  war,  make  peace,  conclude  alli- 
ances and  other  treaties,  and  send  and  receive  the  same 
diplomatic  envoys  for  both  States.  The  Foreign  Secre- 
tary of  Sweden  managed  at  the  same  time  the  foreign 
affairs  of  Norway.  Both  States  had,  however,  in  spite  of 
the  fact  that  they  made  one  and  the  same  International 
Person,  different  commercial  and  naval  flags.  The 
Union  was  peacefully  dissolved  by  the  Treaty  of  Stock- 
holm (Karlstad)  of  October  26,  1905.     Norway  became 

'  As     regards     Denmark -Iceland,  •  This    is    not    univer    ."      -  ~~>g- 

which  is  8eennngl> ,  but  not  in   fjict,        nised.      Phillimore,  i.  *i  7  ns 

a  Re&l  Union,  see  below,  $  93.  that    there    was    a    Per......    I  ..ion 

between   Sweden  and   Norway,  and 

*  See  Aiill  and  Gjelavik,  Die  Twiss,  i.  ^  4n  ull-^  it  »  Ftnhial 
yonctjfitchSch*ctdt$dtel/nioti(l\iV2).        Union. 
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a  separate  kingdom,  the  independence  and  integrity  of 

which  was  guaranteed  by  Great  Britain,  France,  Germany, 

and  Russia  by  the  Treaty  of  Christiania  of  November  2, 

1907.1 

Confeder-      §  88.  Confederated  States  [Staatenhund)  are  a  number 

states      of  f^^l^  sovereign  States  Hnked  together  for  the  mainte- 

(Staaten-   nauce  of  their  external  and  internal  independence  by  a 

bund).  .       -,   .  .         1   .         ,       •    .  •  -.1 

recogmsed  international  treaty  into  a  umon  with  organs 
of  its  own,  which  are  vested  with  a  certam  power  over 
the  member-States,  but  not  over  the  citizens  of  these 
States.  Such  a  union  of  Confederated  States  is  not 
any  more  itself  a  State  than  a  Real  Union  is ;  it  is 
merely  an  International  Confederation  of  States,  a 
society  of  an  international  character,  since  the  member- 
States  remain  full  sovereign  States  and  separate  Inter- 
national Persons.  Consequently,  a  union  of  Con- 
federated States  is  not  an  International  Person,  although 
it  is  for  some  purposes  so  treated  on  account  of  its  repre- 
senting the  compound  power  of  the  full  sovereign 
member-States.  The  chief  and  sometimes  the  only 
organ  of  the  union  is  a  Diet,  where  the  member-States 
are  represented  by  diplomatic  envoys.  The  power 
vested  in  the  Diet  is  an  international  power  which  does 
not  in  the  least  affect  the  full  sovereignty  of  the  member- 
States.  That  power  is  essentially  nothing  else  than  the 
right  of  the  body  of  the  members  to  make  war  against 
such  a  member  as  will  not  submit  to  those  command- 
ments of  the  Diet  which  are  in  accordance  with  the 
Treaty  of  Confederation,  war  between  the  member- 
States  being  prohibited  ^  in  all  other  cases. 

History  has  shown  that  Confederated  States  repre- 
sent an  organisation  which  in  the  long  run  gives  very 

^  See  above,  §  50.  stances,  not  prohibited,  is  sufficient 

to  show  that  the  League  of  Nations 

^  The  fact  that  war  between  the  is  not  a  Staatenhund — a  union  of  Con- 
member-States  of  the  League  of  federated  States  described  in  the 
Nations   is,    under  certain    eircum-        text. 
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little  satisfaction.  It  is  for  that  reason  that  the  three 
important  unions  of  Confederated  States  of  modern 
times — namely,  the  United  States  of  America,  the 
German,  and  the  Swiss  Confederation — turned  into 
unions  of  Federal  States.  Notable  historic  Confedera- 
tions are  those  of  the  Netherlands  from  1580  to  1795, 
the  United  States  of  America  from  1778  to  1787, 
Germany  from  1815  to  1866,  Switzerland  from  1291  to 
1798  and  from  1815  to  1848,  and  the  Confederation  of 
the  Rhine  (Rlieinhund)  from  1806  to  1813.  At  present 
there  is  no  union  of  Confederated  States.  The  last  in 
existence,  the  major  RepubKc  of  Central  America,^ 
which  comprised  the  three  full  sovereign  States  of 
Honduras,  Nicaragua,  and  San  Salvador,  and  was 
established  in  1895,  came  to  an  end  in  1898. 

§  89.  A  Federal  State  ^  is  a  perpetual  union  of  several  Federal 
sovereign  States  which  has  organs  of  its  own  and  is  {Bunde*- 
invested  with  power,  not  only  over  the  member-States,  «<«a<en). 
but  also  over  their  citizens.     The  union  is  based,  first, 
on  an  international  treaty  of  the  member-States,  and, 
secondly,  on  a  subsequently  accepted  constitution  of 
the  Federal  State.     A  Federal  State  is  said  to  be  a 
real  State  side  by  side  with  its  member-States,  because 
its  organs  have  a  direct  power  over  the  citizens  of  those 
member-States.  This  power  was  established  by  American'^ 

^  See  Martens,  N.R.O.,  2nd  Ser.  newspaper    articles    on     the    draft 

xxxii.  pp.  276-292.  Constitution   with   the   intention  of 

»  The   distinction    between    Con-  enlightening  the  nation  which   had 

federated  States  and  a  Federal  State  *«   ^"^^  /°''   ^^^  .^/i^'      ^P.L.  ^^'^ 

is  not  at  all  universally  recognised,  P"^P"««   they  dividecl   the  different 

and  the  terminology  is 'consequently  P°^"^^  ^™«"g   hemselvesand  treated 

not  at  all  the  same  with  all  writers  them  separately      All  these  articles, 

on  International  Law.  ^^hi-^h    were   not    signed    with    the 

names   oi    their    authors,    appeared 

*  When  in   1787  the  draft  of  the  under      the     common      title.      The 

new    Constitution    of     the    United  Federalist.       They    were    later    on 

States,     which    had    hitherto    been  collected   into   book-form   and  have 

Confederated  States  onlj',  was  under  been    edited    several    times.      It   is 

consideration   by    the    Congress    at  especially  Nos.    15  and    16   of    TTie 

Philadelphia,  three  members  of  the  Federalist  which  establish  the  differ- 

Congrese — namely,  Alexander Hamil-  ence   between   Confederated    States 

ton,  James  Madison,  and  John  Jay  and   a    Federal   State    in    the   way 

— made   up   their    minds    to    write  mentioned  in  the  text  above. 
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jurists  of  the  eighteenth  century  as  a  characteristic 
distinction  between  a  Federal  State  and  Confederated 
States,  and  Kent  as  well  as  Story,  the  two  later 
authorities  on  the  Constitutional  Law  of  the  United 
States,  adopted  this  distinction,  which  is  indeed  kept  up 
until  to-day  by  the  majority  of  writers  on  politics.  Now 
if  a  Federal  State  is  recognised  as  itself  a  State,  side  by 
side  with  its  member-States,  it  is  evident  that  sovereignty 
must  be  divided  between  the  Federal  State  on  the  one 
hand,  and,  on  the  other,  the  member-States.  This 
division  is  made  in  this  way,  that  the  competence  over 
one  part  of  the  objects  for  which  a  State  is  in  existence 
is  handed  over  to  the  Federal  State,  whereas  the  com- 
petence over  the  other  part  remains  with  the  member- 
States.  Within  its  competence  the  Federal  State  can 
make  laws  which  bind  the  citizens  of  the  member-States 
directly  without  any  interference  by  these  member- 
States.  On  the  other  hand,  the  member-States  are 
totally  independent  as  far  as  their  competence  reaches. 
For  International  Law  this  division  of  competence 
is  only  of  interest  in  so  far  as  it  concerns  competence 
in  international  matters.  Since  it  is  always  the  Federal 
State  which  is  competent  to  declare  war,  make  peace, 
conclude  treaties  of  alliance  and  other  political  treaties, 
and  send  and  receive  diplomatic  envoys,  whereas  no 
member-State  can  of  itself  declare  war  against  a  foreign 
State,  make  peace,  conclude  alliances  or  other  political 
treaties,  the  Federal  State,  if  recognised,  is  certainly 
itself  an  International  Person,  with  all  the  rights  and 
duties  of  a  sovereign  member  of  the  Family  of  Nations. 
On  the  other  hand,  the  international  position  of  the 
member-States  is  not  so  clear.  It  is  frequently  main- 
tained that  they  have  totally  lost  their  position  within 
the  Family  of  Nations.  But  this  opinion  cannot  stand 
if  compared  with  the  actual  facts.  Thus,  the  member- 
States  of  the  Federal  State  of  Germany,  under  the 
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German  Constitution  as  it  existed  before  the  World 
War,  retained  their,  competence  to  send  and  receive 
diplomatic  envoys,  not  only  in  intercom'se  with  one 
anotlior,  but  also  with  foreign  States.  Fm'ther,  the 
reigning  monarchs  of  these  member-States  were  still 
treated  by  the  practice  of  the  States  as  heads  of  sove- 
reign States,  a  fact  without  legal  basis  if  these  States 
had  been  no  longer  International  Persons.  Thirdly, 
the  member-States  of  Germany,  as  well  as  of  Switzer- 
land, retained  their  competence  to  conclude  international 
treaties  between  themselves  without  the  consent  of  the 
Federal  State,  and  they  also  retained  the  competence 
to  conclude  international  treaties  with  foreign  States 
as  regards  matters  of  minor  interest.  If  these  facts  ^ 
are  taken  into  consideration,  one  is  obliged  to  acknow- 
ledge that  the  member-States  of  a  Federal  State  can  be 
International  Persons  in  a  degree.  Full  subjects  of 
International  Law — International  Persons  with  all  the 
rights  and  duties  regularly  connected  with  the  member- 
ship of  the  Family  of  Nations — they  certainly  cannot  be. 
Their  position,  if  any,  within  this  circle  is  overshadowed 
by  their  Federal  State ;  they  are  part  sovereign  States, 
and  they  are,  consequently,  International  Persons  for 
some  parts  only. 

But  it  happens  frequently  that  a  Federal  State 
assumes  in  every  way  the  external  representation  of 
its  member-States,  so  that,  so  far  as  international  rela- 
tions are  concerned,  the  member-States  do  not  make 
an  appearance  at  all.  This  is  the  case  with  the  United 
States  of  America  and  all  those  other  American  Federal 
States  whose  Constitution  is  formed  according  to  the 
model  of  that  of  the  United  States.  Here  the  member- 
States   are    sovereign  too,  but   only  with    regard    to 

'  See  Riess,   Auawiirtigt  Hoheita-        rechlliche     Stellung     d^r     devUtchen 
rtchu    der    deutachen     Einztlstaaten        Einzehtaaten  {\%V,\). 
(1905),  and    Windisch,   Die   Volker- 
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internal  ^  affairs.  All  their  external  sovereignty  being 
absorbed  by  the  Federal  State,  it  is  certainly  a  fact 
that  they  are  not  International  Persons  at  all  so  long 
as  this  condition  of  things  lasts. 

This  being  so,  two  classes  of  Federal  States  must 
be  distinguished^  according  to  whether  their  member- 
States  are  or  are  not  International  Persons,  although 
Federal  States  are  in  any  case  composite  International 
Persons.  And  whenever  a  Federal  State  comes  into 
existence  which  leaves  the  member-States  for  some  parts 
International  Persons,  the  recognition  granted  to  it  by 
foreign  States  must  include  their  readiness  to  recognise 
for  the  future,  on  the  one  hand,  the  body  of  the  member- 
States,  the  Federal  State,  as  one  composite  International 
Person  regarding  all  important  matters,  and,  on  the 
other  hand,  the  single  member-States  as  International 
Persons  with  regard  to  less  important  matters  and  side 
by  side  with  the  Federal  State.  That  such  a  condition 
of  things  is  abnormal  and  illogical  cannot  be  denied,  but 
the  very  existence  of  a  Federal  State  side  by  side  with 
the  member-States  is  quite  as  abnormal  and  illogical. 

The  Federal  States  in  existence  are  the  following : — 
The  United  States  of  America  since  1787,  Switzerland 
since  1848,  Germany  since  1871,^  Mexico  since  1857, 
Argentina  since  1860,  Brazil  since  1891,  Venezuela  since 
1893. 

^  The  courts  of  the  United  States  by   the   writers   on    the    science   of 

of  America  have  always  upheld  the  politics. 

theory  that  the  Federal  Government  *  Under  the  Constitution  adopted 

issoverejgnas  to  all  powers  of  govern-  by  Germany  after  the  World  War 

ment  actually  surrendered,  whereas  '    Germany  remains  a  Federal  State  ; 

each  member-State  is  sovereign  as  to  but   the   member-States    no    longer 

all  powers  reserved.     See  Merriam,  enjoy  the  right  to  send  or  receive 

History  of  the  Theory  of  Sovereignty  diplomatic  envoys  to- or  from  foreign 

since  Rousseau  (1900),  p.  163.  States  (Article  45),  nor  to  conclude 

any  treaties  with  them,  without  the 

^  This  distinction  is  of  the  greatest  consent  of  the  Federation  (Articles 

importance  and  ought  to  be  accepted  45  and  78). 
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Hall.  §  4— Westlake,  i,  pp.  25-27— Lawrence,  §  39— Phillimore,  i.  §§  85-99— 
Twiss,  i.  §§  22-36,  01-73— Taylor,  §§  140-144— VVheaton,  §  37— Moore,  i. 
§  13— Hershey.  Nob.  103-104— liluntschli,  §§  76-77— Hartmami,  §  9— 
Hetfter,  §§  19  ami  22— Hultzendorff  in  Holtzendorf,  ii.  pp.  9S-1I7— 
Liszt,  §  6— Ullmann,  §  25— Gareis,  §  15— Bonfils,  Nos.  188-190- 
Dc!5pagnct,  Nos.  127-128— Md-rignhac.  i.  pp.  201-219— Pradier-Fod6r6, 
i.  Nos.  109-112— Nys,  i.  pp.  382-390— Rivier,  i.  §  4— Calvo,  i.  §§  60-72 
— Fiore,  i.  No.  341,  and  Code,  Nos.  110-115— Martens,  i,  §§  00-61- 
Stulibs,  SuzerairUy  (1882)— Baty,  Inlematicmal  Law  in  South  Africa 
(1900),  pp.  48-68— Boghitoh^vitch,  Halbtouverdnitdt  (1903). 

§  90.  The  union  and  the  relations  between  a  suzerain  The 
and  its  vassal  State  create  much  difficulty  in  the  science  be"tw?en 
of  the  Law  of  Nations.    As  both  are  separate  States,  a  !J|J^''*^" 
union  of  States  they  certainly  make,  but  it  would  be  Vassal 
wrong  to  say  that  the  suzerain  State  is,  like  the  Real  ^^^' 
Union  of  States  or  the  Federal  State,  a  composite  Inter- 
national Person.    And  it  would  be  equally  wrong  to 
maintain  either  that  a  vassal  State  cannot  be  in  any 
way  itself   a  separate   International   Person,   or   that 
it  is  an  International  Person  of  the  same  kind  as  any 
other  State.     What  makes  the  matter  so  comphcated, 
is  the  fact  that  a  general  rule  regarding  the  relation 
between  the  suzerain  and  vassal,  and,  further,  regarding 
the  position,  if  any,  of  the  vassal  within  the  Family  of 
Nations,  cannot  be  laid  down,  as  everything  depends 
upon  the  special  case.    What  can  and  must  be  said  is 
that  there  are  some  States  in  existence  which,  although 
they  are  independent  of  another  State  as  regards  their 
internal  affairs,  are  as  regards  their  international  affairs 
either  absolutely  or  for  the  most  part  dependent  upon 
another  State.     They  are  called  half  sovereign  ^  States 

In  contraflistinction  to  the  States  called  ^ a// sovereign  States,  I  call 

which  are  under  suzerainty  or  pro-  member-States   of   a   Federal   State 

tectorate,  and  which  uie  commonly  part  sovereign  States. 

VOL.    I.  L 
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because  they  are  sovereign  within  their  borders,  but  not 
without.  The  full  sovereign  State  upon  which  a  half 
sovereign  State  is  either  absolutely  or  for  the  most  part 
internationally  dependent,  is  called  the  suzerain  State. 

Suzerainty  is  a  term  which  was  originally  used  for 
the  relation  between  the  feudal  lord  and  his  vassal ; 
the  lord  was  said  to  be  the  suzerain  of  the  vassal,  and 
at  that  time  suzerainty  was  a  term  of  Constitutional 
Law  only.  With  the  disappearance  of  the  feudal  system, 
suzerainty  of  this  kind  likewise  disappeared.  Modern 
suzerainty  involves  only  a  few  rights  of  the  suzerain 
State  over  the  vassal  State  which  can  be  called  consti- 
tutional rights.  The  rights  of  the  suzerain  State  over 
the  vassal  are  principally  international  rights,  of  what- 
ever they  may  consist.  Suzerainty  is  by  no  means 
sovereignty.  If  it  were,  the  vassal  State  could  not  be 
sovereign  in  its  domestic  affairs  and  could  never  have 
any  international  relations  whatever  of  its  own.  And 
why  should  suzerainty  be  distinguished  from  sove- 
reignty if  it  be  a  term  synonymous  with  sovereignty  ? 
One  may  correctly  maintain  that  suzerainty  is  a  hind 
of  international  guardianship,  since  the  vassal  State  is 
either  absolutely  or  mainly  represented  internationally 
by  the  suzerain  State. 
Inter-  §  91.  The  fact  that  the  relation  between  the  suzerain 

iwtiOTi  ^^d  ^li6  vassal  always  depends  upon  the  special  case, 
of  Vassal  excludes  the  possibility  of  laying  down  a  general  rule 
as  regards  the  position  of  vassal  States  within  the  Family 
of  Nations.  It  is  certain  that  a  vassal  State  as  such 
need  not  have  any  position  whatever  within  the  Family 
of  Nations.  In  every  case  in  which  a  vassal  State  has 
absolutely  no  relations  whatever  with  other  States,  since 
the  suzerain  absorbs  these  relations  entirely,  such  vassal 
remains  nevertheless  a  half  sovereign  llt^te  on  account 
of  its  internal  independence,  bufc  it  has  no  position  what- 
ever within  the  Family  of  Nations,  and  consequently 
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Ls  for  no  pur]>os;o  whatever  an  Intomational  Person  and 
a  subject  of  International  Law.  This  is  the  position  of 
the  Indian  vassal  States  of  Great  Britain,  which  have  no 
international  relations  ^  whatever  either  between  them- 
selves or  with  foreign  States.^  Yet  instances  can  be 
given  wliieh  deinoastrate  that  vassal  States  can  have 
some  small  and  subordinate  position  within  that  family, 
and  that  they  must  iu  consequence  thereof  in  some  few 
points  be  considered  as  International  Persons.  Thus 
l^gypt,  while  she  was  still  a  vassal  State  of  Turkey, 
could  conclude  commercial  and  postal  treaties  with 
foreign  States  without  the  consent  of  suzerain  Turkey, 
and  Bulgaria  could,  while  she  was  under  Tuikish 
suzerainty,  conclude  treaties  regarding  railways,  post, 
and  the  Hke.  Thus,  further,  Eg}q)t  and  Bulgaria,  while 
they  were  Turkish  vassal  States,  were  permitted  to 
send  and  receive  consuls  as  diplomatic  agents.  Thus, 
thirdly,  the  former  South  African  Republic,  although 
in  the  opinion  of  Great  Britain  under  her  suzerainty, 
could  conclude  all  kinds  of  treaties  with  other  States, 
provided  Great  Britain  did  not  interpose  a  veto  within 
six  months  after  receiving  a  copy  of  the  draft  treaty,  and 
was  absolutely  independent  in  concluding  treaties  with 
the  neighbouring  Orange  Free  State.  Again,  Egypt 
acquired  in  1898,  when  she  was  still  a  Turkish  vassal 
State,  condominium^^  together  with  Great  Britain,  over 
the  Soudan,  which  meant  that  they  exercised  conjointly 
sovereignty  over  this  territory.  Although  vassal  States 
have  not  the  right  to  make  w^ar  independently  of  their 
suzerain,  Bulgaria,  at  the  time  a  vassal  State,  never- 
theless fought  a  war  against  the  full  sovereign  Serbia 

»  See  Westlake,  i.  pp.  41-43,  anil  »  The  rulers  of  these  States  cannot 

/jip^jr*.  pp.   211-219,020-632.     See  therefore  claim  the  privileges  which, 

aU..  L«e.Warner,  |||<!  Xadve  States  accoixiing  to  International  Law,  are 

0/  hulxa  (1910),  pp.  254-279.    Not  to  due  to  heads  of  Sutes  abroad. 
r»e  confounded  with  the  position  of 

the     Indian     vas.sal     State     i»     the  '  See  below,  §  171. 

position  of  India.     S«je  below,  §  94i. 
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in  1885,  and  Egypt  conquered  the  Soudan  conjointly 
with  Great  Britain  in  1898. 

How  could  all  these  and  other  facts  be  explained,  if 
vassal  States  could  never  to  some  small  extent  be  Inter- 
national Persons  ? 

Side  by  side  with  these  facts  stand,  of  course,  other 
facts  which  show  that  for  the  most  part  the  vassal 
State,  even  if  it  has  some  small  position  of  its  own  within 
the  Family  of  Nations,  is  considered  a  mere  portion  of 
the  suzerain  State.  Thus  all  international  treaties  con- 
cluded by  the  suzerain  State  are  if  so  facto  concluded 
for  the  vassal,  if  an  exception  is  not  expressly  mentioned 
or  self-evident.  Thus,  again,  war  of  the  suzerain  is  if  so 
facto  war  of  the  vassal.  Thus,  thirdly,  the  suzerain 
bears  within  certain  limits  a  responsibility  for  actions 
of  the  vassal  State. 

Under  these  circumstances  it  is  generally  admitted 
that  the  conception  of  suzerainty  lacks  juridical  pre- 
cision, and  experience  teaches  that  vassal  States  do 
not  remain  half  sovereign  for  ever.  They  either  shake 
of!  suzerainty,  as  Roumania,  Serbia,  and  Montenegro  did 
in  1878,  and  Bulgaria  ^  did  in  1908,  or  they  lose  their 
half  sovereignty  through  annexation,  as  in  the  case  of 
the  South  African  Republic  in  1901,  or  through  merger, 
as  when  the  half  sovereign  Seignory  of  Kniephausen  in 
Germany  merged  in  1854  into  its  suzerain  Oldenburg. 

At  present  all  such  vassal  States  of  importance  as 
were  to  some  extent  International  Persons,  have  dis- 
appeared.    The  last  was  Egypt ;  ^  but  on  December  18, 

^  As  regards  the  position  of  Bui-  lichen     Beziehungen     Aegyptens    zur 

garia  while  she  was  a  vassal  State  hohen   Pforte    (1897)  ;   Grunau,    Die 

under  TurUi^'Ii  suzerainty,  see  Hoi-  staats-  und  volherrechtliche   Stellung 

land,    The   European  Concert  in  the  Aegyptens  (1903)  ;    Cocheris,   Situa- 

Eastern  Question  (1885),  pp.  277-307,  tion  internationale  de  I'lL'gypte  et  du 

and      N6djmidin,        Vulkerrechtliche  Soudan  (1903)  ;  Freycinet,  La  Ques- 

EntivicJcelung  Bvlgariens  (ld08).  tion  d'jigypte  (1905);  Dungern,  Das 

-See     Holland,      The     Em-opean  Staatsrecht  Aegyptens  (1911) ;  Mayer, 

Concert  in  the  Eastern  Question  (1885),  Die  volherrechtliche  Stellung  Aegyptens 

pp.   89-205;  Hesse,  Die  staatsrecht-  (1914);  Moret  in  R.G.,  xiv.  (1907), 


STATES   UNDER   PROTECTORATE  165 

1914,  after  Turkey  had  joined  the  World  War  by  sidiug 
with  Germany  and  Austria,  Great  Britain  declared 
Eg)'pt  to  constitute  a  British  protectorate.^ 
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Hall,  §§  4  and  38*— Westlake,  i.  pp.  22-24— Lawrence,  §  39— Phillimore,  i. 
75-82— Twiss,  i.  §§  22-36— Tiiy lor,  §§  13i-139— Wheaton,  §^  34-36— 
Moore,  i.  §  14— Hershey,  Nos.  105-106— Bluntschli,  §  78— Hartmann, 
§  9— Heflfter,  §§  19  and  22— Holtzeudorff  in  Hdlztndorff,  ii.  pp.  98-117 
— Gareis,  §  15— Liszt,  §  6— Ullniann,  §  26— Bonfils,  Nob.  176-187— 
Despaj^net,  Nos.  129-136 — Mericnhac,  ii.  pp.  180-226 — Pradier-Fo<16rd, 
i.  Nos.  94-108— Nys,  i.  pp.  390-392— Rivier,  i.  §  4— Calvo,  i.  §§  62-65— 
Fiore,  i.  §  341,  and  Cod&,  Nos.  116-123— Martens,  i.  §i?  60-61— Pillet  in 
ii.(?.,ii.  (1895),  pp.  583-608— Heilboru,  Dot  volk^rrechtliche  Prottktorat 
(1891),  and  in  Z.V.,  viii.  (1914),  pp.  217-232— Engelhardt,  Lta  Pro- 
ttctoraia,  etc.  (1896) — Gairal,  Le  Protectorat  international  (1896) — Dea- 
pagnet,  Es*ai  rur  les  Prolectorats  (1896)  —  Boghitch6vitch,  Halbsou- 
verdniUU  (1903). 

§  92.  Legally  and  materially  diHterent  from  suzerainty  Concep- 
is  the  relation  of  protectorate  between  two  States.  It  Prot^- 
happens  that  a  weak  State  suiTenders  itself  by  treaty 
into  the  protection  of  a  strong  and  mighty  State  in  such 
a  way  that  it  transfers  the  management^  of  all  its 

pp.   405-417:   Lamba  in  Ji.G.,  xvii.  unilateral  declaration  on  the  part  of 

(1910),   pp.   36-55;    Sayur  in  Z.V.,  Great    Britain.     This  was   because, 

iii.  (1909),  pp.  561-617.     In  the  case  when  Turkey,   soon  after   the   out- 

n(T}wCharkifh,{iSl'i)L.R.iAdni.  break    of    the   World    War,    joined 

and   Eccl.   59,  the  court  refused  to  the  Central  Powers,  Egypt  had  for 

a<  knowledge  the  half  sovereignty  of  thirty-two  j'ears  been  under  British 

Ej;ypt ;  see  Phillimore,  i.  §  99.  occupation.     The  British  prutoctor- 

'  See  li.G.,  xxi.  (1914).  pp.   512-  ate  will  W  recognised  by  Turkey  in 

524.  and  M'llwraith  in  the  Journal  the  Treaty  of  Peace  with  Turkey. 

f/'ht  Socii^ty  of  CompfirtUive  Lcgis-  '  A   treaty  of    protectorate  must 

"''I  'I,    New  Ser.    xvii.    (1917),   pp.  not  be  confoundetl  with  a  treaty  of 

-.t^  J."»9.  pnitection   in    which   one    or    more 

■    This    is    the    rule,   but    in    the  strong  States  promise  to  protect  a 

i^c    uf    Egypt — see    above,   §   91 —  wt-ak   State   without   absorbing    the 

the  pruteot<jrate  was  based  upon  a  internatioual  relations  of  the  latter. 


torate. 
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more  important  ^  international  affairs  to  the  protect- 
ing State.  Through  such  a  treaty  an  international 
union  is  called  into  existence  between  the  two  States, 
and  the  relation  between  them  is  called  protectorate. 
The  protecting  State  is  internationally  the  superior  of 
the  protected  State ;  the  latter  has  with  the  loss  of  the 
management  of  its  more  important  international  afiairs 
lost  its  full  sovereignty,  and  is  henceforth  only  a  half 
sovereign  State.  Protectorate  is,  however,  a  concep- 
tion which,  just  like  suzerainty,  lacks  exact  juristic 
precision,^  as  its  real  meaning  depends  very  much  upon 
the  special  case.  Generally  speaking,  protectorate  may, 
again  Hke  suzerainty,  be  called  a  kind  of  international 
guardianshi'p. 
Inter-  §  93.  The   position   of   a   State   under   protectorate 

iSSro*n    within  the  Family  of  Nations  cannot  be  defined  by  a 
of  States   general  rule,  since  it  is  the  treaty  of  protectorate  which 
Protec-     indirectly   defines   it    by   enumerating   the   reciprocal 
torate.      ^ights  and  duties  of  the  protecting  and  the  protected 
State.     Each  case  must  therefore  be  treated  according 
to  its  own  merits.     Thus  the  question  whether  the 
protected    State    can    conclude    certain    international 
treaties  and  can  send  and  receive  diplomatic  envoys, 
as  well  as  other  questions,  must  be  decided  according  to 
the  terms  of  the  particular  treaty  of  protectorate.     In 
any  case,  recognition  of  the  protectorate  on  the  part  of 
third  States  is  necessary  to  enable  the  superior  State 
to  represent  the  protected  State  internationally.     But 
it   is    characteristic    of    a   protectorate,   in   contradis- 

^  That  the  admittance  of  consuls  quite  clear  the  meaning  of  a  clause 

belongs    to     these     affairs     became  which   is   supposed   to    stipulate    a 

apparent  in  1906,  wlien  Russia,  aftei-  protectorate.     Thus  Article  17  of  the 

some  hesitation,  finallj'  agreed  upon  Treaty  of  Friendship  and  Commerce 

Japan,  and  not  Korea,  granting  the  between  Italy  and  Abj'ssinia,  signed 

exequatur     to     the      consul-general  at    Uccialli    on    May    2,    1889 — see 

appointed  by  Russia  for  Korea,  which  Martens,    N.R.G.,   2nd    Ser.    xviii. 

was   then   a   State   under   Japanese  p.  697 — was  interpreted  by  Italy  as 

protectorate.     See  below,  §  427.  establishing     a     protectorate     over 

*  It  is  therefore  of  great  import-  Abyssinia,  but  the  latter  refused  to 

ance  that  the  parties  should  make  recognise  it. 
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tiilBtioii  to  suzerainty,  that  the  protected  State  always 
haft,  and  retains  for  some  purjxises,  a  jwsition  of  its  own 
within  the  Family  of  Nations,  and  that  it  is  always  for 
some  pur|>oses  an  Int^irnational  l*orson  and  a  subject  of 
internatiomil  Liiw.  It  Ls  never  in  any  re;5|)oct  con- 
sidered a  mere  |>ortion  of  the  superior  State.  It  is, 
therefore,  not  necessarily  a  party  in  a  war  ^  waged  by 
the  superior  State  ag-ainst  a  third  State,  and  treaties 
concluded  by  the  su|>erior  State  are  not  ipso  facto 
concluded  for  the  protected  State.  And,  lastly,  it  can 
at  the  same  time  be  under  the  protectorate  of  two 
different  States,  which,  of  course,  must  exercise  the 
protectorate  conjointly. 

In  Europe  there  are  at  present  four  protectorates  : — 
The  Repubhc  of  Andorra  is  under  the  joint  protectorate 
of  France  and  Spain.^  The  Repubhc  of  San  Marino, 
an  enclosure  of  Italy,  formerly  under  the  protectorate 
of  the  Papal  States,  is  now  under  the  protectorate  of 
Itiily.  Iceland,  formerly  a  part  of  Demnark,  is  since 
December  1,  1918,  an  independent  State  under  the 
protectorate  ^  of  Denmark.  Danzig  is  placed  by  the 
Treaty  of  Peace  with  Germany  under  the  protectorate 
of  the  League  of  Nations.* 

Of  former  protectorates  in  Europe  the  following  may 
be   mentioned  : — The   principahty  of   Monaco,^  which 

'  Thia    was    reoogniBotl     by    the  Since  the  foreign  atlairs  i>f  Ic«iLaiul 

Rngliiih    prize     courts    during     the  will  be  oonducted  by  iXimiark,  tin. 

CrinMftn    War   with   regard    to   the  assertion  that  Denmark  cxcn.is«.s  a 

Ionian    Islandi;,    which    were    then  protectorate  would  seem  tube  ojrrt.rt. 

still  under  British  protectorate;  see  *  See     Articleu     102-104     of    tho 

iheoa^eui  The  lontan  Ships, '2  Slinks  Tri- .                                                     ■    ^ 

212,  and  Phillimure.  i.  ■;  77.  pn- 

-  This   pn.!-                                    '--d  ovci                                                -«--.    -jy 

for  Spain   h\                                      -A.  Vol.                                                induct 

Aj  regard*  tiic  nii^.  .1  icn-n.w  jj. Dillon        the  -^. 

of    Andorra,    t»e   Vilar,    LAtuU^rrt  '                                       -itattomal  dt 

(1905).  Mu<.                                     o    II  w    the 

•  The   status   of    loelanil    in    her  'I'n  .                                                      '■'«- 

relation  to   Denmark,  aooording   to  t»i                                                          f"t 

what   is  called   the    '  Law   of  Con-  printcvi 

faderatioo' — (not     yet     printod     in  future  ri. .  . 

Marteoa)  —  is    difficult    to    deline.  the  Principally. 
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was  under  the  protectorate  of  Spain  from  1523  to  1641, 
afterwards  of  France  until  1814,  and  then  of  Sardinia, 
has  now   through  desuetudo   become  a  full  sovereign 
State,  since  Italy  has  never  exercised  the  protectorate. 
The  Ionian  Islands,  which  were  under  British  protec- 
torate from  1815,  merged  into  the  Ejngdom  of  Greece 
in  1863.    The  free  State  of  Cracow,  which  was  created 
in  1815  by  the  Vienna  Congress,  and  put  under  the 
joint  protectorate  of  Austria,  Russia  and  Prussia,  was 
annexed  by  Austria  in  1846. 
Protec-         §  94.  Outside    Europe    there    are    numerous    States 
outside     under  the  protectorate  of  European  States,  but  all  of 
^^  them  are  non-Christian  States  of  such  a  civilisation  as 

Nations,  would  uot  admit  them  to  full  membership  of  the  Family 
of  Nations,  apart  from  the  protectorate  under  which 
they  now  are.  It  may  therefore  be  questioned  whether 
they  have  any  real  position  within  the  Family 
of  Nations  at  all.  As  the  protectorate  over  them  is 
recognised  by  third  States,  the  latter  are  legally  pre- 
vented from  exercising  any  political  influence  in  these 
protected  States,  and,  failing  special  treaty  rights,  they 
have  no  right  to  interfere  if  the  protecting  State  annexes 
the  protected  State  and  makes  it  a  mere  colony  of  its 
own,  as,  for  instance,  France  did  with  Madagascar  in 
1896.  Protectorates  of  this  kind  are  in  many  cases, 
although  not  necessarily,  nothing  else  than  the  first  step 
to  annexation.  Examples  of  such  protectorates  out- 
side Europe  are  the  French  over  Tunis  and  Morocco, 
and  the  English  over  Zanzibar  and  Egj^t. 

Be  that  as  it  may,  these  protectorates  are  exercised 
over  real  States.  For  this  reason  they  must  not  in 
every  way  be  compared  with  the  so-called  protectorates 
over  African  tribes,  which  European  States  acquire 
through  a  treaty  with  the  chiefs  of  these  tribes,  and  by 
which  the  territory  in  question  is  preserved  for 
future    occupation    on    the    part    of     the     so-called 
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protector.*  lii  practice  they  always  lead  to  annexation, 
if  the  protected  State  does  not  succeed  in  shaking 
off  the  protectorate  by  force,  as  Abyssinia  shook  off 
tiic  pretended  Italian  protectorate  in  1896. 


VIII 

SELF-GOVERNING   DOMINIONS  - 

Keith,  Rejiponsihle  Government  in  the  Dominiom  (\%\2)— Imperial  Unity  and 
the  Dominions  (1916) — LawTence  in  Hearnshaw,  King's  College  Lecture* 
on  Colunial  Prohlemt  (1913),  pp.  3-32— Ewart  in  A.J.,  vii.  (1913), 
pp.  268-284— Tupper  in  the  Journal  of  the  Society  of  Comparative 
Legislation,  New  Ser.  xvii.  (1917),  pp.  5-18— Keith,  ibid.,  xviii.  (1918), 
p.  54— Grey  in  The  Times,  January  31,  1920. 

94a.  Formerly  the  position  of  self-governing  Dom-  Former 
inions,  such  as  Canada,  Newfoundland,  Austraha,  New  0^861?-" 
Zealand,  and  South  Africa,  did  not  in  International  Rovem- 
Law  present  any  difficulties.     Then  they  had  no  inter-  inions. 
national  position  whatever,  because  they  were,  from 
the  point  of  view  of  International  Law,  mere  colonial 
portions  of  the  mother  country.     It  did  not  matter 
that  some  of  them,  as,  for  example,  Canada  and  Austraha, 
fiew  as  their  own  flag  the  modified  flag  of  the  mother 
country,  or   that  they  had  their   own  coinage,  their 
own   postage   stamps,    and   the   like.     Nor   did    they 
become  subjects  of   International  Law  (although  the 
position  was   somewhat   anomalous)  when  they  were 
admitted,  side  by  side  with  the   mother  country,  as 
parties  to  administrative  unions,  such  as  the  Universal 
Postal  Union.     Even  when  they  were  empowered  ^  by 
the  mother  country  to  enter  into  certain  treaty  arrange- 
ments of  minor  importance  with  foreign  States,  they 

'  See   below,    §   226,  ami  Periin-  have    moved    bo    rapidly    that    the 

jaquet  in /if,(7.,  xvi.  (1909),  pp.  31G-  e<litor  has  been  reluctantly  compelled 

367.  to  make  considerable  raodilicHtions, 

*  These  two  sections  were  roughly  especially  in  the  second  of  them, 
drafted  by  the  author  ;    but  events  *  See  below,  §  496a. 
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still  did  not  thereby  become  subjects  of  International 

Law,  but  simply  exercised  for  the  matters  in  question 

the  treaty-making  pow^r  of  the  mother  country  which 

had  been  to  that  extent  delegated  to  them. 

Present        946.  But  the  position  of  self-governing  Dominions 

of°SeU°    underwent  a  fundamental  change  at  the  end  of  the 

govern-     World  War.     Canada,  Austraha,  New  Zealand,  South 

ing  Dom-  .  '  ' 

inions.  Africa,  and  also  India  were  not  only  separately  repre- 
sented within  the  British  Empire  delegation  at  the 
Peace  Conference,  but  also  became,  side  by  side  with 
Great  Britain,  original  members  of  the  League  of 
Nations.  Separately  represented  in  the  Assembly  of 
the  League,  they  may,  of  course,  vote  there  independ- 
ently of  Great  Britain.  Now  the  League  of  Nations  is 
not  a  mere  administrative  union  Hke  the  Universal  Postal 
Union,  but — see  below,  §  167c — the  organised  Family 
of  Nations.  Without  doubt,  therefore,  the  admission 
of  these  four  self-governing  Dominions  and  of  India  to 
membership  gives  them  a  position  in  International  Law. 
But  the  place  of  the  self-governing  Dominions  within 
the  Family  of  Nations  at  present  defies  exact  defini- 
tion, since  they  enjoy  a  special  position,  corresponding 
to  their  special  status  within  the  British  Empire  as 
'  free  communities,  independent  as  regards  all  their 
own  affairs,  and  partners  in  those  which  concern  the 
Empire  at  large.'  ^  Moreover,  just  as,  in  attaining  to 
that  position,  they  have  silently  worked  changes,  far- 
reaching  but  incapable  of  precise  definition,  in  the 
Constitution  of  the  Empire,  so  that  the  written  law 
inaccurately  represents  the  actual  situation,  in  a  similar 
way  they  have  taken  a  place  within  the  Family  of 
Nations,  which  is  none  the  less  real  for  being  hard  to 
reconcile  with  precedent.  Furthermore,  they  will  cer- 
tainly consohdate  the  positions  which  they  have  won, 
both, within  the  Empire  and  within  the  Family  of 

*  Viscount  Grey  in  The  Times,  January  31,  1920. 
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Nations.  An  advance  m  one  sphere  will  entail  an 
advance  in  the  other.  For  instance,  they  may  well 
acquire  a  hniited  riglit  of  legation  *  or  limited  treaty- 
making  power.  But  from  this  time  onwards  the 
relationship  Ix^twccn  (J rout  l^ritain  and  the  self-govern- 
ing Dominions  of  the  British  Empire  is  not  likely  to 
corre,sj>ond  exactly  to  any  relationship  hitherto  recog- 
nised in  International  Law  unless  the  British  Empire 
should  turn  into  a  Federal  State. 
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Westlake,  i.  pp.  27-31— Lawrence,  §§  43  and  225— Taylor,  §  1.^3— Hershey, 
No.  109— McH.re,  i.  §  12— Bluntschli,  §  745— Hefft«r,  §  145— Geffcken  in 
HoUzendorff,  iv.  pp.  634-656— Clareis,  §  15— Liszt,  §  6— UUmann,  §  27— 
BontilH,  Nos.  348-369— Despa^jnet,  Nos.  137-146— M^rignhac,  ii.  pp.  56- 
65— Pratiier-Fod^ri,  ii.  Nos.  1001-1015— Nys,  i.  pp.  410-431— Rivier,  i. 
§  7— Calvo.  iv.  §§2596-2610— Piocioni,  Etsaiturla  Ntvlralite  perpitxuUt 
(2nd  ed.  1902)— R«>gnavilt,  Dei>  Effettde  la  XftUralitt  perpetuelU\{\89S)— 
Tswettcoff,  D(  la  Situation  juridique  do*  Ktatt^  ii'Utralitvt  ( 1895)— Wicker, 
XttUmlisation  (191 1)— Descamps,  L'Ktat  neutre  a  Titre  permaneiU  (1912) 
— Richter,  Di€  Xeuiralimtioii  tvw  Stuaien  (1913)— Krauel,  Xeutralilat, 
Xeutrali*aiio7i,  und  B>/ritduitg  im  Vblkerrecht  (1915) — Morand  in  H.ii., 
I.  (1894),  pp.  5'22-537— HaKcrup  in  R.G.,  xii.  (1909).  pp.  577-602— Nys 
in  R.I.,  2nd  Scr.  ii.  (1900),  pp.  467  and  583,  iii.  (1901),  p.  15— West- 
lake  in  li.I.,  2ad  Ser.  iii.  (1901),  pp.  389-397— Winslow  in  A.J.,  ii.  (1908), 
pp.  .^6-386— Wicker  in  A. J.,  v.  (1911),  pp.  639-652— Erich  in  Z.  V.,  vii. 
(1913),  pp.  452-476— La  Fontaine,  Wicker,  and  others  in  the  Proceeding$ 
of  the  American  Society  of  International  Laic,  vol.  xi.  (1917),  pp- 
125  145. 

§  95.  A  neutraUsed  State  is  a  State  whose  independ-  concep- 
ence  and  iutegiity  are  for  all  the  future  guaranteed  by  ^eut^i- 
an  international  convention  of  the  Powers,  under  the  >f«* 

States. 

condition  that  such  State  binds  itself  never  to  take  up 
arms  against  any  other  State  except  for  defence  against 
attack,   and   never   to   enter   into   such   international 

*  It   has  now  (May    1920)    Ucn    ofllcially   announoetl    that    a   Canadian 
is  to  be  appuiutod  tu  ruprusunt  (Juoadian  interests  at  Waahingtoo. 
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obligations  as  could  indirectly  drag  it  into  war.  The 
reason  why  a  State  asks  or  consents  to  become  neutral- 
ised is  that  it  is  a  weak  State  and  does  not  want  an 
active  part  in  international  politics,  being  exclusively 
devoted  to  peaceable  developments  of  welfare.  The 
reason  why  the  Powers  neutrahse  a  weak  State  may  be 
a  difierent  one  in  difierent  cases.  The  chief  reasons 
have  been  hitherto  the  balance  of  power  in  Europe  and 
the  interest  in  keeping  up  a  weak  State  as  a  so-called 
buffer-State  between  the  territories  of  Great  Powers. 

Not  to  be  confounded  1  with  neutralisation  of  States  is, 
in  the  first  place,  neutralisation  of  parts  of  States,  of 
rivers,  canals,  and  the  Hke,  which  has  the  effect  that 
war  cannot  there  be  made  and  prepared  ;  secondly,  the 
special  protection  arranged,  for  the  term  of  war,  in 
special  conventions  for  certain  estabhshments ;  and 
thirdly,  the  unilateral  declaration  of  a  State  that  it  will 
always  remain  neutral.^ 
Act  and  §  96.  Without  thereby  becoming  a  neutralised  State, 
of°Neut?a-  Gvcry  State  can  conclude  a  treaty  with  another  State 
iisation.  ajj(j  undertake  the  obhgation  to  remain  neutral  if  such 
other  State  enters  upon  war.  The  act  through  which 
a  State  becomes  a  neutrahsed  State  for  all  the  future 
is  always  an  international  treaty  of  the  Powers  between 
themselves  and  between  the  State  concerned,  by  which 
treaty  the  Powers  guarantee  collectively  the  independ- 
ence and  integrity  of  the  latter  State.  If  all  the  Great 
Powers  do  not  take  part  in  the  treaty,  those  which  do 
not  take  part  in  it  must  at  least  give  their  tacit  consent, 
by  taking  up  an  attitude  which  shows  that  they  agree 
to  the  neutrahsation,  although  they  do  not  guarantee 
it.  In  guaranteeing  the  permanent  neutraUty  of  a 
State  the  contracting  Powers  enter  into  an   obligation 

^  See  below,  vol.  ii.  §  72.  doubt   that  any   State   can   declare 

^  On  so-called   '  autonomous  neu-  itself  permanently  neutral,  but  it  is 

tralisation,'  see  Robertson  in  A.  J.,  not 'neutralised' in  the  sense  hitherto 

xi.  (1917),  pp.  607-616.     There  is  no  understood. 
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not  to  violat/e  on  their  part  the  independence  of  the 
neutral  Stat€,  and  to  prevent  other  States  from  such 
violation.  But  the  neutral  State  becomes,  apart  from 
the  guaranty,  in  no  way  dependent  upon  the  guarantors, 
and  the  latter  gain  no  influence  whatever  over  the  neutral 
State  in  matters  which  have  nothing  to  do  with  the 
guaranty. 

The  condition  of  the  neutralisation  is  that  the  neu- 
tralised State  abstains  from  any  hostile  action,  and 
further  from  any  international  engagement  which  could 
indirectly  ^  drag  it  into  hostihties  against  any  other 
State.  And  it  follows  from  the  neutrahsation  that  the 
neutralised  State  can,  apart  from  frontier  regulations, 
neither  cede  a  part  of  its  territory  nor  acquire  new  parts 
of  territory  without  the  consent  of  the  Powers.  ^ 

§  97.  Since  a  neutrahsed  State  is  under  the  obhga-  inter- 
tion  not  to  make  war  against  any  other  State,  except  p*^y'iti!*n 
when  attacked,  and  not  to  conclude  treaties  of  alliance,  ^^  ^l"^": 

1      1        Ti  •      •      r  •  -11  tralised 

guaranty,  and  the  like,  it  is  frequently  maintained  that  states. 
neutrahsed  States  are  part  sovereign  only,  and  not 
International  Persons  of  the  same  position  within  the 
Family  of  Nations  as  other  States.  This  opinion  has, 
however,  no  basis  if  the  real  facts  and  conditions  of  their 
neutrahsation  are  taken  into  consideration.  If  sove- 
reignty is  nothing  else  than  supreme  authority,  a  neutral- 
ised State  is  as  fully  sovereign  as  any  not-neutrahsed 
State.  It  is  entirely  independent  outside  as  well  as 
inside  its  borders,  since  independence  does  not  at  all 

^  It  was,  therefore,  impossible  for  *  This  is  a  much  discussed  and  verj' 

Belgium,    at    that    time    herself    a  controverted    point.       See   Piccioiii, 

neutralised  State  and  a  party  to  the  op.     cit.,     p.     82  ;     Descamps,     La 

treaty  that   neutralised   Luxemburg  Neutralite  de  la  Belgique  (1902),  pp. 

in  1867,  to  take  part  in  the  guarantee  508-527;  Fauchille  in  ^.  (?.,  ii.  (1895), 

of  that  neutralisation.     See  Article  2  pp.  400-439  ;  Westlake  in  R.I.,  2nd 

of  the  Treaty  of  London  of  May  11,  Ser.    iii.    (1901),    p.    396;   Grnux  in 

1867:     'Sous     la     sanction     de    la  7i.7.,  2nd  Ser.  vii.  (1905),  pp.  33-52  ; 

garantie    collective    des    puissances  Rivier,  i.  p.  172;  Descamps,   L'£tat 

signataires,     k     I'exception    de     la  neutrt  ct  Titre  pf miaiient,  (1912),  pp. 

Belgique,  qui  est  elle-meme  un  6tat  215-217.     See  also  below,  §  215. 
neutre.' 
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mean  boundless  liberty  of  action.  ^    Nobody  maintains 
that  the  guaranteed  protection  of  the  independence  and 
integrity  of  the  neutrahsed  State  places  this  State  under 
the  protectorate  or  any  other  kind  of  authority  of  the 
guarantors.     And  the  condition   of   neutraUsation   to 
abstain  from  war,  treaties  of  alhance,  and   the  hke, 
contains  restrictions  which  do  in  no  way  destroy  the 
full  sovereignty  of  the  neutrahsed  State.     Such  condi- 
tion has  the   consequence  only  that  the  neutrahsed 
State  exposes  itself  to  an  intervention  by  right,  and 
loses  the  guaranteed  protection,  in  case  it  commits  hos- 
tihties  against  another  State,  enters  into  a  treaty  of 
alhance,  and  the  hke.    Just  as  a  not-neutralised  State 
which  has  concluded  treaties  of  arbitration  with  other 
States  to  settle  all   conflicts  between  the   parties  by 
arbitration  has  not  lost  part  of  its  sovereignty  because 
it  has  thereby  to  abstain  from  arms,  so  a  neutrahsed 
State  has  not  lost  part  of  its  sovereignty  through  enter- 
ing into  the  obhgation  to  abstain  from  hostiUties  and 
treaties  of  alliance.     This  becomes  quite  apparent  when 
it  is  taken  into  consideration  that  a  neutrahsed  State 
not  only  can  conclude  treaties  of  all  kinds,  except 
treaties  of  alliance,  guarantee,  and  the  hke,  but  can 
also  have  an  army  and  navy  ^  and  can  build  fortresses, 
as  long  as  this  is  done  with  the  purpose  of  preparing 
defence  only.     Neutrahsation  does  not  even  exercise  an 
influence  upon  the  rank  of  a  State.     Switzerland  is  a 
State  with  royal  honours  and  does  not  rank  behind 
Great  Britain  or  any  other  of  the  guarantors  of  her 
neutralisation.     Nor  is  it  denied  that  neutrahsed  States, 
in  spite  of  their  weakness  and  comparative  unimport- 
ance, can  nevertheless  play  an  important  part  within 
the  Family  of  Nations.    Although  she  has  no  voice 

^  See  below,  §  126.  dition  not  to  keep  an  armed  force 

*  The  case  of  Luxemburg,  which       with  the  exception  of  a  police,  was 
became  neutralised  under  the  con-       an  anomaly. 
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where  history  is  made  by  the  sword,  Switzerland  has 
exercised  great  influence  with  regard  to  several  points 
of  progress  in  International  Law.  Thus  the  Geneva 
Convention  owes  its  existence  to  the  initiative  of  Switzer- 
land. The  fact  that  a  permanently  neutralised  State 
is  in  many  questions  a  disinterested  party  makes  such 
State  fit  to  take  the  initiative  where  action  by  a  Great 
Power  would  create  suspicion  and  reserve  on  the  part 
of  other  Powers. 

But  neutralised  States  must  always  be  an  exception. 
The  Family  and  the  Law  of  Nations  could  not  be  what 
they  are,  if  there  were  a  great  number  of  neutralised 
States.  It  is  neither  in  the  interest  of  the  Law  of 
Nations,  nor  in  that  of  humanity,  that  all  the  smaller 
States  should  become  neutralised,  as  thereby  the  pohtical 
influence  of  the  few  Great  Powers  would  become  still 
greater  than  it  already  is.  It  was  the  nineteenth 
century  which  called  neutralised  States  into  existence — 
namely,  Cracow,  Switzerland,  Belgium,  and  Luxemburg.^ 
The  Repubhc  of  Cracow  ^  was  by  the  Vienna  Congress 
of  1815  created  an  independent  and  permanently 
neutralised  State  under  the  joint  protection  of  Austria, 
Prussia,  and  Russia  ;  but  Austria  annexed  it  in  1846. 
Belgium  ^  and  Luxemburg  ^  ceased  to  be  neutrahsed  in 
consequence  of  the  World  War.  Switzerland  is  there- 
fore the  only  neutrahsed  State  in  existence.  The  estab- 
lishment of  the  League  of  Nations  will  probably  have 
the  consequence  that  in  future  no  other  States  will 
become  neutrahsed,  because  there  will  probably  be  no 
demand  for  it. 

■  As  regards    the    former    Congo  under    the    guarantee   of    England, 

Free   State,   see  below,    §    101.      It  Austria,  France,  Spain,  Prussia,  and 

should  be  noted  that  Article  10  of  the  Russia.     However,  as  war  broke  out 

Peace  Treaty    of    Amiens   of    1802  again  in  1803,  this  stipulation  was 

stipulated  that  the  island  of  Malta,  never  executed, 

together   with   the  islands  of  Goco  s  ggg  j^yg   j    „„    414.417. 
and  Comino,  should  be  handed  back 

to  the  Knights  of  the  Order  of  St.  See  below,  §  99. 

John,   and  permanently  neutralised  *  See  below,  §  100. 
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Switzer-  §  98.  The  Swiss  Confederation,^  which  was  recog- 
^°^'  nised  by  the  WestphaUan  Peace  of  1648,  has  pursued  a 
traditional  poHcy  of  neutrahty  since  that  time.  During 
the  French  Revolution  and  the  Napoleonic  Wars,  how- 
ever, it  did  not  succeed  in  keeping  up  its  neutrality. 
French  intervention  brought  about  in  1798  a  new  Con- 
stitution, according  to  which  the  several  cantons  ceased 
to  be  independent  States,  and  Switzerland  turned  from 
a  Confederation  of  States  into  the  simple  State  of  the 
Helvetic  Republic,  which  was,  moreover,  through  a 
treaty  of  alHance,  hnked  to  France.  It  was  not  till  1814 
that  Switzerland  became  again  a  Confederation  of 
States,  and  not  till  1815  that  she  succeeded  in  becoming 
permanently  neutralised.  On  March  20,  1815,  at  the 
Congress  at  Vienna,  Great  Britain,  Austria,  France, 
Portugal,  Prussia,  Spain,  Sweden,  and  Russia  signed 
the  declaration  in  which  the  permanent  neutrality  of 
Switzerland  was  recognised  and  collectively  guaranteed, 
and  on  May  27,  1815,  Switzerland  acceded  to  this 
declaration.  Article  84  of  the  Act  of  the  Vienna  Congress 
confirmed  this  declaration,  and  an  Act,  dated  November 
20,  1815,  of  the  Powers  assembled  at  Paris  after  the  final 
defeat  of  Napoleon,  recognised  it  again.  ^  Since  that 
time  Switzerland  has  always  succeeded  in  keeping  up 
her  neutrality.  She  has  built  fortresses  and  organised 
a  strong  army  for  that  purpose,  and  in  January  1871, 
during  the  Franco-German  War,  she  disarmed  a  French 
army  of  more  than  eighty  thousand  men  who  had  taken 
refuge  on  her  territory,  and  guarded  them  till  after 
the  war. 
Belgium.       §  99.  Belgium  ^  became  neutraHsed  from  the  moment 

^  See    Schweizer,    Die    Geschichte  '  See  Descamps,  La  NeutraliU  de 

der    achweizerischen    NeutraliUit,    2  la  Belgique  (\Q02),  and  L'lfJtat  neutre 

vols.   (1895),  and  Sherman  in  A.J.,  d  Titre permanent  {1912) ;  Sanger  &nd 

xii.  (1918),  pp.  241-250,  462-474,  and  Norton,     England's     Guarantee     to 

780-795.  Belgium  and  Luxemburg  (1915). 

*  See  Martens,  N.R.,  ii.  pp.   157, 
173,  419,  740. 
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8lie  was  recognised  as  an  independent  State  in  1831. 
The  Treaty  of  London,  signed  on  November  15,  1831,  by 
Great  Britain,  Austria,  l^elgiuni,  France,  Prussia,  and 
Russia,  stipulated  at  the  same  time  in  Article  7  the 
independence  and  the  permanent  neutrality  of  Belgium, 
and  in  Article  25  the  guaranty  of  the  signatory  live 
Great  Powers. ^  And  the  guaranty  was  renewed  in 
Article  2  of  the  Treaty  of  London  of  April  19,  1839,2  to 
which  the  same  Powers  were  parties,  and  which  was  the 
final  treaty  concerning  the  separation  of  Belgium  from 
the  Netherlands. 

The  neutrality  of  Belgium  was  violated  in  1914,  when 
Germany  attacked  her  for  the  purpose  of  invading  France 
through  Belgian  territory.  For  this  reason  Belgium,  at 
the  conference  after  the  World  War,  asked  that  she 
should  cease  to  be  neutrahsed,  and  the  Powers  acceded  to 
her  demand.  By  Article  31  of  the  Treaty  of  Peace  with 
Germany,  Germany  consents  to  the  abrogation  of  the 
Treaties  of  April  19,  1839,  which  established  the  status 
of  Belgimn  before  the  war,  and  undertakes  to  observe 
the  new  arrangements  which  are  to  be  made  by  the 
Principal  Alhed  and  Associated  Powers,  in  concert  with 
Belgium  and  Holland.  By  Article  83  of  the  Treaty 
of  Peace  with  Austria,  Austria  consents,  and  gives  an 
undertaking,  in  similar  terms. 

§  100.  The  Grand  Duchy  of  Luxemburg  ^  was  from  Luxem- 
1815  to  1866  in  personal  union  with  the  Netherlands,  but  "'^^' 
at  the  same  time  a  member  of  the  Germanic  Confedera- 
tion, and  PiTLSsia  had  after  1856  the  right  to  keep  troops 
in  the  fortress  of  Luxemburg.  In  1866  the  Germanic 
Confederation  came  to  an  end,  and  Napoleon  iii.  made 
efiorts  to  acquire  Luxemburg  by  purchase  from  the 
King  of  Holland,  who  was  at  the  same  time  Grand  Duke 

'  See  Martens,  N.R.,  xi.  pp.  394  *  See  Eyschen  in  B.I.,  20(1  Ser.  i. 

and  404.  (1899),     p.     5-42;      Wompach,     Le 

Luxtmbourg  rutUre    (1900);    Sanger 
*  See  Martens,  N.B.,  xvi.  p.  770.         and  Norton,  op.  cil. 

VOL.   I.  M 
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of  Luxemburg.  As  Prussia  objected  to  this,  it  seemed 
advisable  to  the  Powers  to  neutrahse  Luxemburg.  A 
conference  met  in  London,  at  which  Great  Britain, 
Austria,  Belgium,  France,  Holland  and  Luxemburg, 
Italy,  Prussia,  and  Russia  were  represented,  and  on 
May  11,  1867,  a  treaty  was  signed  for  the  purpose  of  its 
neutralisation,  which  is  stipulated  and  collectively 
guaranteed  by  all  the  signatory  Powers,  Belgium  as  a 
neutralised  State  herself  excepted,  by  Article  2.^ 

The  neutrahsation  took  place,  however,  under  the 
abnormal  condition  that  Luxemburg  was  not  allowed 
to  keep  any  armed  force,  with  the  exception  of  a  police 
for  the  maintenance  of  safety  and  order,  nor  to  possess 
any  fortresses.  Germany  violated  the  neutrality  of 
Luxemburg  in  1914  for  the  purpose  of  invading  France, 
and  its  neutralisation,  like  that  of  Belgium,  came  to 
an  end  as  a  result  of  the  World  War.  By  Article  40 
of  the  Treaty  of  Peace  with  Germany,  Germany  adheres 
to  its  termination,  and  agrees  to  accept  the  arrange- 
ments which  may  be  made  regarding  Luxemburg  by 
the  Allied  and  Associated  Powers.  By  Article  84  of  the 
Treaty  of  Peace  with  Austria,  Austria  agrees  likewise. 
The  §  101.  The   former   Congo   Free   State,  ^  which   was 

CoS?  recognised  as  an  independent  State  by  the  Berlin  Congo 
T'ree  Conference  ^  of  1884-1885,  was  a  permanently  neutralised 
State  from  1885-1908,  but  its  neutrahsation  was  im- 
perfect in  so  far  as  it  was  not  guaranteed  by  the  Powers. 
This  fact  is  explained  by  the  circumstances  under  which 
the  Congo  Free  State  attained  its  neutralisation.  Article 
10  of  the  General  Act  of  the  Congo  Conference  of  Berhn 
stipulated  that  the  signatory  Powers  should  respect  the 
neutrahty  of  any  territory  within  the  Congo  district, 

^  See  Martens,  N^.R.G.,  xviii.   p.  dant  du  Congo,  vol.  i.  (1905) ;  Reeves 

448.  ,  in  A. J.,  iii.  (1909),  pp.  99-118. 

^  Moynier,  La  Fondation  de  VEtat 
indipendant  du  Congo  (1887)  ;   Hall,  '  See  Protocol  9  of  that  conference 

26**;   Westlake,   i.   p.  ,30 ;    Navez,  in    Martens,    N.R.G.,    2nd    Ser.    x. 

Essai  historique  sur  VEtat  indepen-  p.  353. 
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provided  the  Power  then  or  thereafter  in  possession  of 
the  territory  proclaimed  its  neutrahty.  Accordingly, 
when  the  Congo  Free  State  was  recognised  by  the  Congress 
of  Berlin,  the  King  of  the  Belgians,  as  the  sovereign  of 
the  Congo  State,  declared  ^  it  permanently  neutral,  and 
this  declaration  was  notified  to,  and  recognised  by,  the 
Powers.  Since  the  Congo  Conference  did  not  guarantee 
the  neutrality  of  the  territories  within  the  Congo  district, 
the  neutralisation  of  the  Congo  Free  State  was  not 
guaranteed  either.  In  1908  -  the  Congo  Free  State 
merged  by  cession  into  Belgium. 
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VVestlake,  i.  p.  40— Phillimore,  i.  §§  27-33— Bluntschli,  §§  I-I6— Heffter,  §  7 
— Gareis,  §  10— Rivier,  i.  pp.  13-18— Bonfils,  No.  40— Martens,  §  41  — 
Nys,  i.  pp.  126-137— Westlake,  Papers,  pp.  141143. 

§  102.  It  will  be  remembered  from  the  previous  dis-  No  essen- 
cussion  of  the  dominion  ^  of  the  Law  of  Nations  that  J'.r[.nl.e 
this  dominion  extends  beyond  the  Christian  States,  and  between 
includes  now,  among  other  non-Ckristian  States,  the  and  other 
Mohaimnedan  State  of  Turkey  and  the  Buddkistic  State  '''^*^^- 
of  Japan.     As  all  full  sovereign  International  Persons 
are  equal  to  one  anotker,  no  essential  diii'erence  exists 
witkin  tke  Family  of  Nations  between  Ckristian   and 
non-Cki'istian  States.    Tkat  foreigners  residing  in  Tm'key 
were  before  the  World  War  still  under  tke  exclusive 
jmisdiction  of  tkeir  consuls,  was  an  anomaly  based  on  a 
restriction  on  territorial  supremacy  arising  partly  from 

*  See  Martens,  X.R.G.,  2nd  Ser.  et  le  DroitirUemationalilQU).  The 
x\i.  p.  585.  question   is   doubtful,    whether   the 

*  See  Martens,  N.R.G.,  3rd  Ser.  guarantee  of  the  neutrality  of  Belgium 
li.  pp.  101,  106,  109,  and  Delpcch  extended  to  the  territory  of  the 
and  Marcaggi  in  E.G.,  xviii.  (1911),  former  Congo  Free  State  »p*o/ac£o  by 
pp.     105-163.       See     also      Brnnet,  it«  merger  into  Belgium. 

L' Annexion  du  Congo  a  la  Belgiqtu  *  See  above,  §  28. 
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custom  and  partly  from  treaties.  In  September  1914, 
Tm'key  denounced  these  restrictions,  but  her  act  called 
forth  inmiediate  protest,  and  the  matter  is  to  be  dealt 
with  by  the  Treaty  of  Peace  with  Turkey.  Turkey  will 
be  called  upon  to  accept  a  scheme  of  judicial  reform, 
drafted  by  the  British  Empire,  France,  Italy,  and 
Japan,  assisted  by  experts  of  other  Powers  which 
enjoy  exterritorial  jurisdiction  in  Turkey.  This  new 
system  is  to  replace  the  system  existing  before  the 
World  War,  and  generally  called  the  '  regime  of  the 
Capitulations.' 
Inter-  §  103.  Doubtful  bcforc  the  World  War  was  the  posi- 

Positron  *^^^  ^^  ^^^  non-Christian  States  except  Turkey  and  Japan, 
ofnon-  such  as  China,  Mongoha,  Siam,  Persia,  and  further 
States  Abyssinia,  although  the  latter  is  a  Christian  State,  and 
TuiSy  although  China,  Persia,  and  Siam  took  part  in  the  Hague 
^nd  Peace  Conferences  of  1899  and  1907.  Their  civihsation 
was  essentially  so  different  from  that  of  the  Christian 
States  that  international  intercourse  with  them  of  the 
same  kind  as  between  Cliristian  States  had  been  hitherto 
impossible.  And  neither  their  Governments  nor  their 
populations  were  yet  able  fully  to  understand  the  Law 
of  Nations  and  to  take  up  an  attitude  which  was  in 
conformity  with  all  the  rules  of  this  law.  There  should 
have  been  no  doubt  that  these  States  were  not  Inter- 
national Persons  of  the  same  kind  and  the  same  posi- 
tion within  the  Family  of  Nations  as  Christian  States. 
But  it  would  have  been  equally  wrong  to  maintain  that 
they  were  absolutely  outside  the  Family  of  Nations, 
and  were  for  no  part  International  Persons.  Since  they 
used  to  send  and  receive  diplomatic  envoys  and  con- 
clude international  treaties,  the  opinion  was  justified  that 
such  States  were  International  Persons  only  in  some 
respects — namely,  those  in  which  they  had  expressly 
or  tacitly  been  received  into  the  Family  of  Nations. 
When  Christian  States  began  such  intercourse  with  these 


Japan. 
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non-Christian  States  as  to  send  diplomatic  envoys  to 
them  and  receive  their  diplomatic  envoys,  and  when 
they  entered  into  treaty  obhgations  with  them,  they  in- 
directly declared  that  they  were  ready  to  recognise  them 
for  these  parts  as  International  Persons  and  subjects  of 
the  Law  of  Nations.  But  for  other  parts  such  non- 
Christian  States  remained  as  yet  outside  the  circle  of  the 
Family  of  Nations,  especially  with  regard  to  war,  and 
they  were  for  those  parts  treated  by  the  Christian  Powers 
according  to  discretion.  Some  of  them  were  the 
subjects  of  international  arrangements  of  great  political 
importance.  Thus  by  the  Treaty  of  London  of  December 
13,  1906,  Great  Britain,  France,  and  Italy  agreed  to  co- 
operate in  maintiiining  the  independence  and  integrity 
of  Abyssinia,^  and  by  the  Treaty  of  St.  Petersburg  ^ 
of  August  18,  1907,  Great  Britain  and  Russia  agreed 
upon  the  integrity  and  independence  of  Persia  and 
Afghanistiui,  and  recognised  the  protectorate  of  China 
over  Thibet.  During  the  World  War,  Siam  and  China 
took  part  on  the  side  of  the  Alhed  and  Associated 
Powers,  and  at  its  close  Siam,  Cliina,  and  Persia  became 
original  members  of  the  League  of  Nations.  The 
position  of  Abyssinia  remains  unchanged. 
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Hall,  S  98— Westlake,  i.  pp.  37-39— Phillimore,  ii.  i;'?  278-440— Twiss.  i. 
S§  •20C-207— Taylor,  §;;  277,  278,  282— Wharton,  i.  §  70,  p.  54G— Hershey, 
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'  See  Martens,  X.R.G.,  2nd  Ser.  «  See  Martens,  y.R.O.,  3id  Ser. 

xxx\.  p.  556,  and  3rd  Ser.  v.  p.  733.        i.  p.  8. 
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620— Donnedieu  in  E.G.,  xxi.  (1914),  pp.  339-379— Scelle  in  E.G.,  xxiv. 
(1917),  pp.  244-255. 


The  §  104.  When  the  Law  of  Nations  began  to  grow  up 

Papar      among  the  States  of  Christendom,  the  Pope  was  the 

States,      monarch  of  one  of  those  States — namely,  the  so-called 

Papal  States.     This  State  owed  its  existence  to  Pepin-le- 

Bref  and  his  son  Charlemagne,  who  estabhshed  it  in 

gratitude  to  the  Popes  Stephen  ii.  and  Adrian  i.,  who 

crowned  them  as  Kings  of  the  Franks.     It  remained 

in  the  hands  of  the  Popes  till  1798,  when  it  became  a 

Repubhc  for  about  three  years.     In  1801  the  former 

order  of  things  was  re-established,  but  in  1809  it  became 

a  part  of  the  Napoleonic  Empire.     In  1814  it  was  re- 

estabhshed,  and  remained  in  existence  till  1870,  when 

it  was  annexed  to  the  Ejngdom  of  Italy.     Throughout 

the  existence  of   the  Papal   States,   the  Popes  were 

monarchs,  and,  as  such,  equals  of  all  other  monarchs. 

Their  position  was,  however,  even  then  anomalous,  as 

their  influence  and  the  privileges  granted  to  them  by 

the  different  States  were  due,  not  alone  to  their  being 

■    monarchs  of  a  State,  but  to  their  being  the  head  of  tlie 

Roman  Cathohc  Church.     But  this  anomaly  did  not 

create  any  real  difficulty,  since  the  privileges  granted  to 

the  Popes  existed  within  the  province  of  precedence 

only. 

The  §  105.  W^en,  in  1870,  Italy  annexed  the  Papal  States 

lTw^^     ^^^  made  Rome  her  capital,  she  had  to  undertake  the 

Guaranty,  task  of  Creating  a  position  for  the  Holy  See  and  the 

Pope  which  was  consonant  with  the  importance  of  the 
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latter  to  the  Roman  Catholic  Church.  It  seemed  im- 
jK)S8ible  that  the  Pope  shcmld  become  an  onliiiiiry 
Italian  subject  and  that  the  Holy  See  should  be  an 
institution  under  the  territorial  supremacy  of  Italy. 
For  many  reasons  no  alteration  was  desirable  in  the 
administration  by  the  Holy  See  of  the  affairs  of  the 
Koman  Catholic  Church  or  in  tlie  position  of  the  Pope 
as  the  inviolable  head  of  that  Church.  To  meet  the 
ciise  the  Italian  Parhament  passed  an  Act  regarding  the 
guaranties  granted  to  the  Pope  and  the  Holy  See,  which 
is  conuuonly  called  the  *  Law  of  Guaranty.'  Accord- 
ing to  this  the  position  of  the  Pope  and  the  Holy  See  is 
in  Itiily  as  follows  : — 

The  person  of  the  Pope  is  sacred  and  inviolable 
(Article  I),  although  he  is  subjected  to  the  civil  courts 
of  Italy.^  An  offence  against  his  person  is  to  be  punished 
in  the  same  way  as  an  ofience  against  the  King  of  Italy 
(Article  2).  He  enjoys  all  the  honours  of  a  sovereign, 
retains  the  privileges  of  precedence  conceded  to  him  by 
the  Roman  Catholic  monarchs,  has  the  right  to  keep 
an  armed  bodyguard  of  the  same  strength  as  before 
the  amiexation  for  the  safety  of  his  person  and 
of  his  palaces  (Article  3),  and  receives  an  allowance  of 
3,225,000  francs  (Article  4).  The  Vatican,  the  seat  of 
the  Holy  See,  and  the  palaces  where  a  conclave  for  the 
election  of  a  new  Pope  or  where  an  Oecumenical  Council 
meets,  are  inviolable,  and  no  Italian  oHicial  is  allowed 
to  enter  them  without  consent  of  the  Holy  See  (Articles 
5-8).  The  Pope  is  absolutely  free  in  performing  all  the 
functions  connected  with  his  mission  as  head  of  the 
Koman  Catholic  Church,  and  so  are  his  officials  (Articles 
9  and  10).  The  Pope  has  the  right  to  send  and  to  receive 
envoys,  who  enjoy  all  the  privileges  of  the  diplomatic 
envoys  sent  and  received  by  Italy  (Article  II).  The 
freedom  of  communication  between  the  Pope  and  the 

»  See  Boijfils,  No.  379. 
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entire  Roman  Catholic  world  is  recognised,  and  the  Pope 
has  therefore  the  right  to  a  post  and  telegraph  office  of 
his  own  in  the  Vatican  or  any  other  place  of  residence, 
and  to  appoint  his  own  post-office  clerks  (Article  12). 
And,  lastly,  the  colleges  and  other  institutions  of  the 
Pope  for  the  education  of  priests  in  Rome  and  the  en- 
vironments remain  under  his  exclusive  supervision, 
without  any  interference  on  the  part  of  the  Itahan 
authorities  (Article  13). 

No  Pope  has  as  yet  recognised  this  Itahan  Law  of 
Guaranty,  nor  had  foreign  States  an  opportunity  of 
giving  their  express  consent  to  the  position  of  the  Pope 
"'J  in  Italy  created  by  that  law.     But  in  practice  foreign 

States  as  well  as  the  Popes  themselves,  although  the 
latter  have  never  ceased  to  protest  against  the  condi- 
tion of  things  created  by  the  annexation  of  the  Papal 
States,  have  made  use  of  the  provisions  ^  of  that  law. 
Several  foreign  States  send,  side  by  side  with  their 
diplomatic  envoys  accredited  to  Italy,  special  envoys  to 
the  Pope,  and  the  latter  sends  envoys  to  several  foreign 
States. 
Inter-  §  106.  The  Law  of  Guaranty  is  not  International  but 

ToliSol    Itahan  Municipal  Law,  and  the  members  of  the  Family 
oj  *^f       of  Nations  have  hitherto  not  made  any  special  arrange- 
andthe    mcuts  with  regard  to  the  international  position  of  the 
Pope.       Holy  See  and  the  Pope.    And,  further,  there  ought  to 
be  no  doubt  ^  that  since  the  extinction  of  the  Papal 
States  the  Pope  is  no  longer  a  monarch  whose  sove- 
reignty is  derived  from  his  position  as  the  head  of  a 
State.      For   these   reasons   many  writers  ^   maintain 

*  But  the  Popes  have  hitherto  Pope  its  monarch,  such  State  con- 
never  accepted  the  allowance  pro-  sisting  of  the  Vatican  and  its  de- 
vided  bjj^  the  Law  of  Guaranty.  pendencies,   and   its   subjects   being 

^  But  a  number  of  writers — basing  those   individuals   who   live   in   the 

their  opinion  upon  a  Circular  Note  of  Vatican. 
Cardinal  Jacobin  of   September  11, 

1882  —  assert    that   even  nowadays  ^  Westlake,  i.   p.   38,  joined  the 

the  Holy  See  is  a  real  State  and  the  ranks  of  these  writers. 
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that  the  Holy  See  and  the  Pope  have  no  longer 
any  int^^rnational  position  whatever  according  to 
the  Law  of  Nations,  since,  apart  from  the  League 
of  Nations,  States  only  and  exclusively  are  Inter- 
national Persons.  But  if  the  facts  of  international 
life  and  the  actual  condition  of  things  in  everyday  prac- 
tice are  taken  into  consideration,  this  opinion  has  no 
basis  to  stand  upon.  Although  the  Holy  See  is  not  a 
State,  the  envoys  sent  by  her  to  foreign  States  are  treated 
by  the  latter  on  the  same  footing  with  diplomatic  envoys 
as  regards  exterritoriality,  inviolability,  and  ceremonial 
privileges,  and  those  foreign  States  which  send  envoys 
to  the  Holy  See  claim  for  them  from  Italy  all  the  privi- 
leges and  the  position  of  diplomatic  envoys.  Further, 
although  the  Pope  is  no  longer  the  head  of  a  State,  most 
privileges  due  to  the  head  of  a  monarchical  State  are 
still  granted  to  him  by  foreign  States.  Of  course, 
through  this  treatment  the  Holy  See  does  not  acquire 
the  character  of  an  International  Person,  nor  does  the 
Pope  thereby  acquire  the  character  of  a  head  of  a 
monarchical  State.  But  for  some  purposes  the  Holy  See 
is  in  fact  treated  as  though  she  were  an  International 
Person,  and  the  Pope  is  treated  in  practice  for  the  most 
part  as  though  he  were  the  head  of  a  monarchical  State. 
It  must  therefore  be  maintained  that  by  custom,  by 
tacit  consent  of  the  members  of  the  Family  of  Nations, 
the  Holy  See  has  a  qiuisi-mteina.tiona\  position.^  This 
position  aUows  her  to  claim  against  all  the  States  treat- 
ment on  some  points  as  though  she  were  an  International 
Person,  and,  further,  to  claim  treatment  of  the  Pope 
for  the  most  part  as  though  he  were  the  head  of  a 
monarchical  State.  But  it  must  be  emphasised  that, 
although  the  envoys  sent  and  received  by  the  Holy 

*  That  the  Holy  See  does  not  between  normal  ami  artificial  sub- 
thereby  become  a  subject  of  Inter-  jects  of  International  Law  is  not 
national  Law  is  apparent,  since —  admissible.  But  see  Gidel  in  B.O., 
B«e    above,    §    63  — the   distinction  xviii.  (1911),  p.  604. 
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See  must  be  treated  as  diplomatic  envoys,^  they  are 
not  such  in  fact,  for  they  are  not  agents  for  international 
affairs  of  States,  but  exclusively  agents  for  the  affairs  of 
the  Roman  Catholic  Church.  And  it  must  further  be 
emphasised  that  the  Holy  See  cannot  conclude  inter- 
national treaties  or  claim  a  vote  at  international  con- 
gresses and  conferences.  This  does  not  mean  that  the 
Powers  could  not,  if  they  liked,  invite  an  envoy  of  the 
Pope  to  a  congress  or  conference,  and  concede  him  a 
vote  ;  it  only  means  that  the  Pope,  not  being  a  head  of  a 
State,  cannot  clairu  a  right  to  be  represented  at  a  con- 
gress or  conference,  and  a  right  to  a  vote.  Again,  the 
so-called  concordats — that  is,  treaties  between  the  Holy 
See  and  States  with  regard  to  matters  of  the  Roman 
Cathohc  Church — are  not  international  treaties,  although 
analogous  treatment  is  usually  given  to  them.  Even 
formerly,  when  the  Pope  was  the  head  of  a  State,  such 
concordats  were  not  concluded  with  the  Papal  States, 
but  with  the  Holy  See  and  the  Pope  as  representatives 
of  the  Roman  Catholic  Church. 
§  106a.  Whereas   the   international   position   of   the 


^  The  ease  of  Montagnini,  which 
occurred  in  December  1906,  cannot 
be  quoted  against  this  assertion,  for 
Montagnini  was  not  at  the  time  a 
person  enjoying  diplomatic  privi- 
leges. Diplomatic  relations  between 
France  and  the  Holy  See  had  come  to 
an  end  in  1904  by  France  recalling  her 
envoy  at  the  Vatican  and  at  the  same 
time  sending  his  passports  to  Loren- 
zelli,  the  Papal  Nuncio  in  Paris. 
Montagnini,  who  remained  at  the 
nunciature  in  Paris,  did  not  possess 
any  diplomatic  character  after  the 
departure  of  the  Nuncio.  Neither 
his  arrest  and  his  expulsion  in 
December  1906,  nor  the  seizure  of  his 
papers  at  the  nunciature,  amounted 
therefore  to  an  international  delin- 
quency on  the  part  of  the  French 
Government.  The  papers  left  by  the 
former  Papal  Nuncio,  Lorenzelli,  were 
not  touched,   and   remained   in   the 


archives  of  the  former  nunciature 
until  the  Austrian  ambassador  in 
Paris,  in  February  1907,  asked  the 
French  Foreign  Office  to  transfer 
them  to  him  for  the  purpose  of 
handing  them  on  to  the  Holy  See. 
It  must  be  specially  mentioned  that 
the  seizure  of  his  papers  and  the 
arrest  and  expulsion  of  Montagnini 
took  place  because  he  conspired 
against  the  French  Government  by 
encouraging  the  clergy  to  refuse 
obedience  to  French  laws.  And  it 
must  further  be  mentioned  that 
Lorenzelli,  when  he  left  the  nuncia- 
ture, did  not,  contrary  to  all  pre- 
cedent, place  the  archives  of  the 
nunciature  under  seals  and  confide 
them  to  the  protection  of  another 
diplomatic  envoy  in  Paris.  Details 
of  the  case  are  to  be  found  in  R.I., 
2nd  Ser.  ix.  (1907),  pp.  90-96,  and 
R,G.,  xiv.  (1907),  pp.  175-186. 
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Holy  See  and  the  Pope  is  secured  in  time  of  peace,  Po«ition 
nothing  can  be  said  to  be  definitely  settletl  with  regard  Hoiy^se^ 
to  their  position  in  case  Italy  is  at  war.     Indeed,  the  J/''*  *•'"' 
Itahan  Law  of  Guaranty  does  not  make  any  diflerence  ^*i'«;" 

.    .  .      Italy  i« 

between  the  position  of  the  Holy  See  and  the  Pope  in  at  War. 
time  of  peace  and  in  time  of  war,  but  the  matter  is 
nevertheless  uncertain.  Thus  when  Italy  in  May 
1915  entered  the  World  AVar  by  declaring  war  upon 
Austria,  the  question  arose  whether  the  Austrian  and 
German  Ambassadors  accredited  to  the  Holy  See  could 
remain  in  Rome,  or  whether  Italy  could  insist  upon  their 
departure.  To  avoid  difficulties  the  Pope  asked  them 
to  depart.  There  is  also  the  question  whether  mihtary 
reasons  might  not  compel  Italy  when  at  war  to  restrict 
the  absolute  freedom  of  communication  of  the  Holy  See 
wuth  the  entire  Roman  Catholic  world  as  guaranteed 
by  Article  12  of  the  Law^  of  Guaranty.  On  the  other 
hand,  in  case  Rome  should  be  occupied  by  an  enemy  of 
Italy,  the  occupant,  though  he  would  no  doubt  respect 
the  inviolability  of  the  Pope,  might  for  mihtary  reasons 
be  disinchned  to  grant  absolutely  free  communication 
between  the  Pope  and  the  outside  w^orld. 

§  107.  Since  the  Holy  See  has  no  power  whatever  to  Violation 
protect  herself  and  the  person  of  the  Pope  against  viola-  Hf.iy**See 
tions,  the  question  as  to  the  protection  of  the  Holy  See  J,"'*  ^^^ 
and  the  person  of  the  Pope  arises.     I  beheve  that,  since 
the  present  international  position  of  the  Holy  See  rests 
on  the  tacit  consent  of  the  members  of  the  Family  of 
Nations,  many  a  Roman  CathoHc  Power  would  raise  its 
voice  in  case  Italy  or  any  other  State  should  violate 
the  Holy  See  or  the  person  of  the  Pope,  and  an  inter- 
vention for  the  purpose  of  protecting  either  of  them 
would  have  the  character  of  an  intervention  by  right. 
Italy  herself  would  certainly  make  such  a  violation  by 
a  foreign  Power  her  own  affair,  although  she  has  no 
more  than  any  other  Power  the  legal  duty  to  do  so. 
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and  although  she  is  not  responsible  to  other  Powers  for 
violations  of  the  Personality  of  the  latter  by  the  Holy 
See  and  the  Pope.^ 


XII 


European 
States. 


STATES  AT  PRESENT  INTERNATIONAL  PERSONS 

§  108.  All  the  European  States  are,  of  course,  members 
of  the  Family  of  Nations.     They  are  the  following : 

Great  Powers  are  : 

Great  Britain.  France.  Italy. 

Germany  and  Russia  are  not  at  the  present  time  Great 
Powers,  but  may  weU  become  so  again. 

Smaller  States  are : 


Albania.^ 

Austria. 

Belgium. 

Bulgaria. 

Czecho-Slovakia. 

Denmark. 

Finland. 

Greece. 

Holland. 

Hungary. 


Luxemburg.^ 

Montenegro,^ 

Norway. 

Poland. 

Portugal. 

Roumania. 

Serb- Croat-Slovene  State. 

Spain. 

Sweden. 

Turkey. 


Very  small,  but  yet  full  sovereign,  States  are  : 
Monaco  ^  and  Lichtenstein. 


^  Was  the  confiscation  in  1916  of 
the  Palais  de  Venice,  the  seat  of  the 
Austrian  Legation  at  the  Holj'  See, 
a  violation  of  the  Pope's  Personality  ? 
The  Pope  protested  against  the  con- 
fiscation as  a  violation  of  his  privi- 
leges. See  below,  §  390  n. ,  and  Scelle 
iaR.G.,  xxiv.  (1917),  pp.  244-255. 


^  The  future  status  of  Albania, 
Luxemburg,  and  Montenegro  is, 
however,  at  present  unsettled. 

^  But  see  now  the  treaty  between 
France  and  Monaco  referred  to 
above,  §  93. 
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Neutralised  State  ls  : 
Switzerlaiul. 

Half  s<.)vereigii  States  are  : 

Andorra  (under  the  protectorate  of  France  and 
Spain). 

Sun  Marino  (under  the  protectorate  of  Italy). 

Danzig  (under  Articles  102-104  of  the  Treaty  of 
Peace  with  Germany  a  Free  City,  and  there- 
fore an  independent  State.  But  it  is  only 
half  sovereign,  because  it  is  placed  under  the 
protection  of  the  League  of  Nations,  and  its 
foreign  relations  are  conducted  by  Poland). 

Part  sovereign  States  are  : 

(a)  Member-States  of  Germany. 

(6)  Member-States  of  Switzerland  : 

Zurich,  Berne,  Lucerne,  LTri,  Schwyz,  Unter- 
walden  (ob  und  nid  dem  Wald),  Glarus,  Zug, 
Fribourg,  Soleure,  Basle  (Stadt  und  Land- 
schaft),  SchafEhausen,  Appenzell  (beider 
Rhoden),  St.  Gall,  Grisons,  Aargau,  Thurgau, 
Tessin,  Vaud,  Valais,  Neuchatel,  Geneva. 

The  position  of  the  territories  (other  than  Finland 
and  Poland)  which  formed  part  of  the  Russian  Empire 
is  still  imsettled.  The  British  Government  has  recog- 
nised the  Govermnents  of  Esthonia,  Lithuania,  and 
Latvia  as  de  facto  Govermnents,  but  these  territories 
have  not  so  far  secured  recognition  as  independent 
States. 

§  109.  In  America  there  are  twenty-one  States  which  American 
are  members  of  the  Family  of  Nations,  but  it  must  be  ^^*'^**- 
emphasised  that  the  member-States  of  the  five  Federal 
States  on  the  American  continent,  although  they  are 
part  sovereign,  have  no  footing  within  the  Family  of 
Nations,  because  the  American  Federal  States,  in  con- 
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tradistinction  to  Switzerland,  absorb  all  possible  inter- 
national relations  of  their  member-States. 

In  North  America  -^  there  are  : 

Great  Power :  The  United  States  of  America. 
Smaller  State :  The  United  States  of  Mexico. 

In  Central  America  there  are  : 


Costa  Eica. 

Honduras. 

Cuba. 

Nicaragua. 

San  Domingo. 

Panama. 

Guatemala. 

San  Salvador. 

Haiti. 

In  South  America  there  are  : 

The  United  States  of 

Ecuador. 

Argentina. 

Paraguay. 

Bohvia. 

Peru. 

The  United  States  of 

Uruguay. 

Brazil. 

The  United  States  of 

Chih. 

Venezuela. 

Colombia. 

African 
States. 

§  110.  In  Africa  ^  there  are  : 

TTt^^n    : c<j.-j_ 

Full  sovereign  States : 

Abyssinia.^  Liberia. 

HaK  sovereign  States : 

Egypt  (under  British  protectorate). 

I  (under  French  protectorate). 

The  Soudan  has  an  exceptional  position ;  being 
under  the  condominium  of  Great  Britain  and  Egypt, 
a  footing  of  its  own  within  the  Family  of  Nations  the 
Soudan  certainly  has  not. 


^  As  to  the  position  of  Canada  and 
Newfoundland  in  North  America, 
South  Africa  in  Africa,  India  in 
Asia,  and  Australia  and  Nev  Zealand 


in  Australasia,  all  self-governing 
Dominions  of  the  British  Empire, 
see  above,  §§  94a  and  946. 

*  But  see  above,  §  28  (5)  and  §  103. 
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§111.   In  Asia  ^  there  are  : 
Full  sovereign  States  : 
Great  Powor  :  Jiij)an. 
Smaller  States  :  Afglianistan.- 
China.2 
Hedjaz. 
Half  sovereign  States : 

Mongolia.* 

The  position  of  the  territories  formerly  part  of  the 
Russian  Empire  remains  unsettled.  The  British  Govern- 
ment has  recognised  the  Governments  of  Azerbaijan, 
the  Erivan  Kepubhc  of  Armenia  ^  and  Georgia  as  de  facto 
Governments,  but  these  territories  have  not  so  far  been 
recognised  as  independent  States. 


A«i«Ue 
Sutec 


'ersia.- 
Siam.'- 


Thibet.2 


*  As  to  the  position  of  Canada  and 
Newfoundland  in  North  America, 
South  Africa  in  Africa,  India  in 
Asia,  and  Australia  and  New  Zealand 
in  Australasia,  all  self  -  guverning 
Dominions  of  the  British  Empire, 
see  above,  $§  94a  and  94^. 

•  But  see  above,  §  28  (5)  ami  i?  103. 
'  It  has  been  officially  stated  that 

hy  the  Treaty  of  Peace  with  Turkey 
.i  new  State  of  Armenia,  with  fron- 
tiers at  present  undetermined  but 
presumably    including    the    Erivan 


Republic,  is  to  be  provisionally 
recognised  as  an  independent  State 
subject  to  the  rendering  of  adminis- 
trative advice  and  assistance  by  a 
Mandatory  in  accordance  with 
Article  22  of  the  Covenant  of  the 
League  of  Nations  (see  below,  §  167p, 
p.  287),  and  that  Syria  and  Mesopo- 
tamia are  to  be  established  as  States 
of  the  same  kind.  Provision  is  also 
to  be  made  for  the  future  status  of 
Palestine. 


CHAPTER  II 

POSITION   OF   THE   STATES  WITHIN  THE  FAMILY 
OF   NATIONS 

I 

INTERNATIONAL  PERSONALITY 

Vattel,  i.  §§  13-25— Hall,  §  7— Westlake,  i.  pp.  306-309— Lawrence,  §  57— 
Phillimore,  i.  §§  144-147— Twiss,  i.  §  106— Wheaton,  §  60— Hershey, 
No.  131— Moore,  i.  §  23— Bluntschli,  §§  64-81— Hartmann,  §  15— HeflFter, 
§  26— Holtzendorff  in  Holtzendorff,  ii.  pp.  47-51— Gareis,  §§  24-25— 
Liszt,  §  7— Ullmann,  §  38— Bonfils,  Nos.  235-241— Despagnet,  Nos. 
165-166  — Nys,  ii.  pp.  216-222  — Pradier-Fod6r6,  i.  Nos.  165-195— 
M^rignhac,  i.  pp.  233-239— Rivier,  i.  §  19— Fiore,  i.  Nos.  367-371— 
Martens,  i.  §  72 — Fontenay,  Des  Droits  et  des  Devoirs  des  ^tats  entre  eux 
(1888)— Pillet  in  R.G.,  v.  (1898),  pp.  66  and  236,  vi.  (1899),  p.  503— 
Cavaglieri,  /  Diritti  fondamentali  degli  Stati  nella  Societd,  internazionale 
(1906)— Brown  in  A.J.,  ix.  (1913),  pp.  305-335. 

The  so-         §  112.  Until  the  last  two  decades  of  the  nineteenth 
Funda-     centuij  all  jurists  agreed  that  membership  of  the  Family 
mental     of  Nations  bestowed  so-called  fundamental  rights  on 
^^  ^  ^"     States.     Such  rights  were  chiefly  enumerated  as  the 
rights  of  existence,  of  self-preservation,  of  equality,  of 
independence,  of  territorial  supremacy,  of  holding  and 
acquiring  territory,  of  intercourse,  and  of  good  name 
and  reputation.     It  was  and  is  maintained  that  these 
fundamental  rights  are  a  matter  of  course  and  self- 
evident,  since  the  Family  of  Nations  consists  of  sove- 
reign States.     But  no  unanimity  exists  with  regard  to 
the  number,  the  appellation,  and  the  contents  of  these 
alleged  fundamental  rights.     Thus,  to  mention  a  modern 
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French  writer,  Pillet,^  although  he  rejects  all  the  funda- 
mentiil  rights  which  are  usually  enumerated,  asserts  the 
existence  of  one  fundamental  right,  namely,  the  right 
of  every  State  to  demand  respect  for  its  sovereignty. 
Again,  to  mention  a  modern  German  writer,  Kaufmann  ^ 
asserts  that  the  right  of  self-preservation  is  the  only 
fundamental  right.  A  great  confusion  ^  exists,  and 
hardly  two  text-book  writers  agree  in  details  with 
regard  to  the  fundamental  rights.  This  condition  of 
things  has  led  to  a  searching  criticism  of  the  whole 
matter,  and  several  writers  *  have  in  consequence  thereof 


»  See  n.a.,  V.  (180S),  pp.  OH  an. I 
236,  and  R.G.,  vi.  (1S9U),  p.  503. 

-  See  Kaufmann,  Das  U'estii,  dei 
Vulhrrfchtu  uiul  die  Clausula  rehxu 
tic  tIaiUihut  (H>11),  pp.  106  204. 

'  Tlie  '  Declaraticju  of  the  Riglits 
and  Duties  of  Nations'  proclaimed 
bj'  the  American  Institute  of  Inter- 
national Law  in  1916,  at  its  fir.'ft 
meeting  at  Washington,  has  in  no 
way  improved  matters.  The  f(jll(jw- 
ing  is  the  text  of  this  deeliiratif)n  : — 

I.  Every  nation  has  the  right  to 
exist,  and  to  protect  and  to  conserve 
its  existence  ;  but  this  right  neitlier 
implies  the  right  nor  justifies  the 
act  of  the  State  to  protect  itself  or  to 
conserve  its  existence  by  the  ooiu- 
mission  of  unlawful  acts  against 
innocent  and  unofi'ending  States. 

II.  Every  nation  has  the  riuht  to 
independence  in  the  sense  that  it 
has  a  right  to  the  pursuit  of  happi- 
ness, and  is  free  to  develop  it.'^elt 
without  interference  or  control  from 
othir  States,  provided  that  in  so 
<loing  it  does  not  interfere  with  or 

iolate  the  rightjj  of  other  States. 

III.  Every  nati<m  is  in  law  and 
before  law  the  equal  of  every  other 
nation  belonging  to  the  Society  of 
Naticms,  and  all  nations  have  the 
right  to  claim  and,  accoi-ding  to  the 
l>eolaration  of  Indepemlence  of  the 
United  States,  'to  assume,  among 
thf  powers  of  the  earth,  the  separate 
and  equal  station  to  which  the  laws 
of  nature  and  of  nature's  God  entitle 
them.' 

IV.  Every  nation  Irns  the  right  to 
territory  within  defined  boundaries 
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and  to  exercise  exclusive  jurisdiction 
over  its  territory,  and  all  persons, 
whether  native  or  foreign,  foumi 
therein. 

V.  Every  nation  entitled  to  a 
right  by  the  Law  of  Nations  is  entitled 
to  have  that  right  respected  and  pro- 
tected by  all  other  nation.-^,  for  riglit 
and  duty  are  correlative,  and  the 
right  of  one  is  the  duty  of  all  to 
observe. 

VI.  International  Law  is  at  one 
and  the  same  time  both  national  and 
international  :  national  in  the  sen.se 
that  it  is  the  law  of  the  land  and 
applicable  iis  such  to  the  decision  of 
all  questions  involving  its  principles  ; 
interniitional  in  the  sense  that  it  is 
the  law  of  the  Societj'  of  Nations  and 
applicable  as  such  to  all  questions 
between  and  among  the  members  of 
the  Society  of  Nations  involving  its 
principles. 

S(>e  A.J.,  X.  (rjlfi),  p.  212,  and 
the  Report. 

*  See  Stoerk  in  HoltzendorfTs 
Encyklopiidin  der  Rechttiviueiischaft, 
5th  ed.  (1890),  p.  1291  ;  Jellinek, 
Sy$tem  der  tulyjecdvfn  6ff':ntH'htv 
Jiechte  (1892),  p.  302;  Heilb..rn, 
Syttein,  p.  279,  and  others.  The 
arguments  of  these  wi'it«rs  have 
met,  however,  considerable  resist- 
ance, and  the  existence  of  funda- 
mental rights  of  States  is  emphatic - 
all}'  defended  by  other  writers.  See, 
for  instance,  Pillet.  I.e.,  Liszt,  §  7, 
and  Gareis,  §§  24  and  2o.  Westl'.Ve. 
i.  p.  306,  is  in  the  ranks  of  i 
writers  who  deny  the  cxistein 
fundamental  rights. 


194  POSITION   OF  THE   STATES 

asked  that  the  fundamental  rights  of  States  should 
totally  disappear  from  the  treatises  on  the  Law  of 
Nations.  I  certainly  agree  with  this.  Yet  it  must  be 
taken  into  consideration  that  under  the  wrong  heading 
of  fundamental  rights  a  good  many  correct  statements 
have  been  made  for  hundreds  of  years,  and  that  numerous 
real  rights  and  duties  are  customarily  recognised  which 
are  derived  from  the  very  membership  of  the  Family 
of  Nations.  They  are  rights  and  duties  which  do  not 
rise  from  international  treaties  between  a  multitude  of 
States,  but  which  the  States  customarily  hold  as  Inter- 
national Persons,  and  which  they  grant  and  receive 
reciprocally  as  members  of  the  Family  of  Nations. 
They  are  rights  and  duties  connected  with  the  position 
of  the  States  within  the  Family  of  Nations,  and  it  is 
therefore  only  adequate  to  their  importance  to  discuss 
■  them  in  a  special  chapter  under  that  heading. 
Inter-  §  113.  International  Personality  is  the  term  which 

iSrsmf-^  characterises  fitly  the  position  of  the  States  within  the 
aiity  a  Family  of  Nations,  since  a  State  acquires  International 
Qualities.  Personality  through  its  recognition  as  a  member.  What 
it  really  means  can  be  ascertained  by  going  back  to  the 
basis  ^  of  the  Law  of  Nations.  Such  basis  is  the  common 
consent  of  the  States  that  a  body  of  legal  rules  shall 
regulate  their  intercourse  with  one  another.  Now  a 
legally  regulated  intercourse  between  sovereign  States 
is  only  possible  under  the  condition  that  a  certain  liberty 
of  action  is  granted  to  every  State,  and  that,  on  the 
other  hand,  every  State  consents  to  a  certain  restric- 
tion of  action  in  the  interest  of  the  liberty  of  action 
granted  to  every  other  State.  A  State  that  enters  into 
the  Family  of  Nations  retains  the  natural  liberty  of 
action  due  to  it  in  consequence  of  its  sovereignty,  but 
at  the  same  time  takes  over  the  obHgation  to  exercise 
self-restraint  and  to  restrict  its  liberty  of  action  in  the 

^  See  above,  §  12. 
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interest  of  that  of  other  States.  In  entering  into  the 
Family  of  Nations  a  State  comes  as  an  equal  to  equals  ;  ^ 
it  demands  that  certain  consideration  be  paid  to  its 
dignity,  the  retention  of  its  independence,  of  its  terri- 
torial and  its  personal  supremacy.  Recognition  of  a 
State  as  a  member  of  the  Family  of  Nations  involves 
recognition  of  such  State's  equality,  dignity,  independ- 
ence, and  territorial  and  personal  supremacy.  But  the 
recognised  State  recognises  in  turn  the  same  quahties 
in  other  members  of  that  family,  and  thereby  it  under- 
takes responsibility  for  violations  committed  by  it.  All 
these  quahties  constitute  as  a  body  the  International 
Personahty  of  a  State,  and  International  Personahty 
may  therefore  be  said  to  be  the  fact,  involved  in  the  very 
membership  of  the  Family  of  Nations,  that  equality, 
dignity,  independence,  territorial  and  personal  supre- 
macy, and  the  responsibihty  of  every  State  are  recog- 
nised by  every  other  State.  The  States  are  Inter- 
national Persons  because  they  recognise  these  quahties 
in  one  another,  and  recognise  their  responsibihty  for 
violations  of  these  qualities. 

§  114.  But   the   position   of   the   States   within   the  other 
Family  of  Nations  is  not  exclusively  characterised  by  ^^^rLd^sof 
these  quahties.     The  States  make  a  community  because  ^^^  Po"- 
there   is   constant   intercoiu-se   between   them.     Inter-  sStTs 
course  is  therefore  a  condition  without  which  the  Family  pamnVof^ 
of  Nations  would  not  and  could  not  exist.     Again,  there  Nations. 
are  exceptions  to  the  protection  of  the  quahties  which 
constitute  the  International  Personahty  of  the  States, 
and  these  exceptions  are  likewise  characteristic  of  the 
position  of  the  States  within  the  Family  of  Nations. 
Thus,  in  time  of  war  belligerents  have  a  right  to  violate 
one  another's  Personality  in  many  ways ;    even  anni- 
hilation of  the  vanquished  State,  through  subjugation 
after  conquest,  is  allowed.     Thus,  further,  in  time  of 

*  See  above,  §  14. 
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peace  as  well  as  in  time  of  war,  such  violations  of  the 
Personahty  of  other  States  are  excused  as  are  com- 
mitted in  self-preservation  or  through  justified  inter- 
vention. And,  finally,  jurisdiction  is  also  important 
for  the  position  of  the  States  within  the  Family  of 
Nations.  Intercourse,  self-preservation,  intervention, 
and  jurisdiction  must,  therefore,  likewise  be  discussed 
in  this  chapter. 

II 

EQUALITY,   EANK,   AND   TITLES 

Vattel,  ii.  §§  35-48— Westlake,  i.  pp.  321-325— Lawrence,  §§  112-119— 
Phillimore,  i.  §  147,  ii.  §§  27-43— Twiss,  i.  §  12— Halleck,  i.  pp.  125-155 
—Taylor,  §  282— Wheaton,  §§  152-159— Hershey,  No.  146— Moore,  i. 
§  24— Bluntschli,  §§  81-94— Hartmann,  §  14— Heffter,  §§  27-28— Holtzen- 
dorff  in  Holtzendorff,  ii.  pp.  11-13— Ullmann,  §§  36  and  37— Bonfils,  Nos. 
272-278— Despagnet,  Nos.  167-171— Pradier-Fod^r^,  ii.  Nos.  484-594— 
M6rignhac,  i.  pp.  310-320— Rivier,  i.  §  9— Nys,  ii.  pp.  235-255— Calvo, 
i.  §§  210-259— Fiore,  i.  Nos.  428-451,  and  Code,  Nos.  393-426— Martens, 
i.  §§  70-71 — Lawrence,  Essays,  pp.  191-213 — Westlake,  Papers,  pp.  86- 
109 — Huber,  Die  Gleichheit  der  Staaten  (1909) — Schiicking,  Der  Staaten- 
verband  der  Haager  Konferenzen  (1912),  pp.  216-229 — Satow,  Diplomatic 
Practice,  i.  §§  21-88— Nys  and  Streit  in  R.I.,  2nd  Ser.  i.  (1899),  pp.  273- 
313,  and  ii.  (1900),  pp.  5-25— Hicks  in  A.J.,  ii.  (1908),  pp.  5,30-561. 

Legal  §  115.  The  equality  before  International  Law  of  all 

rSilte^  member-States  of  the  Family  of  Nations  is  an  invariable 
quahty  derived  from  their  International  Personality.^ 
Whatever  inequality  may  exist  between  States  as  regards 
their  size,  population,  power,  degree  of  civihsation, 
wealth,  and  other  quahties,  they  are  nevertheless  equals 
as  International  Persons.  This  legal  equality  has  three 
important  consequences : 

The  first  is  that,  whenever  a  question  arises  which 
has  to  be  settled  by  the  consent  of  the  members  of  the 
Family  of  Nations,  every  State  has  a  right  to  a  vote, 
but  to  one  vote  only. 

»  See  above,  §§  14  and  113. 
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The  second  consequence  is  that  legally — although 
not  politically — the  vote  of  the  weakest  and  smallest 
State  has  quite  as  much  weight  as  the  vote  of  the  largest 
and  most  powerful.  Therefore  any  alteration  of  an 
existing  rule  or  creation  of  a  new  rule  of  International 
Law  by  a  law-making  treaty  has  legal  validity  for  the 
signatory  Powere  and  those  only  who  later  on  accede 
expressly  or  submit  to  it  tacitly  through  custom. 

The  third  consequence  is  that — according  to  the  rule 
par  in  parem  non  habet  imperium — no  State  can  claim 
jurisdiction  over  another  full  sovereign  State.  There- 
fore, although  foreign  States  can  sue  in  foreign  courts,^ 
they  cannot  as  a  rule  be  sued  ^  there,  unless  they  volun- 
tarily accept^  the  jurisdiction  of  the  court  concerned, 
or  have  submitted  themselves  to  such  jurisdiction  by 
suing  ■*  in  such  foreign  court.  ^ 

To  the  rule  of  equality  there  are  three  exceptions : 

First,  such  States  as  can  for  some  purposes  ^  only  be 
considered  International  Persons,  are  not  equals  of  the 
full  members  of  the  Family  of  Nations. 

Secondly,  States  under  suzerainty  and  under  pro- 
tectorate,  which   are   half    sovereign    and    under   the 

*  See  Phillimore,  ii.  §  113  A;  connected  with  the  claim  in  the 
Young,  Foreign  Companies  and  other  action.  As  regards  the  German  case 
Corporations  (1912),  pp.  300-309;  of  Hell/eld  v.  The  Russian  Govern- 
Nys,  ii.  pp.  3-40-348;  Loening,  Die  ment,  see  Kohler  in  iT.  F.,  iv.  (1910), 
li'erirhtthark-'rit  iihfr  fremde  Slaaten  pp.  309-333;  the  opinions  of  Lalwnd, 
und  Souverane  (1903);  Pra<ig,  Nos.  Mtili,  and  Seuffert,  ibid.,  pp.  334- 
104-190;  and  the  following  cases:  448;  Baty  in  tha  Law  Magazine  ajul 
The  Utiited  States  V.  ]Vagner,  (\SQ1)  Beinew,  xxxv.  (1909-1910),  p.  207; 
L.R.2Ch.App.  582;  The  Republic  of  Wolf  man  in  A.  J.,  iv,  (1910),  pp. 
Mexico  V.  Franciscode  A  rrangoiz,  a/tul  373-383. 

Olhert,  (1855)  11  Howard's  Practice  *  Quite      exceptional      cases     are 

Reports   1   (quoted   by   Scott,   Cases  created     by     Article     281     of     the 

071  International  Law  (1902),  p.  110)  ;  Treaty    of     Peace    with    Germany, 

The    Sapphire,    (1870)    11    Wallace  Article  233  of  the  Treaty  of  Peace 

1R4.     See  also  below,  §  348.  with  Austria,  and  Article  161  of  the 

*  See  De  Haber  v.  The  Qu^en  of  Treaty  of  Peace  with  Bulgaria, 
P'yrtwjal,  (1851)  17  Q.B.  J  71  and  which  provide  that  if  the  German  or 
196,  and  Vavasseur  v.  Krupp,  (1878)  Austrian  or  Bulgarian  Governments 
L.R.  yCh.  D.  3.51.  engage  in  international  tra<le,  they 

^  >\:g  Priolcauv.  The  United  Statis  shall   not   in    respect   thereof   have 

an*/  Andrew  Johjuon,    (1866)    L.R.  any  rights,  privileges,  or  immunities 

2  K<iuity  659.  of  sovereignty. 

*  Provided  the  cross-suit  is  really  "  See  above,  §  103. 
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guardianship  ^  of  other  States  with  regard  to  the  man- 
agement of  external  affairs,  are  not  equals  of  States 
which  enjoy  full  sovereignty. 

Thii'dly,    the   part    sovereign    member-States    of    a 
Federal  State  are  not  equals  of  full  sovereign  States. 

It  is,  however,  quite  impossible  to  lay  down  a  hard 
and  fast  general  rule  concerning  the  amount  of  in- 
equality between  the  equal  and  the  unequal  States, 
as  everything  depends  upon  the  circumstances  and  con- 
ditions of  the  special  case.  Thus,  for  instance,  such 
States  as  can  only  for  some  parts  be  considered  to  be 
International  Persons,  and,  further,  half  and  part 
sovereign  States,  have  not  always  a  right  to  a  vote  when 
a  question  arises  which  has  to  be  settled  by  the  consent 
of  the  members  of  the  Family  of  Nations.  Again,  a 
State  under  the  suzerainty  of  another,  and  also  a  State 
under  the  protectorate  of  another,  may  in  some  cases 
be  bound  by  the  vote  of  the  suzerain  and  the  protect- 
ing State  respectively.  Further,  a  Federal  State  may 
for  some  matters  have  jurisdiction  over  its  part 
sovereign  member-States,  as  may  a  suzerain  State 
over  its  vassal. 
Political  §  116.  Legal  equahty  must  not  be  confounded  with 
monyof  poHtical  equahty.  The  enormous  differences  between 
Powers.  States  as  regards  their  strength  are  the  result  of  a  natural 
inequahty  which,  apart  from  rank  and  titles,  finds  its 
expression  in  the  province  of  pohcy.  Politically,  States 
are  in  no  manner  equals,  as  there  is  a  difference  between 
the  Great  Powers  and  others.  All  arrangements  made 
by  the  body  of  the  Great  Powers  naturally  gain 
the  consent  of  the  minor  States,  and  the  body  of  the 
Great  Powers  in  Europe  was  therefore  in  the  period 
before  the  World  War  called  the  European  Concert. 
There  were  then  eight  Great  Powers — Great  Britain, 
Austria-Hungary,  France,  Germany,  Italy,  and  Eussia 

^  See  above,  §§  91  and  93. 
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in  Kiiroj>e,  ami  the  United  St^t^js  of  America  and 
Japan  outside  Europe.  Hut  owing  to  the  defeat  of 
the  Central  Empires  and  the  hreakihiwn  of  Russia, 
there  are  at  present  oidy  live  IJreat  lV>\vers,  namely, 
the  British  Empire,  France  and  Italy,  together  with  the 
United  States  in  America,  and  Japan  in  iiaia  ;  these 
are  the  States  which  are  called  in  the  Treaties  of  Peace 
the  *  Principal  Allied  and  Associated  Powers.'  The 
Great  Powers  are  the  leaders  of  the  Family  of  Nations, 
and  every  advance  of  the  Law  of  Nations  during  the 
past  has  been  the  result  of  their  pohtical  hegemony, 
although  the  initiative  towards  progress  was  frequently 
taken  by  a  minor  Power. 

But,  however  important  the  position  and  the  influ- 
ence of  the  Great  Powers  may  be,  they  are  by  no  means 
derived  from  a  legal  basis  or  rule.^  It  is  nothing  else 
than  powerful  example  which  makes  the  smaller  States 
agree  to  the  arrangements  of  the  Great  Powers.  Great 
Powers  do  not  enjoy  any  superiority  of  right,  but  only 
a  priority  of  action.  Nor  has  a  State  the  character  of 
a  Great  Power  by  law.  It  is  nothing  else  than  actual 
size,  strength,  and  economic  influence  which  make  a 
State  a  Great  Power.  Changes,  therefore,  often  take 
place.  \Vhereas  at  the  time  of  the  Viemia  Congress  in 
1815  eight  States — namely,  Great  Britain,  Austria, 
France,  Portugal,  Prussia,  Spain,  Sweden,  and  Russia 
— were  still  considered  Great  Powers,  their  number 
decreased  soon  to  five,  when  Portugal,  Spain,  and  Sweden 
lost  that  character.  But  the  so-called  Pentarchy  of 
the  remaining  Great  Powers  turned  into  a  Hexarchy 
after  the  unification  of  Italy,  because  the  latter  became 
at  once  a  Great  Power.  The  United  States  rose  as  a 
Great  Power  out  of  the  civil  war  in  1865,  and  Japan 

*  This  is,  however,  maintainerl  by  and  Pitt  Cobbett,  Castt  and  Opiniona 

a   few   writers.     See,    for   instance,  on  Inttmational  Law,  2nd  ed.  vol.  i. 

Lorimer,  i.  p.  170;  Lawrence,  gfi  113  (190^),  p.  50. 
and  114;  Westlake,  i.  pp.  321-323, 


States. 
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did  the  same  out  of  the  war  with  China  in  1895.  On 
the  other  hand,  in  consequence  of  the  World  War, 
Austria,  Germany,  and  Russia  ceased  to  be  Great  Powers, 
although  Germany,  as  well  as  Russia,  may  in  the  course 
of  time  again  become  Great  Powers.  It  is  a  question 
of  poHtical  and  economic  influence,  and  not  of  law, 
whether  a  State  is  or  is  not  a  Great  Power.  Whatever 
large-sized  State  with  a  large  population  gains  such 
strength  and  economic  power  that  its  political  influence 
must  be  reckoned  with  by  the  other  Great  Powers, 
becomes  a  Great  Power  itself.^  Nor  has  the  estabhsh- 
ment  of  the  League  of  Nations  with  the  preponderance 
of  the  Great  Powers  within  its  Council  turned  their 
political  into  a  legal  hegemony,  because  this  preponder- 
ance is  only  the  fruit  of  their  political  influence. 
Rank  of  §  117.  Although  the  States  are  equals  as  Inter- 
national Persons,  they  are  nevertheless  not  equals  as 
regards  rank.  The  differences  as  regards  rank  are 
recognised  by  International  Law,  but  the  legal  equality 
of  States  within  the  Family  of  Nations  is  thereby  as  little 
affected  as  the  legal  equality  of  the  citizens  is  affected 
within  a  modern  State  where  differences  in  rank  and 
titles  of  the  citizens  are  recognised  by  Municipal  Law. 
The  vote  of  a  State  of  lower  rank  has  legally  as  much 
weight  as  that  of  a  State  of  higher  rank.  And  the 
difference  in  rank  nowadays  no  longer  plays  such  an 
important  part  as  in  the  past,  when  questions  of  etiquette 
gave  occasion  for  much  dispute.      It  was  in  the  six- 

^  In  contradistinction  to  the  gene-  with  legal  inequality.    I  cannot  agree 

rally  recognised  political  hegemony  with  Lawrence  when  he  says  (§  114, 

of  the  Great  Powers,  Lawrence  (§§  p.  276) :' ...  in  a  system  of  rules 

113  and  114)  and  Taylor  (§§  415  and  depending,   like  International  Law, 

424)  maintain  that  the  position  of  for  their  validity  on  general  consent, 

the  Great  Powers  is  legally  superior  what  is  political  is  legal  also,  if  it  is 

to  that  of  the  smaller  States,  being  generally   accepted   and    acted   on.' 

a  '  Primacy '  or  '  Overlordship. '    This  The  Great  Powers  are  de  facto,  by 

doctrine,  which  professedly  seeks  to  the    smaller    States,    recognised   as 

abolish    the   universally    recognised  political  leaders,  but  this  I'ecognition 

rule  of  the  equality  of  States,  has  no  does  not  involve  recognition  of  legal 

sound  basis,  and  confounds  political  superiority. 
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teeiitli  and  seventeenth  centuries  that  the  rank  of  the 
dilTerent  States  was  zealously  discussed  under  the  head- 
ing of  droit  de  'preseaiLce  or  questions  de  'prcse'ance.  The 
Congress  at  Vienna  of  1815  intended  to  establish  an 
order  of  precedence  within  the  Family  of  Nations,  but 
dropped  this  scheme  on  account  of  practical  difiiculties. 
Tims  the  matter  is  entirely  based  on  custom,  which 
recognises  the  following  three  rules  : 

(1)  The  States  are  divided  into  two  classes — namely, 
States  with,  and  States  without,  royal  honours.  To 
the  first  class  belong  Empires  and  Kingdoms ;  to  it  be- 
long Grand  Duchies  ;  to  this  class  belong  also  the  great 
Kepublics  such  as  France,  the  United  States  of  America, 
Switzerland,  the  South  American  Repubhcs,  and  others. 
All  other  States  belong  to  the  second  class.  The  Holy 
See  is  treated  as  though  she  were  a  State  with  royal 
honours.  States  with  royal  honours  have  exclusively 
the  right  to  send  and  receive  diplomatic  envoys  of  the 
first  class  ^ — namely,  ambassadors  ;  and  their  monarch s 
address  one  another  as  *  brothers  '  in  their  official  letters. 
States  with  royal  honours  always  precede  other  States. 

(2)  Full  sovereign  States  always  precede  those  under 
suzerainty  or  protectorate. 

(3)  Among  themselves  States  of  the  same  rank  do 
not  precede  one  another.  Empires  do  not  precede 
Ivijigdoms,  and  since  the  time  of  Cromwell  and  the  first 
French  RepubHc  monarchies  do  not  precede  repubhcs. 
But  the  Roman  Catholic  States  always  concede  pre- 
cedence to  the  Holy  See,  and  the  monarchs  recognise 
among  themselves  a  difference  with  regard  to  cere- 
monials between  emperors  and  kings  on  the  one  hand, 
and,  on  the  other,  grand  dukes  and  other  monarchs. 

§  118.  To  avoid  questions  of  precedence,  on  signing  a  The 
treaty,  States  of  the  same  rank  often  observe  a  conven-  q^^  .  '^' 
tional  usage  which  is  called  the '  Alternat.'    According  to 

*  See  below,  §  365. 
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that  usage  the  signatures  of  the  signatory  States  of  a 
treaty  alternate  in  a  regular  order  or  in  one  determined 
by  lot,  the  representative  of  each  State  signing  first 
the  copy  which  belongs  to  his  State.  But  sometimes 
that  order  is  not  observed,  and  the  States  sign  either  in 
the  alphabetical  order  of  their  names  in  French  or  in 
no  order  at  all  {'pele-mele). 
Titles  of  §  119.  At  the  present  time,  States,  save  in  a  few 
exceptional  instances,  have  no  titles,  although  formerly 
such  titles  did  exist.  Thus  the  former  Republic  of 
Venice,  as  well  as  that  of  Genoa,  was  addressed  as '  Serene 
Republic,"  and  up  to  the  present  day  the  Republic  of 
San  Marino  ^  is  addressed  as  '  Most  Serene  Republic' 
Nowadays  the  titles  of  the  heads  of  monarchical  States 
are  in  so  far  of  importance  to  International  Law  as  they 
are  connected  with  the  rank  of  the  respective  States. 
Since  States  are  sovereign,  they  can  bestow  any  titles 
they  like  on  their  heads.  Thus,  according  to  the  German 
Constitution  of  1871,  the  Kings  of  Prussia  had  the  title 
'  German  Emperor ' ;  the  English  monarchs  have  since 
1877  borne  the  title  '  Emperor  or  Empress  of  India  ' ; 
the  Prince  of  Roumania  assumed  in  1881,  that  of  Serbia 
in  1882,  that  of  Bulgaria  in  1908,  and  that  of  Monte- 
negro in  1910,  the  title  '  King.'  But  no  foreign  State 
is  obliged  to  recognise  such  a  new  title,  especially  when 
a  higher  rank  would  accrue  to  the  State  concerned  in 
consequence  of  such  a  new  title  for  its  head.  In  practice 
such  recognition  will  regularly  be  given  when  the  new 
title  really  corresponds  with  the  size  and  the  import- 
ance of  the  State. ^  Roumania,  Serbia,  Bulgaria,  and 
Montenegro  had  therefore  no  difficulty  in  obtaining 
recognition  as  Kingdoms. 

^  See  Treaty  Ser.  (1900),  No.  9.  recognised  by  France  till  1745,   by 

-  History,  however,  reports  several  Spain  till  1759,  nor  by  Poland  till 

cases  where  recognition   was  with-  1764.     And  the  Pope  did  not  recog- 

held  for  a  long  time.     Thus  the  title  nise    the    kingly    title    of    Prussia, 

'Emperor    of   Russia,'   assumed  by  assumed  in  1701,  till  1786. 
Peter  the  Great  in   1701,   was  not 
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With  the  titles  of  the  iieads  of  States  are  con- 
necteil  predicates.  Emperors  and  Kings  have  the  predi- 
cate *  Majesty,*  *  Grand  Dukes '  have  the  predicate 
'  Koyal  Highness,'  Dukes  that  of  '  Iligliness,'  and 
other  monarchs  that  of  '  Serene  lliglmcss.'  The  Pope 
is  addressed  as  '  Hohness '  {SanctUas).  Not  to  be 
confounded  with  these  predicates,  which  are  recog- 
nised by  the  Law  of  Nations,  are  predicates  which 
originally  were  bestowed  on  monarchs  by  the  Pope  and 
which  have  no  importance  for  the  Law  of  Nations. 
Thus  the  Kings  of  France  called  themselves  Rex 
Chrisdanissimus  or  *  First-born  Son  of  the  Church,* 
the  Kings  of  Spain  have  called  themselves  since  1496 
Rex  CathoUcus,  the  Kings  of  England  since  L521 
Defensor  Fidei,  the  Kings  of  Portugal  since  1748  Rex 
FideUssi7nus,  and  the  Kings  of  Hungary  called  them- 
selves from  1758  onwards  Rex  Apostolicus. 


Ill 
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Vattel,  ii.  §§  35-48— Lawrence,  §  120— Philliraoie,  ii.  §§  27-43— Halleck,  i. 
pp.  137-152  — Taylor,  §  162  — Wheaton,  §  160  — Hershey,  No.  147— 
Bluntschli,  §§  82-83  —  Hartniiinn,  §  15  — Heffter,  §^  32,  102,  103  — 
Hultzendorff  in  Holtzendorff,  ii.  pp.  64-69— UUmann,  §  38— Bonfils,  Nos. 
279-284— Despagnet,  Nos.  184-186— Pradier-Fod^r^,  ii.  Nos.  451-483— 
Rivier,  i.  pp.  260-262— Nys,  ii.  pp.  254-255— Calvo,  iii.  §§  1300-1302— 
Fiore,  i.  Nos.  439-451— Martens,  i.  §  78. 

§  120.  The  majority  of  text-book  writers  maintain  Dignity  a 
that  there  is  a  fundamental  right  of  reputation  and  of  *^"*^*y- 
good  name  belonging  to  every  State.  Such  a  right, 
however,  does  not  exist,  because  no  duty  corresponding 
to  it  can  be  traced  within  the  Law  of  Nations.  Indeed, 
the  reputation  of  a  State  depends  just  as  much  upon 
behaviour  as  that  of  every  citizen  within  its  boundaries. 
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A  State  which  lias  a  corrupt  Government  and  behaves 
unfairly  and  perfidiousty  in  its  intercourse  with  other 
States  will  be  looked  down  upon  and  despised,  whereas 
a  State  which  has  an  uncorrupt  Government  and  behaves 
fairly  and  justly  in  its  international  dealings  will  be 
highly  esteemed.  No  law  can  give  a  good  name  and 
reputation  to  a  rogue,  and  the  Law  of  Nations  does  not 
and  cannot  give  a  right  to  reputation  and  good  name 
to  such  a  State  as  has  not  acquired  them  through  its 
attitude.  There  are  some  States — nomina  sunt  odiosa  ! 
— which  indeed  justly  possess  a  bad  reputation. 

On  the  other  hand,  a  State  as  a  member  of  the  Family 
of  Nations  possesses  dignity  as  an  International  Person. 
Dignity  is  a  quality  recognised  by  other  States,  and  it 
adheres  to  a  State  from  the  moment  of  its  recognition 
till  the  moment  of  its  extinction,  whatever  behaviour 
it  displays.  Just  as  the  dignity  of  every  citizen  within 
a  State  commands  a  certain  amount  of  consideration 
on  the  part  of  fellow-citizens,  so  the  dignity  of  a  State 
commands  a  certain  amount  of  consideration  on  the 
part  of  other  States,  since  otherwise  the  different  States 
could  not  live  peaceably  in  the  community  which  is 
called  the  Family  of  Nations. 
Conse-  §  121.  Since  dignity  is  a  recognised  quaUty  of  States 
the Dfg"^ as  International  Persons,  all  members  of  the  Family  of 
nityof  Nations  grant  reciprocally  to  one  another  by  custom 
certam  rights  and  ceremonial  privileges.  These  are 
chiefly  the  right  to  demand — that  their  heads  shall 
not  be  libelled  and  slandered ;  that  their  heads  and 
hkewise  their  diplomatic  envoys  shall  be  granted  ex- 
territoriality and  inviolabihty  when  abroad,  and  at 
home  and  abroad  in  the  official  intercourse  with  repre- 
sentatives of  foreign  States  shall  be  granted  certain 
titles  ;  that  their  men-of-war  shall  be  granted  exterri- 
toriahty  when  in  foreign  waters  ;  that  their  symbols  of 
authority,  such  as  flags  and  coats  of  arms,  shall  not  be 
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used  improperly  and  shall  not  be  treated  with  disrespect 
on  the  part  of  other  States.  Every  State  must  not 
only  itself  comply  with  the  duties  correspond  in  jy  to  these 
rights  enjoyed  by  other  States,  but  must  also  prevent  its 
subjects  from  such  acts  as  violate  the  dignity  of  foreign 
Stiitcs,  and  must  punish  them  for  acts  of  that  kind  which 
it  could  not  prevent.  The  Municipal  Laws  of  all  States 
must  therefore  provide  for  the  j)U!iishment  of  those  who 
commit  offences  against  the  dignity  of  foreign  States,' 
and  if  the  Criminal  Law  of  the  land  does  not  contain 
such  provisions,  this  is  no  excuse  for  failure  by  the  State 
concerned  to  punish  offenders.  But  it  must  be  empha- 
sised that  a  State  must  prevent  and  punish  such  acts 
only  as  really  violate  the  dignity  of  a  foreign  State. 
Mere  criticism  of  pohcy,  historical  verdicts  concerning 
the  attitude  of  States  and  their  rulers,  utterances  of 
moral  indignation  condemning  immoral  acts  of  foreign 
Govermnents  and  their  monarchs  need  neither  be  sup- 
pressed nor  punished. 

§  122.  Connected  with  the  dignity  of  States  are  the  Maritime 
maritime  ceremonials  between  vessels,  and  between  ^fJ^i'aLs 
vessels  and  forts,  which  belong  to  different  States.  In 
former  times  discord  and  jealousy  existed  between  the 
States  regarding  such  ceremonials,  since  they  were 
looked  upon  as  means  of  keeping  up  the  superiority  of 
one  State  over  another.  Nowadays,  so  far  as  the  open 
sea  is  concerned,  they  are  considered  as  mere  acts  of 
couitesy  recognising  the  dignity  of  States.  They  are 
the  outcome  of  international  usages,  and  not  of  Inter- 
national Law,  in  honour  of  the  national  flags.  They 
are  carried  out  by  dipping  flags  or  striking  sails  or 

*  According  to  the  Criminal  Law  witli    intent    to    disturb   peace   and 

of  England,    'everyone  is  guilty  uf  friendt^hip  between  ihe  UniUtl  King- 

a  misdemeanour  who  publishes  any  dom  and  the  country  to  which  any 

libel  tending  to  degra<le,  revile,  or  such  person  belongs.'     See  Steplu-n, 

expose  to  hatred  and  contempt  any  A     DiijeM    of    tht     CrimituU    Law, 

foreign    prince    or    potentate,    am-  Article  103. 
bassador  or  other  foreign  dignitary, 
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firing  guns.^  But  so  far  as  the  territorial  maritime  belt 
is  concerned,  littoral  States  can  make  laws  concerning 
maritime  ceremonials  to  be  observed  by  foreign 
merchantmen.- 


IV 

INDEPENDENCE   AND   TERRITORIAL  AND   PERSONAL 

SUPREMACY 

Vattel,  i.  Priliminaires,  §§  15-17— Hall,  §  10— Westlake,  i.  pp.  321-325— 
La\VTence,  §§  58-61— Phillimore,  i.  §§  144-149— Twiss,  i.  §  20— Halleck, 
i.  pp.  100-124— Taylor,  §  160— Wheaton,  §§  72-75— Hershey,  Nos.  133- 
134— Bluntschli,  §§  64-69— Hartmann,  §  15— Heffter,  §§  29  and  31— 
Holtzendortf  in  Holtzendorff,  ii.  pp.  56-60 — Gareis,  §§  25-26— Ullmann, 
§  38— Bonfils,  Nos.  253-271— Despagnet,  Nos.  187-189— M^rignhac,  i. 
pp.  258-267— Pradier-Fod^r^,  i.  Nos.  287-332— Rivier,  i.  §  21— Nys,  ii. 
pp.  223-226— Calvo,  i.  §§  107-109— Fiore,  i.  Nos.  372-427,  and  Gode, 
Nos.  185-392— Martens,  i.  §§  74  and  75— Westlake,  Papers,  pp.  86-101. 

independ-     §  123.  Sovereignty  as  supreme  authority,  which   is 
Territor-  independent  of  any  other  earthly  authority,  may  be 
j^^J^^^^^^^^  said  to  have  different  aspects.    As  excluding  depend- 
sonai       ence  from  any  other  authority,  and  in  particular  from 
macy  as    the  authority  of  another  State,  sovereignty  is  independ- 
^Sove^-    ^^^^*     ^^  ^^  external  independence  with  regard  to  the 
reignty.    hbcrty  of  actiou  outside  its  borders  in  the  intercourse 
with  other  States  which  a  State  enjoys.    It  is  internal 
independence  with  regard  to  the  liberty  of  action  of 
a  State  inside  its  borders.    As  comprising  the  power 
of  a  State  to  exercise  supreme  authority  over  all  persons 
and  things  within  its  territory,   sovereignty  is  terri- 
torial supremacy  {dominium,  territorial  sovereignty).    As 
comprising  the  power  of  a  State  to  exercise  supreme 
authority  over  its  citizens  at  home  and  abroad,  sove- 
reignty is  personal  supremacy  {imperium,  political  sove- 
reignty). 

^  See  Halleck,  i.  pp.  133-152,  where  the  matter  is  treated  with  all  details. 
See  also  below,  §  257.  *  See  below,  §  187. 
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For  these  reasons  a  State  as  aii  International  Person 
|K)ssesses  independence  and  territorial  and  personal 
supremacy.  These  three  qualities  are  nothing  else  tlum 
three  tispects  of  the  very  same  sovereignty  of  u  State, 
and  there  is  no  sharp  boundary  line  between  them. 
The  distinction  is  apparent  and  useful,  although  internal 
independence  is  nothing  else  than  sovereignty  com- 
prising territorial  supremacy,  but  viewed  from  a  different 
point  of  view. 

§  124.  Independence  and  territorial  as  well  as  per-  Con*e- 
sonal  supremacy  are  not  rights,   but  recognised  and  J^e^nd- 
therefore  protected  quaUties  of  States  as  International  f"'^^.*"'! 
Persons.     The  protection  granted  to  these  quabties  by  iai  and 
the  Law  of  Nations  finds  its  expression  in  the  right  of  jsupri^"* 
every  Stat€  to  demand  that  other  States  abstain  them-  ""^y- 
selves,   and  prevent  their  agents  and  subjects,   from 
committing  any  act  which  constitutes  a  violation  of  its 
independence  or  its  territorial  or  personal  supremacy. 

In  consequence  of  its  external  independence,  a  State 
can  manage  its  international  affairs  according  to  dis- 
cretion,  especially  enter  into   aUiances   and   conclude   . 
other    treaties,   send   and   receive   diplomatic   envoys, 
acquire  and  cede  territory,  make  war  and  peace. 

In  consequence  of  its  internal  independence  and 
territorial  supremacy,  a  State  can  adopt  any  constitu- 
tion it  likes,  arrange  its  administration  in  a  way  it 
thinks  fit,  enact  such  laws  as  it  pleases,  organise  its 
forces  on  land  and  sea,  build  and  pull  down  fortresses, 
adopt  any  conunercial  policy  it  Ukes,  and  so  on.  Accord- 
ing to  the  rule,  quidqiiid  eU  in  territorio  est  etiam  de 
territorio,  all  individuals  and  all  property  within  the 
territory  of  a  State  are  under  its  dominion  and 
sway,  and  even  foreign  individuals  and  property  fall 
at  once  under  the  territorial  supremacy  of  a  State  when 
they  cross  its  frontier.  Aliens  residing  in  a  State  can 
therefore  be  compelled  to  pay  rates  and  taxes,  and  to 
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serve  in  the  police  under  the  same  conditions  as  citizens 
for  the  purpose  of  maintaining  order  and  safety.  But 
aliens  may  be  expelled,  or  not  received  at  all.  On  the 
other  hand,  hospitality  may  be  granted  to  them  what- 
ever act  they  have  committed  abroad,  provided  they 
abstain  from  making  the  hospitable  territory  the  basis 
for  attempts  against  a  foreign  State.  And  a  State  can 
through  natm'alisation  adopt  foreign  subjects  residing 
on  its  territory  without  the  consent  of  the  home  State, 
provided  the  individuals  themselves  give  their  consent. 
In  consequence  of  its  personal  supremacy,  a  State 
can  treat  its  subjects  according  to  discretion,  and  it 
retains  its  power  even  over  such  subjects  as  emigrate 
without  thereby  losing  their  citizenship.  A  State  may 
therefore  command  its  citizens  abroad  to  come  home 
and  fulfil  their  military  service,  may  require  them  to  pay 
rates  and  taxes  for  the  support  of  the  home  finances, 
may  ask  them  to  comply  with  certain  conditions  in 
case  they  desire  marriages  concluded  abroad  or  wills 
made  abroad  to  be  recognised  by  the  home  authorities, 
and  can  punish  them  on  their  return  for  crimes  they 
have  committed  abroad. 
Viola-  §  125.  The  duty  of  every  State  itself  to  abstain,  and 

depend-  ^^  prcvcut  its  agcuts  and  subjects,  from  committing  any 
ence  and  act  which  coustitutcs  a  violatiou  ^  of  another  State's 
iaiand     independence  or  territorial   or  personal  supremacy  is 
Supre"^^    correlative  to  the  corresponding  right  possessed  by  the 
raaey.       other  State.      It  is  impossible  to  enumerate  all  such 
actions  as  might  constitute  a  violation  of  this  duty. 
But  it  is  of  value  to  give  some  illustrative  examples. 
Thus,  in   the   interest   of   the  independence  of  other 
States,  a    State    is  not  allowed  to  interfere    in    the 
management  of    their    international    affairs,    nor    to 
prevent  them  from  doing  or  to  compel  them   to  do 
certain  acts  in  their  international  intercom'se.    Further, 

^  See  below,  §  155. 
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ill  the  interest  of  the  territorial  siipreiiiacy  of  otlier 
States,  a  State  is  not  allt)\vcd  to  send  its  troops, 
its  men-of-war,  or  it^  police  forces  into  or  through 
foreign  territory,  or  to  exercise  an  act  of  administratit^n 
or  jurisdiction  on  foreign  territory,  without  perniLssion.' 
Again,  in  the  interest  of  the  personal  supremacy  of  other 
States,  a  State  is  not  allowed  to  naturahse  aliens  residing 
on  it«  territory  without  their  consent,'*^  nor  to  prevent 
them  from  returning  liome  for  the  purpose  of  fulfilling 
mihtary  service  or  from  paying  rates  and  taxes  to  their 
home  State,  nor  to  incite  citizens  of  foreign  States  to 
emigration. 

§  126.  Independence  is  not  boundless  liberty  for  a  Restric- 
State  to  do  what  it  hkes  without  any  restriction  what-  ilXj^S" 
ever.  The  mere  fact  that  a  State  is  a  member  of  the  '="°«- 
Family  of  Nations  restricts  its  liberty  of  action  with. 
regard  to  other  States,  because  it  is  bound  not  to  inter- 
vene in  the  affairs  of  other  States.  And  it  is  generally 
admitted  that  a  State  can  through  conventions,  such  as 
a  treaty  of  alhance  or  neutrality  and  the  like,  enter  into 
many  obhgations  which  hamper  it  more  or  less  in  the 
management  of  its  international  affairs.  Independence 
is  a  question  of  degree,  and  it  is  therefore  also  a  question 
of  degree  whether  the  independence  of  a  State  is  de- 
stroyed or  not  by  certain  restrictions.  Thus  it  is  gene- 
rally admitted  that  States  under  suzerainty  or  under 
protectorate  are  so  much  restricted  that  they  are  not 
fully  independent,  but  half  sovereign.  And  the  same 
is  the  case  w^ith  the  member-States  of  a  Federal  State 
which  are  part  sovereign.  On  the  other  hand,  the 
restrictions  connected  with  the  neutralisation  of  States 

*  But    ncighboariiig    Statts    very  fi-om  Basle  to  frermany. 
often  give  such   permission   to   une 

another.     SviTtzerLind,  for  instance,  '  See,     however,     l)elow    (§    299). 

alloM's  German  custom-house  otiioers  where  the  foot  is  stated  that   some 

to    be    stationed    on     two    railway  States  naturalise  an  alien    through 

stations  of  Basle  for  the  purpose  of  the  very  fact  of  his  taking  domicile 

examining  the  luggnge  of  travellers  on  their  territory. 

VOL.    I.  O 
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do  not,  according  to  the  correct  opinion/  destroy 
their  independence,  although  they  cannot  make  war 
except  in  self-defence,  cannot  conclude  alliances,  and 
are  in  other  ways  hampered  in  their  liberty  of  action. 

From  a  pohtical  and  a  legal  point  of  view  it  is  of  great 
importance  that  the  States  imposing  and  those  accepting 
restrictions  upon  independence  should  be  clear  in  their 
intentions.  For  the  question  may  arise  whether  these 
restrictions  make  the  State  concerned  a  dependent  one. 

Thus  through  Article  4  of  the  Convention  of  London 
of  1884,  between  Great  Britain  and  the  former  South 
African  KepubHc,  stipulating  that  the  latter  should 
not  conclude  any  treaty  with  any  foreign  State,  the 
Orange  Free  State  excepted,  v,^ithout  approval  on  the 
part  of  Great  Britain,  the  Republic  was  so  much  re- 
stricted that  Great  Britain  considered  herself  justified 
in  defending  the  opinion  that  the  Repubhc  was  not 
an  independent  State,  although  the  Repubhc  itself  and 
many  writers  were  of  a  different  opinion.^ 

Thus,  to  give  another  example,  through  Article  1  of 
the  Treaty  of  Havana  ^  of  May  22,  1903,  between  the 
United  States  of  America  and  Cuba,  stipulating  that 
Cuba  shall  never  enter  into  any  such  treaty  with  a 
foreign  Power  as  will  impair,  or  tend  to  impair,  the 
independence  of  Cuba,  and  shall  abstain  from  other 
acts,  the  Repubhc  of  Cuba  is  so  much  restricted  that 
some  writers  maintain — wrongly,  I  believe — that  Cuba 
is  under  an  American  protectorate  and  only  a  half 
sovereign  State.* 

^  See  above,  §  97.  independent  analysis  of  the  relations 

*  It  is  of  interest  to  state  the  fact  between  Great  Britain  and  the  Re- 

that,   before  the  last   phase  of  the  public. 

conflict  between  Great  Britain  and  3  g^g  Martens,  N.R.G.,  2nd  Ser. 

the  Repubhc,  influential  Continental  ^^^.j         ^g 
writers    stated    the    suzerainty    of 

Great    Britain    over    the    Republic.  *  As    regards    the    international 

See  Rivier,  i.  p.  89,  and  Holtzendortf  position    of    Cuba,    see    Whitcomb, 

in   Holtzendorff,    ii.    p.    115.    West-  La  Situation  internationale  de  Cuba 

lake,  Papers,  pp.  419-460,  gives  an  (1905),  and  Hershcy,  p.  108,  n.  28. 
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Apiiii,  the  liepubiic  uf  Paiiaiiui  is,  by  the  ILiy-Varilla 
Treaty  of  Washington  ^  of  1903,  likewise  burdened  with 
onie  restrictions  in  favour  of  the  United  States,  but 
here,  too,  it  would  be  wrong  to  maintain  that  Panama 
is  under  an  Anierican  protectorate.  Restrictions  in 
favour  of  the  Unitcil  States,  imposed  upon  San  Domingo 
by  a  treaty  of  February  8,  1907,*-  and  upon  Haiti  by  a 
treaty  of  September  IG,  1915,^  raise  simihvr  questions. 

§  127.  Just  like  independence,  territorial  supremacy  Restnc- 
does  not  give  a  boundless  liberty  of  action.     Thus,  by  Territol^" 
customary  International  Law  every  State  has  a  rii'ht  '*^  Supre- 

'  ,  •'  "        tnacy. 

to  demand  that  its  merchantmen  can  pass  through  the 
maritime  belt  of  other  States.  Thus,  further,  naviga- 
tion on  so-called  international  rivers  in  Europe  must 
be  open  to  merchantmen  of  all  States.  Thus,  thirdly, 
iureign  monarchs  and  envoys,  foreign  men-of-war,  and 
foreign  armed  forces  must  be  granted  exterritoriahty. 
Thus,  fourthly,  through  the  right  of  protection  over 
citizens  abroad,  which  is  held  by  every  State  according 
to  customary  International  Law,  a  State  cannot  treat 
foreign  citizens  passing  through  or  residing  on  its  terri- 
tory arbitrarily  according  to  discretion  as  it  might  treat 
its  own  subjects  ;  it  cannot,  for  instance,  compel  them 
to  serve  *  in  its  army  or  navy.  Thus,  fifthly,  a  State, 
in  spite  of  its  territorial  supremacy,  is  not  allowed  to 
alter  the  natural  conditions  of  its  own  territory  to  the 
disadvantage  of  the  natural  conditions  of  the  territory 
of  a  neighbouring  State — for  instance,  to  stop  or  to 

*  See  Martens,  X.K.G.,  2nd  Ser.  lowing  at  the  second  Hague  Peace 
xxxi.  p.  599.  Conference  of   1907:    'Nous  recon- 

*  A.J.,  i.  (1907),  Supplement,  p.  nai^sonsqu'en regie g^n^mleleneutre 
23.     See  also  A.  J.,  xi.  ( 1917),  p.  394.  ^/*  ^^,f ™P^  ^f  .^""«^  service  raihtaire 

*  A    T  /ir>ii>\     .  dans  1  htat  ou  il  reside.     Cependant 
.I.J.,  X.   (1916),  .Supplement,  p.        ^^^s    les   colonies    britanniques    et. 

dans  une  certaine  niesure,  dans  tous 

*  Great  Bntain  would  seem  to  les  pays  en  voie  de  formation,  la 
uphold  an  exception  to  this  rule,  for  situation  est  tout  autre  et  la  popula- 
lord  Reay,  one  of  her  delegates,  tion  toute  entiere,  sans  distinction 
deoUred  —  see  Dfuxieme  Conference  de  nationality,  peut  At  re  appel6e  sous 
mternationttle  de  la  Paix,  Actes  et  les  armes  pour  d^fendre  leur*  foyers 
Document*,  vol.  iii.   p.  41 — the  fol-  menaces.' 
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divert  the  flow  of  a  river  which  runs  from  its  own  into 
neighbouring  territory.^  Thus,  to  give  another  and 
sixth  example,  a  State  is  not  allowed  to  permit  on  its 
territory  a  conspiracy  or  the  preparation  of  a  hostile 
expedition  ^  against  another  country. 

In  contradistinction  to  these  restrictions  by  the 
customary  Law  of  Nations,  there  are  obHgations  of  many 
a  kind  which  a  State  can  assume  through  treaties,  with- 
out thereby  losing  its  internal  independence  and  terri- 
torial supremacy.  Thus  France  by  three  consecutive 
treaties  of  peace — namely,  that  of  Utrecht  of  1713,  that 
of  Aix-la-Chapelle  of  1748,  and  that  of  Paris  of  1763 — 
entered  into  the  obligation  to  pull  down  and  not  to  re- 
build the  fortifications  of  Dunkirk.^  Again,  Napoleon  i. 
imposed  after  the  Peace  of  Tilsit  of  1807  upon  Prussia 
the  restriction  *  not  to  keep  more  than  42,000  men  under 
arms  during  ten  years  from  January  1,  1809  ;  and  after 
the  World  War  the  Allies  imposed  upon  Germany  the 
restriction  not  to  keep  more  than  100,000  men  under 
arms,  nor  a  navy  larger  than  necessary  for  coast  defence 
and  purposes  of  police,  nor  any  military  or  naval  air 
forces.  Restrictions  were  likewise  placed  on  the  armed 
forces  of  Austria  and  Bulgaria,  and  will  doubtless  be 
placed  on  those  of  Hungary  and  Turkey.  Again,  Article 
29  of  the  Treaty  of  Berlin  of  1878  imposed  upon  Monte- 
negro the  restriction  not  to  possess  a  navy.^  There  is 
hardly  a  State  in  existence  which  is  not  in  one  point 
or  another  restricted  in  its  territorial  supremacy  by 
treaties  with  foreign  Powers. 

^  See  below,   §  178a.       A.  J.,   vi.  *  This  restriction  was  agreed  upon 

(1912),    pp.    478-485,    gives    an   in-  in   secret    articles   of    the    Franco- 

teresting     account     concerning     an  Prussian  Convention  of   September 

attempted     intex'ference    with    the  8,     1808.      See    Clerq,    Recueil    des 

natural    course    of    the    River    Rio  Traites  conclus  par  la  Fra7ice  (ISQi), 

Grande.  vol.  ii.  p.  272. 

^  See  Curtis  in  A.J.,  viii.  (1914), 
pp.  1-37,  224-255.  «  It  is  doubtful  whether  this  re- 

*  This  restriction  was  abolished  by  striction  was  still  in  force  at  the  out- 
Article  17  of  the  Treaty  of  Paris  of  break  of  the  World  War  ;  see  below, 
1783.  §  258. 
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§  128.  Personal  supremacy  does  not  give  a  bound-  R««trio. 
less  liberty  of  action  either.  Although  the  citizens  of  peJlI,1S" 
a  State  remain  under  its  power  when  abroad,  such  -"^"p**- 
State  is  restricted  in  the  exercise  of  this  power  with 
regard  to  all  those  matters  in  which  the  foreign  State 
on  whose  territory  these  citizens  reside  is  competent 
in  consequence  of  its  territorial  supremacy.  The  duty 
to  respect  the  territorial  supremacy  of  a  foreign  State 
must  prevent  a  State  from  doing  all  acts  which,  although 
thev  are  according  to  its  personal  supremacy  within 
its  competence,  would  violate  the  territorial  supremacy 
of  this  foreign  State.  Thus,  for  instance,  a  State  is 
prevented  from  requiring  such  acts  from  its  citizens 
abroad  as  are  forbidden  to  them  by  the  Municipal  Law 
of  the  land  in  which  they  reside,  and  from  ordering  them 
not  to  commit  such  acts  as  they  are  bound  to  commit 
according  to  the  Municipal  Law  of  the  land  in  which 
they  reside.^ 

But  a  State  may  also  by  treaty  obligation  be  for 
some  parts  restricted  in  its  Uberty  of  action  with  regard 
to  its  citizens.  Thus  Articles  5,  27,  35,  and  44  of  the 
Treaty  of  Berhn  of  1878  restricted  the  personal  supre- 
macy of  Bulgaria,  Montenegro,  Serbia,  and  Roumania 
in  so  far  as  these  States  were  thereby  obhged  not 
to  impose  any  religious  disabilities  on  any  of  their 
subjects.^ 

*  For  example,  in  time  of  war,  a  the  Serb-Croat-Slovene  State  under- 
belligerent  is  not  entitled  to  pro-  taking  to  assure  full  and  complete' 
hibit  one  of  its  nationals,  resident  in  protection  of  life  and  lil>erty  to  all 
a  neutral  State  under  the  laws  of  its  inhabitants  without  distinction 
which  debts  must  be  paid,  from  pay-  of  birth,  nationality,  language,  race, 
ing  a  debt  due  to  a  national  of  the  or  religion.  (Treaty  Ser.  (1919), 
other  belligerent.  No.  17,  Cmd.  461.)    As  to  Roumania, 

*  See  above,  §  73.  By  u  treaty  see  now  the  treaty  concluile«l  on 
concluded  on  Septemljer  10,  1919,  December  9,  1919,  between  the 
betwtren  the  Unit«<l  States  of  Amcr-  Principal  Allieil  and  Associated 
ica,  the  British  Empire,  France,  Powers  and  Roumania  (Treat}'  Ser. 
Italy  and  Japan,  and  the  Serb-  (1920),  No.  »),  Cmd.  588)  ;  and  as  to 
^''      '  ^'             "^tate,  iIk*  restrictions  Bulgaria,  the  Treaty  of  Peace  with 

rbia  by  Article  35  of        Hul^'aria,  Articles  49-57.      See  also 
Li--  *.vu.j  ,1  ijcrliu  were  abrogateil,        below,  §  568A. 
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V 

SELF-PRESERVATION 

Vattel,  ii.  §§49-53,  119-121— Hall,  §§  8,  83-86— Westlake,  i.  pp.  312-317— 
Philliraore,  i.  §§  210-220— Twiss,  i.  §§  106-112— Halleck,  i.  pp.  119-124 
—Taylor,  i;S  401-409— Wheaton,  §§  61-62— Hershey,  No.  132— Moore, 
ii.  §§  215-219— Hartmann,  §  15— Heffter,  §  30— Holtzendorff  in  Holtzen- 
dorff,  ii.  pp.  51-56— Gareis,  §  25— Liszt,  §  7— Ullmann,  §  38— Heilborn, 
pp.  280-299  — Bulmerincq,  §  22  — Bonfils,  Nos.  242-252  —  Despagnet, 
Nos.  172-175— M6rignhac,  i.  pp.  239-245— Pradier-Fod6r6,  i.  Nos.  211- 
286— Rivier,  i.  §  20— Nys,  ii.  pp.  218-221— Calvo,  i.  §§  208-209— Fiore, 
i.  Nos.  452-466— Martens,  i.  §  73— Westlake,  Papers,  pp.  110-125— 
Cavaretta,  Lo  Stato  cli  Necessitcl  nel  Diritto  internazionale  (1910) — 
Cybichowski,  Studien  zum  internationalen  Recht  (1912),  pp.  21-71  — 
VisscheriniJ.G'.,  xxiv.  (1917),  pp.  74-108. 

Seif-pre-  g  129.  Fiom  the  earliest  time  of  the  existence  of 
an  Excuse  the  Law  of  NatioHs  self-preservation  was  considered 
for  Viola-  g^g^(3jgJ^^  justification  for  many  acts  of  a  State  which 
violate  other  States.  Although,  as  a  rule,  all  States 
have  mutually  to  respect  one  another's  personality, 
and  are  therefore  bound  not  to  violate  one  another,  as 
an  exception,  certain  violations  of  another  State  com- 
mitted by  a  State  for  the  purpose  of  self-preservation 
are  not  prohibited  by  the  Law  of  Nations.  Thus,  self- 
preservation  is  a  factor  of  great  importance  for  the 
position  of  the  States  within  the  Family  of  Nations, 
and  most  writers  maintain  that  every  State  has  a  funda- 
mental right  of  self-preservation.^  But  nothing  of  the 
kind  is  actually  the  case,  if  the  real  facts  of  the  law  are 
taken  into  consideration.  If  every  State  really  had  a 
right  of  self-preservation,  all  the  States  would  have  the 
duty  to  admit,  sufier,  and  endure  every  violation  done  to 
one  another  in  seK-preservation.  But  such  duty  does  not 
exist.  On  the  contrary,  although  self-preservation  is 
in  certain  cases  an  excuse  recognised  by  International 

^  This    right    was    formerly    fre-  interests  in  case  of  a  conflict  between 

quently  called  Droit  de  Convenance,  its  own  and  the  interests  of  another 

and  was  said  to  consist  in  the  right  State.     See  Heffter,  §  26. 
of  every  State  to  act  in  favour  of  its 
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Ijaw,  no  State  is  obliged  patiently  to  submit  to  viola- 
tions done  to  it  by  such  other  State  as  act«  in  self-pre- 
servation, but  ean  repulse  them.  It  is  a  fact  that  in 
eertiiin  cases  violatioas  committed  in  self-preservation 
are  not  prohibited  by  the  Law  of  Natioas.  But,  never- 
theless, they  remain  violations,  may  therefore  be  re- 
pulsed, and  indemnities  ^  may  bo  demanded  for  damage 
ilone.  Self-preservation  is  consequently  an  excuse, 
because  violations  of  other  States  are  in  certain  excep- 
tional cases  not  prohibited  when  they  are  committed 
for  the  purpose,  and  in  the  interest,  of  self-preservation, 
although  they  need  not  be  patiently  suffered  and  endured 
by  the  States  concerned. 

§  130.  It  is  frequently  maintained  that  every  viola- wh»t 
tion  is  excused  so  long  as  it  was  caused  by  the  motive  seif-pre- 
of  self-preservation ;   but  it  becomes  more  and  more  ^^"*^"'" 
recognised  that  violatioas  of  other  States  in  the  in-  ExcuAed. 
terest  of  self-preservation  are  excused  in  cases  of  iieces- 
sity  only.     Only  such  acts  of  violence  in  the  interest 
of   self-preservation    are    excused    as    are    necessary 
in   self-defence,    because    otherwise    the    acting   State 
would  have  to  suffer,  or  have  to  continue  to  suffer,  a 
violation  against  itself.     If  an  imminent  violation,  or 
the  continuation  of  an  already  commenced  violation, 
can  be  prevented  and  redressed  otherwise  than  by  a 
violation  of  another  State  on  the  part  of  the  endangered 
State,  this  latter  violation  is  not  necessary,  and  there- 
fore not  excused   and  justified.-    When,   to  give  an 
example,  a  State  is  informed  that  on  neighbouring  terri- 
tory a  body  of  armed  men  is  being  organised  for  the 
purpose  of  a  raid  into  its  territory,  and  when  the  danger 
can  be  removed  through  an  appeal  to  the  autliorities  of 

*  Sec  below,  §  154  II.  as  a  neci-ssity  ol    sr.  uiuch 

is  'instant,  overwli.  :  i  Icav- 

*  Mr.  Wchstcr,  lliL-  Arat-i-u  .m  iiig  no  fhoioe  of  nn-nii^,  uImI  no 
Secretary  of  StaU-,  deliniHl  tin*  moiiieiTt  f(»r  dt*liberation.'  Sec- 
tMcenaity  which  vsuuld  l.«  un  exeu^ti        M.m-iv,  ii.  *J  -M",  |'    J'-'. 
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\     vV^  the  neighbouring  country,  no  case  of  necessity  has  arisen. 
{)    ^jp         But  if  such  an  appeal  is  fruitless  or  not  possible,  or  if 
^  there  is  danger  in  delay,  a  case  of  necessity  arises,  and 

the  threatened  State  is  justified  in  invading  the  neigh- 
bouring country  and  disarming  the  intending  raiders. 

And  I  believe  that  the  term  self-defence  must  not 
here  be  understood  in  its  narrower  sense,  meaning 
defence  against  an  act  of  individuals  only,  but  also 
in  its  wider  sense  meaning  the  aversion  of  a  disaster 
caused  or  threatened  by  the  work  of  nature.  For  in- 
stance, if  a  river  flowing  successively  through  the  terri- 
tories of  two  States  is  provided  with  a  lock  in  the  lower 
State,  and  if,  through  a  sudden  rise  of  the  upper  part 
of  the  river,  the  territory  of  the  upper  State  be  danger- 
ously flooded,  and  if  there  be  not  sufficient  time  to 
approach  the  local  authorities,  it  would  be  an  excusable 
act  on  the  part  of  the  upper  State  to  send  some  of  its 
own  officials  into  the  lower  State  to  open  the  lock. 

The  reason  of  the  thing,  of  course,  makes  it  necessary 
for  every  State  to  judge  for  itself  whether  a  case  of 
necessity  in  self-defence  has  arisen.  On  the  one  hand, 
therefore,  it  is  impossible  to  lay  down  a  hard  and  fast 
rule  regarding  the  question  when  a  State  may  or  may 
not  have  recourse  to  self-help  which  violates  another 
State,  and  on  the  other  hand,  the  door  is  open  to  abuse. 
Everything  depends  upon  the  circumstances  and  con- 
ditions of  the  special  case,  and  it  is  therefore  of  value 
to  give  some  historical  examples.^ 

§  131.  After  the  Peace  of  Tilsit  of  1807,  the  British 
Government  ^  was  cognisant  of  a  secret  article  of  this 
treaty,    according   to   which   Denmark   should,   under 

■^  See   Cybichowski,   op.- cit.,    pp.  tory    of    Europe,    etc.,    ed.     1849, 

46-56,  where  a  number  of  examples  viii.    pp.    246-267  ;    Holland    Rose, 

are   discussed  which  are   not   men-  Napoleonic  Studies  (1904),  pp.   133- 

tioned  here.  152  ;  and  the  same  writer's  paper  in 

the   Transactions  of  the  Royal  His- 

*  I  follow  Hall's  (§  85)  sumraarj'  torical  Society,  New  Ser.  xx.  (1906), 

of  the  facts.     See  also  Alison,  His-  pp.  61-77. 
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certain  circiiinstances,  be  coerced  into  declaring  warCa«*of 
against  Great  Britain,  and  France  should  be  enablc^l  iCuah 
to  seize  the  Dauisli  lleet  so  as  to  make  use  of  it  against  J'j'jjjj 
Cireat  Britain.  This  plan,  when  carried  out,  would 
have  endangered  the  position  of  Great  Britain,  which 
was  then  waging  war  against  France.  As  Denmark 
was  not  capable  of  defending  herself  against  an  attack 
of  the  French  army  in  North  Germany  under  Berna- 
dotte  and  Davoust,  who  had  orders  to  invade  Demiiark, 
the  British  Govermiient  requested  Denmark  to  deliver 
up  her  tleet  to  the  custody  of  Great  Britain,  and  pro- 
mised to  restore  it  after  the  war.  And  at  the  same  time 
the  means  of  defence  against  French  invasion  and  a 
guaranty  of  her  whole  possessions  were  oflfered  to 
Denmark  by  England.  Denmark,  however,  refused  to 
comply  with  the  British  demands;  whereupon  the  British 
considered  a  case  of  necessity  in  self-defence  had  arisen, 
shelled  Copeiiliagen,  and  seized  the  Danish  fleet.  ^ 

§  132.  Another  example  is  supplied  by  the  case  of  Case  of 
AmeUa  Island.     *  Amelia  Island,  at  the  mouth  of  St.  island 
Mary's  River,  and  at  that  time  in  Spanish  territory,  ^^^^' ^• 
was  seized  in  1817  by  a  band  of  buccaneers,  under  the 
direction  of  an  adventurer  named  M'Gregor,  who  in 
the  name  of  the  insurgent  colonies  of  Buenos  Ayres 
and   Venezuela   preyed   indiscriminately  on   the  com- 
merce of  Spain  and  of  the  United  States.     The  Spanish 
Government  not  being  able  or  willing  to  drive  them  off, 
and  the  nuisance  being  one  which  required  immediate 
action.  President  Mom-oe  called  his  Cabinet  together 
in  October  1817,  and  directed  that  a  vessel  of  war 
should  proceed  to  the  island  and  expel  the  marauders, 
destroying  their  works  and  vessels.'  "^ 

'  The  action  of  England  in  this  searches,  ii.  pp.  37-41,  who  dis- 
CHB*.',  while  condemned  bj'  most  Con-  ^i  approves  of  it,  as  also  does  Walker, 
lin<  !ital   writers,  is  approved  of  bj'        Science,  p.  138. 

uidiiy   British  and   American  publi-  *  See    Wharton,    i.     §    50o,    and 

cibts.      See,    however,    Reddie,    Re-  »     Moore,  ii.  §  216. 
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Case  of  §  133.  In  1837,  during  the  Canadian  rebellion,  several 
Caroline  hundreds  of  insurgents  got  hold  of  Navy  Island  on  the 
(1837).  Canadian  side  of  the  River  Niagara  and  chartered  a 
vessel,  the  Caroline,  to  carry  supplies  from  the  port  of 
Schlosser,  on  the  American  side  of  the  river,  to  Navy 
Island,  and  from  there  to  the  insurgents  on  the 
mainland  of  Canada.  The  Canadian  Government, 
informed  of  the  imminent  danger,  on  December  29, 
1837,  sent  across  the  Niagara,  to  the  port  of  Schlosser,  a 
British  force  which  obtained  possession  of  the  Caroline, 
seized  her  arms,  set  her  on  fire,  and  then  sent  her  adrift 
down  the  falls  of  Niagara.  During  the  attack  on  the 
Caroline  two  Americans  were  killed  and  several  others 
were  wounded.  The  United  States  complained  of  this 
British  violation  of  her  territorial  supremacy,  but  Great 
Britain  asserted  that  her  act  was  necessary  in  self- 
preservation,  since  there  was  not  sufficient  time  to 
prevent  the  imminent  invasion  of  her  territory  through 
application  to  the  United  States  Government.  The 
latter  admitted  that  the  act  of  Great  Britain  would  have 
been  justified  if  there  had  really  been  necessity  in  self- 
defence,  but  denied  that,  in  fact,  such  necessity  existed 
at  the  time.  Nevertheless,  since  Great  Britain  had 
apologised  for  the  violation  of  American  territorial 
supremacy,  the  United  States  Government  did  not 
insist  upon  further  reparation.^ 

§  133a.  Although,  in  October  1915,  the  United  States 
had  recognised  General  Carranza's  Government  as  the 

^  See  Wharton,  i.  §  50c,  Moore,  vessel  (see  Moore,  ii.  §  309,  pp.  895- 
ii.  §  217,  and  Hall,  §  84.  With  the  903).  That  a  vessel  sailing  under 
case  of  The  Caroline  is  connected  the  another  State's  flag  can  nevertheless 
case  of  M'Leod,  which  will  be  dis-  be  seized  on  the  high  sens  in  case 
cussed  below,  §  446.  Hall,  §  86,  she  is  sailing  to  a  port  of  the  cap- 
Martens,  i.  §  73,  and  otliers  quote  turing  State  for  the  purpose  of  an 
also  the  case  of  The  Virginius  (1873)  invasion  or  bringing  material  help  to 
as  an  example  of  necessity  of  self-  insurgents,  there  is  no  doubt.  No 
preservation,  but  it  seems  that  the  better  case  of  necessity  of  self-pre- 
Spanish  Government  did  not  plead  servation  could  be  given,  since  the 
self-preservation  but  piracy  as  jus-  danger  is  imminent  and  can  be  frus- 
tification    for  the    capture    of    the  trated  only  by  capture  of  the  vessel. 
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lie  facto  Government  of  Mexico,  Carranza  was  not  able  Amenoan 
to  restore  ortler  in  the  northern  districts  of  Mexico,  Kxp«<ii 
where  CJeneral  \'ilhi  still  disputetl  his  authority.     On  y;;';/^)^' 
AhiFih  1),  191G,  Villa,  at  the  head  of  fifteen  hundred  men,  (lyio). 
invadetl  American    territory,  and,  attacking  the  city 
of  Columbus,  set  on  fire  a  number  of  buildings,  and 
killed  several  American  citizens,  before  he  was  driven 
back  into  Mexican  territory.     Since  Carranza  had  not 
actually    succeeded    in    establishing    his    authority    in 
North  Mexico,  President  Wilson,  on  March  10,  191G, 
sent  an  expeditionary  force  into  Mexico  for  the  purpose 
of  pursuing  Villa,  pimishing  him  for  the  violation  of 
American  territorial  supremacy,^  and  preventing  further 
attiicks.     On  June  21, 1916,  a  small  part  of  the  American 
force  was  attacked  at  Carrizal,  some  sixty  miles  south 
of  the  American  boundary  line,  by  troops  of  Carranza, 
because,  in  spite  of  warm'ng,  it  attempted  to  pass  further 
eastward  into  Mexican  territory.     During  the  attack 
twelve  Americaas  were  killed  and  fourteen  captured, 
whereas  the  Mexican  losses  were  forty-six  killed  and 
thirty-nine  wounded.     President  Wilson  at  once  de- 
manded that  the  American  prisoners  should  be  released, 
and  Carranza  comphed  with  this  demand  on  June  28. 
Subsequently  an  American-Mexican  Joint  Commission 
was  appointed  for  the  purpose  of  suggesting  measures 
for  the  estabhshment  of  order  on  the  American-Mexican 
frontier.     But  the  labour  of  this  Conmiission  was  in 
vain,  because  Carranza  refused  to  ratify  the  protocol 
signed  by  the  CommLssion.     Nevertheless,  the  American 
troops  were  withdrawn  in  January  1917. 

§1336.  In    June    1919    another     American-Mexican  The  Occu- 
case  occurred.'-     General  Villa  was  still  disputing  thejulre"" 
authority    of    President    Carranza,    and    some    of    his  t^^^^)* 
>oldiers  continuously  fired  into  El  Paso,  a  town  on  the 

»  Se«  Scott  and  Finch  in  A.J.,  x.  (1916),  pp.   337  and  890,  and  xi.  (1917), 
pp.  399-406.  »  A.J.,  viji.  (1919),  p.  557. 
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American  side  of  the  border.  To  stop  the  nuisance 
American  troops  crossed  into- Mexican  territory,  and  in 
order  to  frustrate  the  imminent  capture  of  the  town  of 
Juarez  by  General  Villa's  forces,  they  occupied  the  town 
themselves.  As,  however,  the  forces  of  Villa  dispersed 
in  consequence  of  the  American  action,  the  American 
troops  evacuated  Juarez  shortly  afterwards,  and  Presi- 
dent Carranza  was  notified  that  the  United  States 
expected  that  he  would  take  all  necessary  measures  to 
prevent  the  loss  of  American  lives  and  destruction  of 
property  in  consequence  of  the  action  of  the  ViUistas. 
The  Ger-  §  133c.  During  the  night  of  August  1,  1914,  after 
Son  of ^'^  having  declared  war  on  Eussia,  but  before  her  declara- 
Luxem-  tiou  of  War  upou  France,  Germany  marched  troops  into 
Belgium  neutralised  Luxemburg  and  occupied  the  country.  At 
(1914).  ggyen  o'clock  on  the  following  evening,  the  German 
Minister  at  Brussels  presented  an  ultimatum  demand- 
ing from  Belgium  the  right  of  passage  for  German  troops 
through  her  territory,  but  threatening,  in  the  event  of 
refusal,  to  treat  Belgium  as  an  enemy.  As  Belgium 
refused  to  accede  to  the  demands  of  Germany,  German 
troops  invaded  Belgium  on  August  4,  and,  in  spite  of 
the  heroic  resistance  of  the  Belgian  army,  almost 
the  whole  of  Belgium  was  conquered,  and  remained 
under  German  occupation  throughout  the  World  War. 
Germany  justified  this  violation  of  the  permanent  neu- 
trality of  Luxemburg,  as  well  as  Belgium,  by  pointing 
out  that  she  was  threatened  by  a  Russian  attack  on 
one  of  her  frontiers  and  by  a  French  attack  on  another, 
and  that  necessity  in  self-preservation  compelled  her 
armies  to  break  through  Luxemburg  and  Belgium  for 
the  purpose  of  aiming  a  decisive  blow  at  France.  Out- 
side Germany,  it  is  almost  universally  recognised  that 
this  plea  of  necessity  in  self-preservation  was  a  mere 
pretext,  and  was  not  justified  by  the  facts  of  the  case. 
Germany  did  not  act  in^self-preservation  at  all,  because 
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she  was  not  attacked,  and  no  attack  was  tlireatening. 
It  was  Germany  who  dewlared  war  upon  Russia  and 
France,  and  she  attacked  France  through  Belgium, 
because  she  thought  in  this  way  she  would  be  able 
quickly  to  defeat  France,  and  then  to  turn  all  her  might 
against  Russia.^ 

VI 
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Vattel,  ii.  §§  54-62— Hall,  §§  88-95— Westlake,  i.  pp.  317-321— Lawrence, 
§§  62-70— Phillimore,  i.  §§  390-415a— Halleck,  i.  pp.  102-124— Taylor, 
§§  410-430— Walker,  §  7— Hershey,  Nos.  135-145— Wharton,  i.  §§  45-72 
—Moore,  vi.  §§  897-926— Wheaton,  §§  63-71— Bluntschli,  §§  474-480— 
Hartmann,  §  17 — Heffter,  §!5  44-46 — Geffcken  iu  Holtzendorff,  iv.  pp. 
131-168— Gareis,  §  26— Liszt,  §  7— Ullmann,  §§  163-164— Bonfils,  Nos, 
295-323— Despagnet,  Nos.  193-216— M^rignhac,  i.  pp.  284-310— Pradier- 
Yodh%  i.  Nos.  354-441— Rivier,  i.  §  31— Nys,  ii.  pp.  226-234,  242-247 
— Calvo,  i.  §§  110-206— Fiore,  i.  Nos.  561-608,  and  Code,  Nos.  548-562 
— Martens,  i.  §§  76-77 — Bernard,  On  the  Principle  of  Non-intervention 
(1860) — Haiitefeuille,  Le  Principe  de  Non-intervention  (1863) — Stapleton, 
Intervention  and  Non-intervention,  or  the  Foreign  Policy  of  Great  Britain 
from  1790  to  1S65  (1866)— Geffcken,  Daa  Recht  der  Intervention  (1887) 
— Kebedgy,  De  I' Intervention  (1890) — Floecker,  De  I' Intervention  en 
Droit  international  (1896) — Drago,  Cohro  coercitivo  de  Deudaa  publicaa 
(1906) — Moulin,  La  Doctrine  de  Drago  (1908) — Wachter,  Die  volkerrecht- 
liche  Interventio7i  als  Mittel  der  Selbsthilfe  (1911) — Cavaglieri,  Ulnttr- 
vento  nella  sua  Definizione  giuridica  (1913) — Schoenborn,  Die  Besitzung 
von  Veracruz  (1914) — Hodges,  The  Doctrine  of  Intervention  (1915). 

§  134.  Intervention  is  dictatorial  interference  by  a  Concep- 
State  in  the  affairs  of  another  State  for  the  purpose  of  character 
maintaining  or  altering  the  actual  condition  of  things'.'  °^  ^"^'■" 

c^  .  .  .  .  vention. 

Such  intervention  can  take  place  by  right  or  without 
a  right,  but  it  always  concerns  the  external  independ- 

^  It   is    impossible    in    a    general  violation.     Readers  must  be  referred 

treatine    on    International    Law    to  to  the  excellent  work  of  Charles  De 

enter  into  a  detailed  discussion  of  Visscher,  La  Belgique  et  les  Juriites 

the   German   violation   of    the    per-  allemands  (\^\i6).     An  English  trans- 

manent    neutrality    of     Luxemburg  lation  of   this  work   was   published 

and    Belgium,    and   of    the    various  under    the    title    Belgium's    Case  — 

attempts  on  the  part  of  numerous  where  is  to  be  found  a  gootl  biblio- 

Gerraan   writers,    who   mostly  con-  graphy. 
tradiot  one  another,  to  justify  this 
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ence  or  the  territorial  or  personal  supreniacy  of  the 
State  concerned,  and  the  whole  matter  is  therefore  of 
great  importance  for  the  position  of  the  States  within 
the  Family  of  Nations.  That  intervention  is,  as  a  rule, 
forbidden  by  the  Law  of  Nations  which  protects  the 
International  Personality  of  the  States,  there  is  no 
doubt.  On  the  other  hand,  there  is  just  as  little  doubt  ^ 
that  this  rule  has  exceptions,  for  there  are  interventions 
which  take  place  by  right,  and  there  are  others  which, 
although  they  do  not  take  place  by  right,  are  never- 
theless admitted  by  the  Law  of  Nations,  and  are  excused 
in  spite  of  the  violation  of  the  Personality  of  the  respec- 
tive States  which  they  involve. 

Intervention  can  take  place  in  the  external  as  well 
as  in  the  internal  afiairs  of  a  State.  It  concerns,  in  the 
first  case,  the  external  independence,  and  in  the  second 
I  either  the  territorial  or  the  personal  supremac}^  But 
;  it  must  be  emphasised  that  intervention  proper  is  always 
/  dictatorial  interference,  not  interference  pure  and  simple.^ 
Therefore  intervention  must  neither  be  confounded  with 
good  offices,  nor  with  mediation,  nor  with  intercession, 
nor  with  co-operation,  because  none  of  these  imply  a 
dictatorial  interference.  Good  offices  is  the  name  for 
such  acts  of  friendly  Powers  interfering  in  a  conffict 
between  two  other  States  as  tend  to  call  negotiations  into 
existence  for  the  peaceable  settlement  of  the  conffict, 
and  mediation  is  the  name  for  the  direct  conduct  on 
the  part  of  a  friendly  Power  of  such  negotiations.^ 
Intercession  is  the  name  for  interference  consisting 
in  friendly  advice  given  or  friendly  offers  made  with 
regard  to  the  domestic  affairs  of  another  State.  And, 
lastly,  co-operation  is  the  appellation  of  such  inter- 

^  The  so-called  doctrine   of  non-  without  any  legal  basis  whatever, 
intervention   as   defended   by   some  j  -.jr^   ^^        .,  .      ,, 

Italian  writers  (see  Fiore,  i.  No.  565),  ..  JJ^^y   7^*^^^   constantly  com- 

who  deny  that  intervention  is  ever  ™^^  ^^'^  confusion, 
justifiable,    is    a    political    doctrine  ^  See  below,  vol.  ii.  §  9. 
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fercnce  as  consists  iu  help  and  assistance  lent  by  one 
State  to  another  at  the  latter  s  request  for  the  purpose 
of  suppressing  an  internal  revolution.  Thus,  for  example, 
in  18-(),  at  the  request  of  the  Portuguese  Government, 
Great  Britain  sent  troops  to  Portugal  in  order  to  assist 
the  Government  against  a  threatening  revolution  on  the 
[uirt  of  the  followers  of  Don  Miguel ;  and,  in  1849,  at 
the  request  of  Austria,  Russia  sent  troops  into  Hungary 
to  assist  Austria  in  suppressing  the  Hungarian  revolt. 

§  135.  It  is  apparent  that  such  interventions  as  take  interven- 
place  by  right  must  be  distinguished  from  others.  Where-  {{('"ht^ 
ever  there  is  no  right  of  intervention,  although  it  may 
be  admissible  and  excused,  an  intervention  violates 
either  the  external  independence  or  the  territorial  or 
the  personal  supremacy.  But  if  an  intervention  takes 
place  by  right,  it  never  constitutes  such  a  violation, 
because  the  right  of  intervention  is  always  based  on  a 
legal  restriction  upon  the  independence  or  territorial  or 
personal  supremacy  of  the  State  concerned,  and  because 
the  latter  is  in  duty  bound  to  submit  to  the  intervention. 
Now  a  State  may  have  a  right  of  intervention  against 
another  State,  mainly  for  six  reasons  :  ^ 

(1)  A  suzerain  State  has  a  right  to  intervene  in  many 
affairs  of  the  vassal,  and  a  State  which  holds  a  protec- 
torate has  a  right  to  intervene  in  all  the  external  affairs 
of  the  protected  State. 

(2)  If  an  external  affair  of  a  State  is  at  the  same  time 
by  right  an  aftaii'  of  another  State,  the  latter  has  a  right 
to  intervene  in  case  the  former  deals  with  that  affair 
unilaterally. 

The  events  of  1878  provide  an  illustrative  example. 
Russia  had  concluded  the  prehminary  Peace  of  San 
Stefano  with  defeated  Turkey  ;  Great  Britain  protested 
because  the  conditions  of  this  peace  were  inconsistent 
with  the  Treaty  of  Paris  of  1856  and  the  Convention  of 

*  The  enumeration  is  not  intended  to  be  exhaustive. 
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London  of  1871,  and  Kiissia  agreed  to  the  meeting  of 
the  Congress  of  Berhn  for  the  purpose  of  arranging 
matters.  Had  Russia  persisted  in  carrying  out  the 
prehminary  peace,  Great  Britain,  as  well  as  other  signa- 
tory Powers  of  the  Treaty  of  Paris  and  the  Convention 
of  London,  doubtless  possessed  a  right  of  intervention. 

Another  example  is  provided  by  the  Bryan-Chamorro 
Treaty  between  the  United  States  and  Nicaragua  of 
August  5,  1914,  granting  to  the  former  an  exclusive 
option  to  construct  another  interoceanic  canal  across 
Nicaraguan  territory,  and  a  naval  base  in  the  Gulf  of 
Fonseca,  and  ceding  to  the  former  Great  Corn  Island 
and  Little  Corn  Island  in  the  Caribbean  Sea.  The 
Repubhcs  of  Costa  Rica,  San  Salvador,  and  Honduras 
protested  against  this  treaty  on  the  ground  that  it 
violated  treaty  rights  previously  acquired  by  them. 
Costa  Rica  and  San  Salvador  brought  an  action  against 
Nicaragua  before  the  Central  American  Court  of  Justice 
for  the  purpose  of  vindicating  their  rights,  and  the 
Court,  on  September  30,  1916,  and  March  9,  1917,  pro- 
nounced judgment  in  favour  of  Nicaragua.^ 

(3)  If  a  State  which  is  restricted  by  an  international 
treaty  in  its  external  independence  or  its  territorial  or 
personal  supremacy  does  not  comply  with  the  restric- 
tions concerned,  the  other  party  or  parties  have  a  right 
to  intervene.  Thus  the  United  States  of  America,  in 
1906,  exercised  intervention  in  Cuba  in  conformity  with 
Article  3  of  the  Treaty  of  Havana  ^  of  1903,  which 
stipulates  :  '  The  Government  of  Cuba  consents  that 
the  United  States  may  exercise  the  right  to  intervene 
for  the  preservation  of  Cuban  independence,  the  main- 

^  See  A.J.,  X.  (1916),  pp.  344-351,  those  Powers  which  guaranteed  the 

and  xi.  (1917),  pp.  156-164,  181-229,  integrity  of  Norway  under  the  con- 

674-730,  and  below,  §  522  n.  dition   that   she   did   not   cede  any 

-  See  Martens,  N.R.G.,  2nd  Ser.  part  of  her  territory  to  any  foreign 
xxxii.  p.  79.  Even  if  no  special  Power  acquired  a  right  to  inter- 
right  of  intervention  is  stipu-  vene  in  case  such  a  cession  were 
lated,  it  nevertheless  exists  in  such  contemplated,  although  the  treaty 
cases.      Thus  —  see  below,  §  574  —  concerned  did  not  stipulate  this. 


INTERVENTION  225 

tenance  of  a  Government  adequate  for  tlie  protection  of 
life,  property,  and  individual  liberty.  .  .  .'  Jjikewise 
the  United  States  of  America,  in  1904,  exercised  intc^r- 
vention  in  Panama  in  confonnity  with  Article  7  of  the 
Tre^ity  of  Washingt(jii  ^  of  1903,  which  stipulates  :  *  The 
same  right  and  authority  are  granted  to  the  United 
States  for  the  maintenance  of  public  order  in  the  cities 
of  Panama  and  Colon,  and  the  territories  and  harbours 
adjacent  thereto  in  case  the  Republic  of  Panama  should 
not  be,  in  the  judgment  of  the  United  States,  able  to 
maintain  such  order/  And  Great  Britain,  France, 
and  Russia,  the  guarantors  of  the  independence  of 
Greece,  exercised  intervention  in  Greece  during  the 
World  War  in  1916  and  1917  for  the  purpose  of  re- 
establishing constitutional  government  in  conformity 
with  Article  3  of  the  Treaty  of  London  of  1863,^  which 
stipulates  :  *  Greece,  under  the  sovereignty  of  Prince 
Wilham  of  Denmark  and  the  guarantee  of  the  three 
Courts,  forms  a  monarchical,  independent,  and  con- 
stitutional State/  King  Constantine  had  to  abdicate, 
and  his  second  son,  Alexander,  was  instituted  as  King 
of  the  Hellenes.^ 

(4)  If  a  State  in  time  of  peace  or  war  violates  such 
rules  of  the  Law^  of  Nations  as  are  universally  recognised 
by  custom  or  are  laid  down  in  law-making  treaties,  other 
States  have  a  right  to  intervene,  and  to  make  the  delin- 

*  See  Martens,  X.R.O.,  2nd  Ser.  ing  such  State  from  taking  sides 
xixi.  (1905),  p.  599.  with  his  enemy,  although  lie  has  no 

*  See  Martens,  X.R.O.,  xvii.  part  right  to  demand  that  such  St«te 
ii.  p.  79;  and  Ion  in  JV. ,  xii.  (1918),  should  liecome  his  all}'.  Thus  in 
pp.  562-588.  1916  during  the  World  War,  CJreat 

*  The  author  had  prepared  the  Britain,  France,  and  Russia  justitied 
following  paragraph  for  insertion  in  several  acts  of  coercion  against 
this  edition  ;  but  against  it  he  had  (ireece  by  referring  to  the  fact  that, 
written  a  note  that  the  question  as  they  wei-e  guarantors  of  the  in- 
required  further  consideration.  It  dependence  of  Greece,  the  position 
must  not  therefore  be  regarded  as  of  Greece  during  the  war  could  not 
being  necessarily  his  tixed  and  final  be  compared  with  the  position  of 
opinion.  '  In  case  he  is  a  belligerent,  other  neutral  States.  However,  it 
the  guarantor  of  the  independence  of  is  difficult  to  fix  tlie  extent  of  the 
another  State  has  a  right  of  inter-  right  of  intervention  which  a  guar- 
vention  for  the  purpose  of  prevent-  antor  no  doubt  poftsessea.* 

VOL.    I,  P 
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quent  submit  to  the  rules  concerned.  If,  for  instance, 
a  State  undertook  to  extend  its  jurisdiction  over  the 
merchantmen  of  another  State  on  the  high  seas,  not 
only  would  this  be  an  affair  between  the  two  States 
concerned,  but  all  other  States  would  have  a  right  to 
intervene  because  the  freedom  of  the  open  sea  is  a  uni- 
versally recognised  principle.  Or  if  a  State  which  is  a 
party  to  the  Hague  Regulations  concerning  Land  War- 
fare were  to  violate  one  of  these  regulations,  all  the 
other  signatory  Powers  would  have  a  right  to  intervene. 

(5)  A  State  that  has  guaranteed  by  treaty  the  form 
of  government  of  a  State,  or  the  reign  of  a  certain  dynasty 
over  the  same,  has  a  right  ^  to  intervene  in  case  of  change 
of  form  of  government  or  of  dynasty,  provided  the 
treaty  of  guaranty  was  concluded  between  the  respective 
States  and  not  between  their  monarchs  personally. 

(6)  The  right  of  protection^  over  citizens  abroad, 
which  a  State  holds,  may  cause  an  intervention  by  right 
to  which  the  other  party  is  legally  bound  to  submit. 
And  it  matters  not  whether  protection  of  the  life, 
security,  honour,  or  property  of  a  citizen  abroad  is 
concerned. 

The  so-called  Dmgo  ^  Doctrine,  which  asserts  the  rule 
that  intervention  is  not  allowed  for  the  purpose  of 
making  a  State  pay  its  public  debts,  is  unfounded,  and 

^  But  this  is  not  generally  recog-  coercitivo  de  Deudas  publicas  (1906)  ; 

nised  ;   see,  for  instance,  Hall,  §  93,  Barclay,    Problems   of  International 

who  denies  the  existence  of  such  a  Practice,   etc.    (1907),   pp.   115-122; 

right.     I  do  not  see  the  reason  why  Moulin,  La  Doctrine  de  Di-ago (1908); 

a  State  should  not  be  able  to  under-  Vivot,  La  Doctrina  Drago  (1911)  ; 

take  the  obligation  to  retain  a  certain  Borchard,   §§  119-126,  371-378,  and 

form    of    government    or    dynasty.  pp.    861-864;   Higgins,    The   Hague 

That   historical    events   can   justify  Peace  Conferences,   etc.    (1909),   pp. 

such  State  in  considering  itself  no  184-197  ;   Scott,    The   Hague   Peace 

longer  bound  by  such  treaty  accord-  Conferences  (1909),  vol.   i.   pp.    415- 

ing  to  the  principle  re?ms  sic  sto?i<t?>MS  422;    Calvo   in    R.I.,    2nd    Ser.    v. 

(see  below,  §  539)  is  another  matter.  (1903),  pp.  597-623 ;  Drago  in  R.O., 

,  ^     ,    ,         5  .,,n  xiv.  (1907),  pp.  251-287  ;  Moulin  in 

2  See  below,  §319.  j^  g ^     ^^^      (1907)^     pp     417-472; 

*  The  Drago   Doctrine  originates  Hershey  in  A.J.,  i.   (1907),  pp.  26- 

from    Louis    M.     Drago,    sometime  45;    Drago   in   A. J.,  i.    (1907),  pp. 

Foreign  Secretary  of  the  Republic  692-726;   Spielhagen  inZ.I.,    xxv. 

of    Argentina.      See    Drago,    Cobro  (1915),  pp.  509-565. 
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has  not  received  general  recognition,  although  Argen- 
tina and  some  other  South  American  States  tried  to 
establish  this  rule  at  the  second  Hague  Peace  Confer- 
ence of  1907.  But  this  conference  adopted,  on  the 
initiative  of  the  United  States  of  America,  a  '  Conven- 
tion ^  respecting  the  Limitation  of  the  Employment  of 
Force  for  the  Recovery  of  Contract  Debts.'  According 
to  Article  1  of  this  convention,  the  contracting  Powers 
agree  not  to  have  recourse  to  armed  force  for  the  re- 
covery of  contract  debts  claimed  from  the  Government 
of  one  country  by  the  Government  of  another  country 
as  being  due  to  its  nationals.  This  undertaking  is, 
however,  not  applicable  when  the  debtor  State  refuses 
or  neglects  to  reply  to  an  ofier  of  arbitration,  or,  after 
accepting  the  oflter,  renders  the  settlement  of  the  cmn- 
'promis  impossible,  or,  after  the  arbitration,  fails  to 
submit  to  the  award.  It  must  be  emphasised  that  the 
stipulations  of  this  convention  concern  the  recovery  of 
all  contract  debts,  whether  or  not  they  arise  from  public 
loans. 

§  136.  In  contradistinction  to  intervention  by  right,  Admissi- 
there  are  other  interventions  which  must  be  considered  Tnt'!^,.*^l 

inier\  en- 

admissible,  although  th.ey  violate  the  independence  or  V*""  ^" 

1  •  •    1  1  r      1         n  default  of 

the  territorial  or  personal  supremacy  of  the  State  con-  Right. 
cerned,  and  although  such  State  has  by  no  means  any 
legal  duty  to  submit  patiently  and  suffer  the  interven- 
tion. Of  such  interventions  in  default  of  right  there 
are  two  Idnds  generally  admitted  and  excused — namely, 
such  as  are  necessary  in  self-preservation  and  such  as 
are  necessary  in  the  interest  of  the  balance  of  power. 

(1)  As  regards  interventions  for  the  purpose  of  self-  | 
preservation,  it  is  obvious  that,  if  any  necessary  viola-  j 
tion — committed  in  self-defence — of  the  International  ' 
Personahty  of  other  States  is,  as  shown  above  (§  130), 
excused,  such  violation  must  also  be  excused  as  is  in- 

»  See  Scott  in  A. J.,  ii.  (1908),  pp.  78-94. 
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volved  in  an  intervention.  And  it  matters  not  whether 
such  an  intervention  exercised  in  self-preservation  is 
provoked  by  an  actual  or  imminent  intervention  on  the 
part  of  a  third  State,  or  by  some  other  incident. 

(2)  As  regards  intervention  in  the  interest  of  the 
balance  of  power,  it  is  likewise  obvious  that  it  must 
be  excased.  An  equilibrium  between  the  members  of 
the  Family  of  Nations  is  an  indispensable  ^  condition  of 
the  very  existence  of  International  Law.  If  the  States 
could  not  keep  one  another  in  check,  all  Law  of  Nations 
would  soon  disappear,  as,  naturally,  an  over-powerful 
State  would  tend  to  act  according  to  discretion  instead 
of  according  to  law.  Since  the  Westphalian  Peace  of 
1648  the  principle  of  the  balance  of  power  has  played  a 
preponderant  part  in  the  history  of  Europe.  It  found 
express  recognition  in  1713  in  the  Treaty  of  Peace  of 
Utrecht,  it  was  the  guiding  star  at  the  Vienna  Congress 
in  1815,  when  the  map  of  Europe  was  rearranged,  at 
the  Congress  of  Paris  in  1856,  the  Conference  of  London 
in  1867,  the  Congress  of  Berlin  in  1878,  and  at  the  end  of 
the  Balkan  War  iu  1913.  The  States  themselves  and  the 
majority  of  writers  agree  upon  the  admissibility  of  inter- 
vention in  the  interest  of  the  balance  of  power.  Most 
of  the  interventions  exercised  in  the  Balkan  Peninsula 
must,  in  so  far  as  they  are  not  based  on  treaty  rights,  be 
classified  as  interventions  in  the  interest  of  the  balance  of 
power.    Examples  of  this  are  supplied  by  collective  inter- 

^  A   survey  of  the  opinions  con-  Dupiiis,   Le  Principe   d' itquilihre  et 

ceming  the  value   of   the  principle  le    Concert   europeen  (1909),  pp.  90- 

of  the  balance  of  power  is  given  bj'  108,  and  494-513 ;  and  Ter  Meulen, 

Balmerincq,     Praxis,     Theorie    und  Der     Gedanke     der    Intemationalen 

Codification  des    Volkerrechts  (1874),  Organisation  (1917),  pp.  38-60.     It  is 

pp.  40-50,   and  Hoijer,   La   TMorie  necessary    to    emphasise    tliat    the 

de  V Equilihre  et   le    Droit  des  Oens  principle  of  the  balance  of  power  is 

(1917),  pp.  132-161  ;  but  Bulraerincq  not  a  legal  principle,  and  therefore 

and   Hoijer   themselves    reject    the  not  one  of  International   Law,   but 

principle.    See  also  Donnadieu,  Essai  one  of  international  policj^ ;  it  is  a 

aur  la  TMorie  de  I'liJquilihre  (1900),  political   principle   indispensable  to 

where   the   matter   is    exhaustively  the  existence  of  International  Law 

treated  ;     Kaeber,     Die     Idee     des  in  its  present  condition.     See  above, 

europdischen   Oleichgewichts  (1907)  ;  §  51  n. 
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ventions  exercised  by  tlie  I'uwers  in  1886  for  the  j^urpose 
of  preventing  the  outbreak  of  war  between  Greece  and 
Turkey,  in  1897  during  the  war  between  Greece  and 
Turkey  with  regard  to  the  ishind  of  Crete,  and  in  1913, 
towards  tlie  end  of  tlie  Balkan  War,  for  the  purpose  of 
estabhshing  an  independent  State  of  Albania. 

§137.  Many  jurists  maintain  that  intervention  is  interven- 
Ukewise  admissible,  or  even  has  a  basis  of  right,  when  /XJ^^t  * 
exercised  in  the  interest  of  humanity  for  the  purpose  of  "^  """ 
stopping  religious  persecution  and  endless  cruelties  in 
time  of  peace  and  war.  That  the  Powers  have  in  the 
past  exercised  intervention  on  these  grounds,  there  is 
no  doubt.  Thus  Great  Britain,  France,  and  Russia 
iuttnvened  in  1827  in  the  struggle  between  revolutionary 
Greece  and  Turkey,  because  public  opinion  was  horrified 
at  the  cruelties  conunitted  diu:ing  this  struggle.  And 
many  a  time  interventions  have  taken  place  to  stop 
the  persecution  of  Christians  ^  in  Turkey.  But  whether 
there  is  really  a  rule  of  the  Law  of  Nations  which  admits 
such  interventions  may  well  be  doubted.  Yet,  on  the 
other  hand,  it  cannot  be  denied  that  public  opinion 
.md  the  attitude  of  the  Powers  are  in  favour  of  such 
interventions,  and  it  may  perhaps  be  said  that  in  time 
the  Law  of  Nations  will  recognise  the  rule  that  inter- 
ventions in  the  interest  of  humanity  are  admissible, 
provided  they  are  exercised  in  the  form  of  a  collective 
intervention  of  the  Powers.'-^ 

§  138.  Careful  analysis  of  the  rules  of  the  Law  of  interven- 
NatioiLS  regarding  intervention  and  the  hitherto  exer-  f^'^^Q  I 
rised  practice  of  intervention  makes  it  apparent  that  ^^a"«rot 
intervention  is  de  facto  a  matter  of  poUcy  just  like  war. 

*  Concerning   the    persecution    of  cussed    from    all    eides.  See    also 

the   Jews    in   Christian    and    other  beluw,    §    292;    Rougier  in    li.G., 

cumiiriert,    see    Wolf,    XUe*    vn    the  xvii.  (1910),  pp.  4GS-52(J ;  ajul  Straus 

fhi.lfn.r.r    J/igfory    of   t?u    Jtu'ish  in   the  Proctedingt  of  tfu  American 

•  19).  SoCHly    of   luttmcUional  Lata,    vi. 

i  dl,   §§  91    and  95,  where  (1912),  pp.  45  54. 
I  lie   luenui  of  tlie  problem  are  dis- 
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This  is  the  result  of  the  combination  of  several  factors. 
Since,  even  in  the  cases  in  which  it  is  based  on  a  right, 
intervention  is  not  compulsory,  but  is  solely  in  the  dis- 
cretion of  the  State  concerned,  it  is  for  that  reason  alone 
a  matter  of  policy.  Since,  secondly,  every  State  must 
decide  for  itself  whether  vital  interests  of  its  own  are 
at  stake  and  whether  a  case  of  necessity  in  the  interest  of 
self-preservation  has  arisen,  intervention  is  in  this  respect 
again  a  matter  of  policy.  Since,  thirdly,  the  question 
of  the  balance  of  power  is  so  complicated,  and  the 
historical  development  of  the  States  involves  gradually 
an  alteration  of  the  division  of  power  between  the  States, 
it  must  likewise  be  left  to  the  appreciation  of  every 
State  whether  or  not  it  considers  the  balance  of  power 
endangered  and,  therefore,  an  intervention  necessary. 
And  who  can  undertake  to  lay  down  a  hard  and  fast 
rule  with  regard  to  the  amount  of  inhumanity  on  the 
part  of  a  Government  that  would  justify  intervention 
according  to  the  Law  of  Nations  ? 

No  State  will  ever  intervene  in  the  affairs  of  another 
if  it  has  not  some  important  interest  in  doing  so,  and  it 
has  always  been  easy  for  such  State  to  find  or  pretend 
some  legal  justification  for  an  intervention,  be  it  self- 
preservation,  balance  of  power,  or  humanity.  There  is 
no  great  danger  to  the  welfare  of  the  States  in  the  fact 
that  intervention  is  de  facto  a  matter  of  poHcy.  Too 
many  interests  are  common  to  all  the  members  of  the 
Family  of  Nations,  and  too  great  is  the  natural  jealousy 
between  the  Great  Powers,  for  an  abuse  of  intervention 
on  the  part  of  one  powerful  State  to  pass  unchallenged 
by  other  States.  Since  unjustified  intervention  violates 
the  very  principles  of  the  Law  of  Nations,  and  since, 
as  I  have  stated  above  (§  135),  in  case  of  a  viola- 
tion of  these  principles  on  the  part  of  a  State  every 
other  State  has  a  right  to  intervene,  any  unjustifiable 
intervention  by  one  State  in  the  affairs  of  another  gives 


INTERVENTION  231 

a  right  of  interveiitiou  to  all  other  States.  Thus  it 
becomes  apparent  here,  as  elsewhere,  that  the  Law  of 
Nations  is  intimately  connected  with  the  interests  of 
all  the  States,  and  that  they  must  themselves  secure 
the  maintenance  and  realisation  of  this  law.  This  con- 
dition of  things  tends  naturally  to  hamper  more  the 
ambitions  of  weaker  States  than  those  of  the  several 
Great  Powers,  but  it  seems  unalterable. 

§  139.  The  de  facto  political  character  of  the  whole  The 
matter  of  interv^ention  becomes  clearly  apparent  through  i>^"riJe. 
the  so-called  Mom*oe  Doctrine  ^  of  the  United  States  of 
America.  This  doctrine,  at  its  first  appearance,  was  in- 
directly a  product  of  the  policy  of  intervention  in  the 
interest  of  legitimacy  which  the  Holy  Alliance  pursued 
in  the  beginning  of  the  nineteenth  century  after  the 
downfall  of  Napoleon.  The  Powers  of  this  Alliance  were 
inchned  to  extend  their  pohcy  of  intervention  to  America, 
and  to  assist  Spain  in  regainhig  her  hold  over  the  former 
Spanish  colonies  in  South  America,  which  had  declared 
and  maintained  their  independence,  and  which  were 
recognised  as  independent  sovereign  States  by  the 
United  States  of  America.  To  meet  and  to  check  the 
imminent  danger,  President  James  Monroe  dehvered  his 
celebrated  Message  to  Congress  on  December  2,  1823. 
This  Message  contains  two  quite  different,  but  never- 
theless equally  important,  declarations. 

'  Wharton,  §  57  ;  Dana's  Note,  No.  pp.  50-60,  and  xvi.  (1914),  pp.  51  -59  ; 

36,  to  Wheaton,  pp.  97-112;  Tucker,  Hoeberlin   in  Z.V.,  vii.   (1913),   pp. 

Tht  Monroe  Doclr\ne(\%^3)  \  Moore,  11-38;    Kraus,    Die    Monroedoktrin 

The    Monroe    Doctrine   (1895),    and  (1913);       Bartlett      in      the      Law 

Digett,    vi.    §§    927-908;    Cespedes,  Mafjazine  and  Ret^ietc,  xxxix.  {I9li), 

La     Doctrine     d^     Monroe    (1893);  pp. " 385-427  ;  Zelmllos  in  /^r?.,  xxi. 

'Hingnh&c,  La  Doctrine  de  Monroe  (1914),     pp.     297-339;     Root     and 

d   la   Fin  du    XIX'   .S'lVc/e    (189(5);  Chandler  in   A.J.,  viii.   (1914),   pp. 

Beaumarchais,       La      Doctrine      de  427-442,    and    515-519;    Hull,     Th^ 

Monroe     (1898);     Reddaway.      The  Monroe  Doctrine  (1915)  ;  Proceedtngs 

Monroe  Doctrine  (1898);  P^tin,   Lea  of  the    American    Society    of   Inter- 

EtcU»-Unis  tt  la  Doctrine  de  Monroe  national  Law,  viii.  (1914),  pp.  6-230  ; 

(1900);  Anderson  in  the  Proceediiuja  Armstrong  in  A.J.,  x.  (1916),  pp.  77- 

of  the    American   Society    of   Inter-  103;    Hart    (A.     B.),    The    Monroe 

national  Law,  \'\.  (1912),  pp.  72-82 ;  Doctrine     (1915),    (luoBt     useful    on 

Lehr  in  H.I.,  2nd  Ser.   xv.  (1913),  account  of  its  bibliography). 
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(1)  In  connection  with  the  unsettled  boundary  Hues 
in  the  north-west  of  the  American  continent,  the  Message 
declared  '  that  the  American  continents,  by  the  free 
and  independent  condition  which  they  have  assumed 
and  maintained,  are  henceforth  not  to  be  considered 
as  subjects  for  future  colonisation  by  any  European 
Power.'  This  declaration  was  never  recognised  by 
the  European  Powers,  and  Great  Britain  and  Russia 
protested  expressly  against  it.  In  fact,  however,  no 
occupation  of  American  territory  has  since  then  taken 
place  on  the  part  of  a  European  State. 

(2)  In  regard  to  the  contemplated  intervention  of 
the  Holy  Alhance  between  Spain  and  the  South 
American  States,  the  Message  declared  that  the 
United  States  had  not  intervened,  and  never  would 
intervene,  in  wars  in  Europe,  but  could  not,  on  the 
other  hand,  in  the  interest  of  her  own  peace  and 
happiness,  allow  the  alhed  European  Powers  to  ex- 
tend their  pohtical  system  to  any  part  of  America, 
and  try  to  intervene  in  the  independence  of  the  South 
American  repubhcs. 

Since  the  time  of  President  Monroe,  the  Mom-oe 
Doctrine  has  been  gradually  somewhat  extended  in  so 
far  as  the  United  States  claims  a  kind  of  pohtical  hege- 
mony over  aU  the  States  of  the  American  continent. 
Whenever  a  conflict  occurs  between  such  an  American 
State  and  a  European  Power,  the  United  States  is  ready 
to  exercise  intervention.^  Through  the  civil  war  her 
hands  were  to  a  certain  extent  bound  in  the  sixties  of 
the  last  century,  and  she  could  not  prevent  the  occupa- 
tion of  Mexico  by  the  French  army,  but  she  intervened 
in  1865.  Again,  she  did  not  intervene  in  1902  when 
Great  Britain,  Germany,  and  Italy  took  combined  action 

^  All  the  cases  of  intervention  on  discussed  in  the  thorough  work  of 
the  part  of  the  United  States  in  the  Kraus,  Die  Monroedoktrin{,\^\Z),  pp. 
interest  of  the  Monroe  Doctrine  are       82-267. 
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against  Venezuela,  because  she  was  cognisant  of  the  fact 
that  this  action  was  intended  merely  to  make  Venezuela 
comply  with  her  international  duties.  But  she  inter- 
vened in  1896  in  the  boundary  conilict  between  Great 
Britain  and  Venezuela  ^  when  Lord  8ahsbury  had  sent 
an  uUimalum  to  Venezuela,  and  she  retains  the  Monroe 
Doctrine  as  a  matter  of  principle. 

Not  so  much  an  extension  as  an  extensive  interpreta- 
tion of  the  Monroe  Doctrine  has  taken  place  through 
the  Senate  adopting  the  following  resolution  on  August 
2,  1912  :  -  *  When  any  harbour-  or  other  place  in  the 
American  continents  is  so  situated  that  the  occupation 
thereof  for  naval  or  military  purposes  might  threaten 
the  communications  or  safety  of  the  United  States,  the 
Government  of  the  United  States  could  not  see,  without 
grave  concern,  the  possession  of  such  harboui'  or  other 
place  by  any  corporation  or  association  which  had 
such  a  relation  to  another  Govenmaent,  not  American, 
as  to  give  that  Government  practical  power  of  control 
for  naval  or  mihtary  purposes.' 

§  140.  The  importance  of  the  Monroe  Doctrine  is  of  Merits 
a  poHtical,  not  of  a  legal  character.     Since  the  Law  of  Monn.o 
Nations  is  a  law  between  all  the  civihsed  States  as  equal  i^octrine. 
members  of  the  Family  of  Nations,  the  States  of  the 
American  continent  are  subjects  of  the  same  inter- 
national rights   and  duties  as  the  European   States. 
The  European  States  are,  as  far  as  the  Law  of  Nations 
is  concerned,   absolutely  free  to  acquire  territory  in 
America  as  elsewhere.     And  the  same  legal  rules  are 
vahd  concerning  intervention  on  the  part  of  European 

^  See   Cleveland,    The    Venezxulan  in  Mexico,  intended  to  sell  this  land 

Boundary  Question  {\^\Z).  to  a  Japanese  company,  but  before 

*  This   resolution   was   passed  on  carrying  out  its  intention,  communi- 

account  of  the  so-called  Magdalena  cated  with  the  Department  of  State 

/>aycase.    The  MagdalenaBay  Com-  in    Washington   for  the   puiTpose  of 

pany,  an  American  company  ^^hicll  ascertaining  whether  there  was  any 

owned  a  tract  of  land  of  over  400,000  objection  to  the  intended  transaction, 

acres,  including  the  Magdalena  Bay  See  Kraus,  op.  cit.,  pp.  230-238. 
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Powers  both  in  American  ^  affairs  and  in  affairs  of  other 
States.  But  it  is  evident  that  the  Monroe  Doctrine,  as 
the  guiding  star  of  the  poKcy  of  the  United  States,  is 
of  the  greatest  political  importance.  And  it  ought  not 
to  be  maintained  that  this  pohcy  is  in  any  way  incon- 
sistent ^  with  the  Law  of  Nations.  In  the  interest  of  the 
balance  of  power  in  the  world,  the  United  States  con- 
siders it  a  necessity  that  European  Powers  should  not 
acquire  more  territory  on  the  American  continent  than 
they  actually  possess.  She  considers,  further,  her  own 
welfare  so  intimately  connected  with  that  of  the  other 
American  States,  that  she  thinks  it  necessary,  in  the 
interest  of  self-preservation,  to  watch  closely  the  rela- 
tions of  these  States  with  Europe  and  also  the  relations 
between  these  States  themselves,  and,  if  need  be,  to 
intervene  in  conflicts.  Since  every  State  must  decide  for 
itself  whether  and  where  vital  interests  of  its  own  are  at 
stake,  and  whether  the  balance  of  power  is  endangered  to 
its  disadvantage,  and  since,  as  explained  above  (§  138), 
intervention  is  therefore  de  facto  a  matter  of  policy,  there 
is  no  legal  impediment  to  the  United  States  carrying  out 
a  policy  in  conformity  with  the  Monroe  Doctrine.  This 
pohcy  was  a  necessity  in  order  to  establish  and  maintain 
the  independence  of  the  South  American  States,  which, 
while  the  Monroe  Doctrine  remains  in  force,  are  somewhat 
hampered  by  it.  But  with  their  growing  strength  it  will 
gradually  disappear.  For,  whenever  some  of  these 
States  become  Great  Powers  themselves,  they  will  no 
longer  submit  to  the  political  hegemony  of  the  United 
States,  and  the  Monroe  Doctrine  will  have  played  itspart.^ 

'  Many  American  wi'iters,  how-  graph  ought  to  be  read  by  every 
ever,  assert  that  the  Monroe  Doctrine  student  of  International  Law,  main- 
could  be  established  as  a  rule  tains  that  the  Monroe  Doctrine  is 
of  'American'  International  Law.  inconsistent  with  International  Law. 
See,  for  instance,  Alvarez  in  R.G., 

XX.  (1913),  p.  50,  and  Anderson  in  the  •'  The  author  was  of  opinion  that 

Proceedingsof  the  American  Society  of  Article  21  of  the  Covenant   of  the 

International  Laiv,  vi.  (1912),  p.  81.  League  of  Nations  (see  below,  §  167i) 

"  It  is  very  much  to  be  regretted  does  not  make  the  doctrine  a  rule  of 

that  Kraus,  whose  excellent  mono-  International  Law. 
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IJrotius,  ii.  o.  2,  §§  13-17— Vuttel,  ii.  §S  21-20— Hull,  §  13— Tuylor,  §  100— 
Hershcy,  No.  148 — Bluntschli,  §  381  and  p.  20 — Hartnmnn,  §  15 — 
Hefficr,  §§  26  and  33— Holtzendorlfin  Holtzcndorff,'ii.  pp.  00-04— Gareis, 
§  27— Liszt,  §  7— UUiuann,  §  38— Bunfils,  Nos.  285-289— Despagnet, 
No.  183— M6rignhao,  i.  pp.  250-2,")8— Piadicr-Fod6r6,  iv.  Nos.  1899- 
1904— Rivier,  i.  pp.  202-204- Nys,  ii.  pp.  203-274— Calvo,  iii.  §§  1303- 
1305— Fiore,  i.  No.  370— Martens,  i.  §  79. 

§  141.  Many   aclliereiits   of   the   doctrine   of   funda-  inter- 
inental  rights  inchide  therein  also  a  right  of  intercourse  p'J.esuV 
for  every  State  with  all  others.     This  right  of  intercourse  position 

.  ,     *^  .  .    ,  r     T    1  •  .    ,    of  Inter- 

is  said  to  comprise  a  right  oi  diplomatic,  commercial,  national 
postal,  telegraphic  intercourse,  of  intercourse  by  rail-  auJy""' 
way,  a  right  for  foreigners  to  travel  and  reside  on  the 
territory  of  every  State,  and  the  like.  But  if  the  real 
facts  of  international  life  are  taken  into  consideration, 
it  becomes  at  once  apparent  that  such  a  fundamental 
right  of  intercourse  does  not  exist.  All  the  conse- 
quences which  are  said  to  follow  from  the  right  of 
intercourse  are  not  at  all  consequences  of  a  right, 
but  nothing  else  than  consequences  of  the  fact  that 
intercourse  between  the  States  is  a  condition  without 
which  a  Law  of  Nations  would  not  and  could  not  exist. 
The  civilised  States  make  a  community  of  States  because 
they  are  knit  together  through  their  common  interests, 
and  the  mauifold  intercourse  which  serves  these  inte- 
rests. Through  intercourse  with  one  another,  and  wath 
the  growth  of  their  common  interests,  the  Law  of 
Nations  has  grown  up  among  the  civiUsed  States. 
Where  there  is  no  intercourse,  there  cannot  be  a  com- 
mmiity  and  a  law  for  such  community.  A  State  cannot 
be  a  member  of  the  Family  of  Nations  and  an  Inter- 
national Person,  if  it  has  no  intercourse  whatever  with 
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at  least  one  or  more  other  States.  Varied  intercourse 
with  other  States  is  a  necessity  for  every  civiKsed  State. 
The  mere  fact  that  a  State  is  a  member  of  the  Family 
of  Nations  shows  that  it  has  various  intercourse  with 
other  States,  for  otherwise  it  would  never  have  become 
a  member  of  that  family.  Intercourse  is  therefore  one 
of  the  characteristics  of  the  position  of  the  States 
within  the  Family  of  Nations,  and  it  may  be  main- 
tained that  intercourse  is  a  presupposition  of  the  In- 
ternational Personality  of  every  State.  But  no  special 
\  right  or  rights  of  intercourse  between  the  States  exist 
according  to  the  Law  of  Nations.  It  is  because  such 
special  rights  of  intercourse  do  not  exist  that  the  States 
conclude  special  treaties  regarding  matters  of  post, 
telegraphs,  telephones,  railways,  and  commerce.  On 
the  other  hand,  most  States  keep  up  protective  duties 
to  exclude  or  hamper  foreign  trade  in  the  interest  of 
their  home  commerce,  industry,  and  agriculture.  And 
although  as  a  rule  they  allow  ^  ahens  to  travel  and  to 
reside  on  their  territory,  they  can  expel  every  foreign 
subject  according  to  discretion. 
Conse-  §  142.  Intercourse  being  a  presupposition  of  Inter- 

intei>^^*'  national  Personality,  the  Law  of  Nations  favours  inter- 
Tpresif^-  course  in  every  w^ay.     The  whole  institution  of  legation 
position    serves  the  interest  of  intercourse  between  the  States, 
national    ^s  docs  the  cousular  institution.     The  right  of  legation,^ 
aUtr"      which  every  full  sovereign  State  undoubtedly  holds,  is 
held  in  the  interest  of  intercourse,  as  is  certainly  the 
right  of  protection  over  citizens  abroad  ^  which  every 
State  possesses.     The  freedom  of  the  open  sea,^  which 
has  been  universally  recognised  since  the  end  of  the 
first  quarter  of  the  nineteenth  century,  the  right  of 

^  That  an  alien  has  no  right   to  ^  See  below,  §  319.     The  right  of 

demand  to  be  admitted  to  British  protection   over   citizens    abroad   is 

territory  was  decided  in  the  case  of  frequently  said  to  be  a  special  light 

Musgrove  v.  Ghun  Teeong  Toy,  [1891]  of  self-preservation,  but  it  is  really  a 

A.C.  272.  right  in  the  interest  of  intercourse. 

2  See  below,  §  360.  *  See  below,  §  259. 
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every  State  to  the  passage  of  its  merchantmen  through 
the  maritime  belt^  of  all  other  States,  and,  further, 
freedom  of  navigation  for  the  merchantmen  of  all  nations 
on  so-called  international  rivers,'^  are  further  examples 
of  provisions  of  the  Law  of  Nations  in  the  interest  of 
international  intercourse. 

The  question  whether  a  State  has  the  right  to  require 
such  States  as  are  outside  the  Family  of  Nations  to 
open  their  ports  and  allow  commercial  intercourse 
is  frequently  discussed  and  answered  in  the  affirmative. 
Since  the  Law  of  Nations  is  a  law  between  those  States 
only  which  are  members  of  the  Family  of  Nations,  it 
has  certainly  nothing  to  do  with  this  question,  which 
is  therefore  one  of  mere  commercial  pohcy  and  of 
morality. 

VIII 

JURISDICTION 

Hall,  §§  62,  75-80  —  Westlake,  i.  pp.  246-281 —La-WTence,  §§  93-109— 
Phillimore,  i.  §§  317-355— Twiss,  i.  §§  157-171— Halleck,  i.  pp.  198-270 
—Taylor,  §§  169-171— Wheaton,  §§  77-151— Moore,  ii.  §§  175-249— 
Hershey,  No.  149— Bluntschli,  §§  388-393— Heffter,  §§  34-39— Bonfils, 
No.s.  263-260— Rivier,  i.  §  28— Nys,  ii.  pp.  304-310— Fiore,  i.  Nos.  475- 
558— Praag,  Nos.  25-48. 

§  143.  Jurisdiction  is  for  several  reasons  a  matter  jurisdic- 
of  importance  as  regards  the  position  of  the  States  ^^°'J  ^^. 
within  the  Family  of  Nations.     States  possessing  inde-  for  the 
pendence  and  territorial  as  well  as  personal  supremacy  of"the"" 
can  naturally  extend  or  restrict  their  jurisdiction  as  far  ^.^^Jfi^th 
as  they  hke.     However,  as  members  of  the  Family  of  Family  of 
Nations  and   International  Persons,    the  States  must 
exercise  self-restraint  in   the  interest   of  one  another 
in  using  this  natural  power.     Since  intercourse  of  all 
kinds  takes  place  between  the  States  and  their  subjects, 

»  See  below,  §  188.  *  See  below,  §  178. 
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the  matter  ought  to  be  thoroughly  regulated  by  the 
Law  of  Nations.  But  such  regulation  has  as  yet  only 
partially  grown  up.  The  consequence  of  both  the 
regulation  and  non-regulation  of  jurisdiction  is  that 
concurrent  jurisdiction  of  several  States  can  often  at 
the  same  time  be  exercised  over  the  same  persons  and 
matters.  And  it  can  also  happen  that  matters  fall 
under  no  jurisdiction  because  the  several  States  which 
could  extend  their  jurisdiction  over  these  matters  refuse 
to  do  so,  each  leaving  them  to  the  other's  jurisdiction. 
§  144.  As  all  persons  and  things  within  the  territory 
i^supon^l  a  State  fall  under  its  territorial  supremacy,  every 
State  has  jurisdiction  over  them.  The  Law  of  Nations, 
however,  gives  a  right  to  every  State  to  claim  so-called 
exterritoriahty,  and  therefore  exemption  from  local 
jurisdiction,  chiefly  for  its  head,i  its  diplomatic  envoys,^ 
its  men-of-war,^  and  its  armed  forces  *  abroad.  And 
partly  by  custom  and  partly  by  treaty  obhgations, 
Eastern  non-Christian  States,  Japan  now  excepted,  are 
restricted  ^  in  their  territorial  jurisdiction  with  regard 
to  foreign  resident  subjects  of  Christian  Powers. 

§  145.  The  Law  of  Nations  does  not  prevent  a  State 
from  exercising  jurisdiction  over  its  subjects  travelhng 
or  residing  abroad,  since  they  remain  under  its  per- 
sonal supremacy.  As  every  State  can  also  exercise 
jurisdiction  over  aliens  ^  within  its  boundaries,  such 
ahens  are  often  under  two  concurrent  jurisdictions. 
And,  since  a  State  is  not  obliged  to  exercise  jurisdiction 
for  all  matters  over  aliens  on  its  territory,  and  since 
the  home  State  is  not  obhged  to  exercise  jurisdiction 


Jiirisdic- 
tion  over 
Citizens 
abroad. 


1  Details  below,  §§  348-353,  and 
356.  The  exemption  of  a  State  itself 
from  the  jurisdiction  of  another  is  not 
based  upon  a  claim  to  exterritoriality, 
but  upon  the  claim  to  equality  ;  see 
above,  §  115. 

2  Details  below,  §§  385-405. 

3  Details  below,  §§  450-451.     As 


regards  the  very  limited  exterri- 
toriality of  merchantmen  which  are 
by  distress  compelled  to  enter  a 
foreign  port,  see  below,  §  189. 

*  Details  below,  §  445. 

^  Details  below,  §§  318  and  440. 

«  See  below,  §  317. 
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over  its  subjects  abroad,  it  may  and  does  happen  that 
aliens  are  actually  for  some  matters  under  no  State's 
jurisdiction. 

§  14G.  As  the  open  sea  is  not  under  the  sway  of  .lunscUc- 
any  Stat-e,  no  State  can  exercise  its  jurisdiction  there.  Op"n  SeT 
But  it  is  a  rule  of  the  Law  of  Nations  that  vessels, 
and  the  things  and  persons  thereon,  remain  during  the 
time  they  are  on  the  open  sea  under  the  jurisdiction 
of  the  State  under  whose  flag  they  sail.^  It  is  another 
rule  of  the  Law  of  Nations  that  piracy  -  on  the  open 
sea  can  be  punished  by  any  State,  whether  or  not  the 
pirate  sails  under  the  flag  of  a  State.  Further,^  a 
general  practice  seems  to  admit  the  claim  of  every 
maritime  State  to  exercise  jurisdiction  over  cases  of 
collision  at  sea,  whether  the  vessels  concerned  are  or 
are  not  sailing  under  its  flag.  Again,  in  the  interest 
of  the  safety  of  the  open  sea,  every  State  has  the  right 
to  order  its  men-of-war  to  ask  any  suspicious  merchant- 
man they  meet  on  the  open  sea  to  show  the  flag,  to 
arrest  foreign  merchantmen  saihng  under  its  flag  with- 
out an  authorisation  for  its  use,  and  to  pursue  into  the 
open  sea,  and  to  arrest  there,  such  foreign  merchantmen 
as  have  committed  a  violation  of  its  law  whilst  in  its 
ports  or  maritime  belt.^  Lastly,  in  time  of  war  belH- 
gerent  States  have  the  right  to  order  their  men-of-war 
to  visit,  search,  and  eventually  capture  on  the  open 
sea  all  neutral  vessels  for  carrying  contraband,  breach 
of  blockade,  or  umieutral  services  to  the  enemy. 

§147.  Many  States  claim  jurisdiction  and  threaten  Criminal 
punishment  for  certain  acts  committed  by  a  foreigner  ti""  over 
in  foreign  countries.^    States  which  claim  jurisdiction  Fo^eign- 
of  this  kind  threaten  punishment  for  certain  acts  either  Foreign 
against  the  State  itself,  such  as  high  treason,  forging 

'  See  below,  §  260.  °  Sec  H.iU,  §  62  ;  Westlake,  i.  pp. 

-  See  below,  §278.  261-263;   Lawrence,  §  104;   Taylor, 

*  See  below,  §  265.  §  191  ;   Moore,  ii.  §§  200  and  201  ; 

♦  See  below,  §  266.  PhilUmore,  i.  §  334. 
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bank-notes,  and  the  like,  or  against  its  citizens,  such  as 
murder  or  arson,  hbel  and  slander,  and  the  like.     These 
States  cannot,  of  course,  exercise  this  jurisdiction  as 
long  as  the  foreigner  concerned  remains  outside  their 
territory.     But  if,  after  the  committal  of  such  act,  he 
enters  their  territory  and  comes  thereby  under  their 
territorial   supremacy,    they   have   an   opportunity   of 
inflicting    punishment.      The    question    is,    therefore, 
whether  States  have  a  right  to  jurisdiction  over  acts  of 
foreigners  committed  in  foreign  countries,  and  whether 
the  home  State  of  such  an  alien  has  a  duty  to  acquiesce 
in  the  latter's  punishment  in  case  he  comes  into  the 
power  of  these  States.     The  question,  which  is  con- 
troversial, ought  to  be  answered  in  the  negative.^    For 
at  the  time  such  criminal  acts  are  committed  the  per- 
petrators are  neither  under  the  territorial  nor  under  the 
personal  supremacy  of  the  States  concerned.    And  a 
State  can  only  require  respect  for  its  laws  from  such 
aliens   as   are  permanently  or  transiently  within  its 
territory.    No  right  for  a  State  to  extend  its  jurisdic- 
tion over  acts  of  foreigners  committed  in  foreign  countries 
can  be  said  to  have  grown  up  according  to  the  Law  of 
Nations,  and  the  right  of  protection  over  citizens  abroad 
held  by  every  State  would  justify  it  in  an  intervention 
in  case  one  of  its  citizens  abroad  should  be  required  to 
stand  his  trial  before  the  courts  of  another  State  for 
criminal  acts  which  he  did  not  commit  during  the  time 
he  was  under  the  territorial  supremacy  of  such  State.^ 

*  But       Continental       publicists  adopted  the  following  (Article  8) : — 

answer  the  question  in  the  affirma-  '  Every  State  has  a  right  to  punish 

tive.       See    Mortitz,    Internationale  acts  committed  by  foreigners  outside 

Rechtshilfe  in  Strafsachen  (1888),  p.  its  territory  and  violating  its  penal 

82,  and  Praag,  No.  45.  laws  when   those   acts    contain    an 

■^  The   Institute   of    International  attack  upon  its  social  existence,  or 

Law   has   studied    the    question   at  endanger  its  security,  and  when  they 

several  meetings,  and  in  1883,  at  its  are   not    provided    against    by    the 

meeting   at   Munich  (see  Annuaire,  Criminal  Law  of  the  territory  where 

vii.  p.  156),  among  a  body  of  fifteen  they  take  place.'      But  it  must  be 

articles  concerning  the  conflict  of  the  emphasised  that  this  resolution  has 
Criminal  Laws  of  different  States,  .    value  de  lege  ferenda  only. 
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In  the  only  case  *  which  is  reported — namely,  in  the  case 
of  Cutting — an  intervention  took  place  according  to  this 
view.  In  1886  one  A.  K.  Cutting,  a  subject  of  the 
United  States,  was  arrested  in  Mexico  for  an  alleged 
hbel  against  one  Eniigdio  Medina,  a  subject  of  Mexico, 
which  was  pubhshed  in  the  newspaper  of  El  Paso  in 
Texas.  Mexico  maintained  that  she  had  a  right  to 
punish  Cutting,  because  according  to  her  Criminal  Law 
offences  committed  by  foreigners  abroad  against  Mexican 
subjects  are  punishable  in  Mexico.  The  United  States, 
however,  intervened,^  and  demanded  Cutting's  release. 
Mexico  refused  to  comply  with  this  demand,  but  never- 
theless Cutting  was  finally  released,  as  the  plaintiff  w^ith- 
drew  his  action  for  libel.  Since  Mexico  likewise  refused 
to  comply  with  the  demand  of  the  United  States  to  alter 
her  Criminal  Law  for  the  purpose  of  avoiding  in  the 
future  a  similar  incident,  diplomatic  practice  has  not 
at  all  settled  the  subject. 


^  The  case  of  Cirilo  Pouble—see 
Moore,  ii.  §  200,  pp.  227-228— con- 
cerning M'hich  the  United  Stfites  at 
first  was  inclined  to  intervene, 
proved  to  be  a  case  of  a  crime 
committed  within  Spanish  jurisdic- 
tion. The  case  of  John  A  lulerson— 
see  Moore,  i.  §  174,  pp.  932-933— is 
likewise  not  relevant,  as  he  claimed 
to  be  a  British  subject. 

*  See  Westlake,  i.  p.  252 ;  Taylor, 


§  192  ;  Calvo,  vi.  §§  171-173  ;  Moore, 
ii.  §  201  ;  and  Report  on  Extra- 
territorial Grime  and  the  Cutting  Cate 
(1887)  ;  Rolin  and  Gamboa  in  li.I., 
XX.  (1888),  pp.  559-577,  and  xxii. 
(1890),  pp.  234-250.  The  case  is 
fully  discussed  and  the  American 
claim  is  disputed  by  Mendelssohn 
Bartholdy,  Das  rdumliche  Herr- 
ichaftsgebiet  dea  Strafgesetzes  (1908), 
pp.  135-143. 
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CHAPTER  III 

RESPONSIBILITY   OF   STATES 

I 

ON   STATE   RESPONSIBILITY  IN   GENERAL 

Grotius,  ii.  c.  17,  §  20,  and  c.  21,  §  2— Pufendorf,  viii.  c.  6,  §  12— Vattel,  ii. 
§§  63-78~lIall,   §   65— Halleck,    i.   pp.    471-476— Wharton,    i.    §   21— 
Moore,    vi.   §§  979-1039  — Wheaton,    §   32  — Hershey,   Nos.    150-157— 
*  Bluntschli,  §  380a— Heffter,  g§  101-104— Holtzendorft'  in  HoUzendorff,  ii. 

pp.  70-74— Liszt,  §  24— Ullmann,  §  39— Bonfils,  Nos.  324-332— Des- 
pagnot.  No.  466— Piedelievre,  i.  pp.  317-322— Pradier-Fod6r6,  i.  Nos. 
196-210— Rivier,  ii.  pp.  40-44— Calvo,  iii.  §§  1261-1298— Fiore,  i.  Nos. 
659-679,  and  Code,  Nos.  596-615— Martens,  i.  §  118— Clunet,  Offenses 
et  Actet  hostiles  commis  par  des  Particuliers  contre  un  Etat  dtranger 
(1887)— Triepel,  Volkerrecht  und  Landesrecht  (1899),  pp.  324-381— 
Anzilotti,  Teoria  generate  della  Besponsabilitd  dello  Stato  nel  Diritto 
internazionale  (1902) — -Wiese,  Le  Droit  international  appliqud  aux 
Guerres  civiles  (1898),  pp.  43-65 — Roiigier,  Les  Guerres  civiles  et  le 
Droit  des  Gens  (1903),  pp.  448-474 — Baty,  International  Law  (1908), 
pp.  91-242 — Borcliard,  §§  73-130 — Costa,  El  Extranjero  en  la  Guerra 
civil  (1913)— Marinoni,  La  Besponsabilitd  degli  Stati  per  gli  Atti  dei  loro 
Rappresentanti  (1914) — Schoen,  Die  volkerrechtliche  Haftung  der  Staaten 
aus  unerlaubten  Handlungen  (1917) — Anzilotti  in  R.G.,  xiii.  (1906),  pp. 
5-29,  and  285-309— Foster  in  A.J.,  i.  (1907),  pp.  4-10— Bar  in  R.L,  2nd 
Ser.  i.  (1899),  pp.  464-481— Arias  in  A.J.,  vii.  (1913),  pp.  724-765— 
Goebel  in  A.J.,  viii.  (1914),  pp.  802-8.52— Peaslee  in  A. J.,  x.  (1916), 
pp.  328-336 — Harriman  in  the  Proceedings  of  the  American  Society  of 
International  Law,  ix.  (1916),  pp.  69-77. 

Nature         §  148.  It  is  often  maintained  that  a  State,  as  a  sove- 

Responsi-  reign  person,  can  have  no  legal  responsibility  whatever. 

bihty.      r|^]^-g  -g  Qj^jy  correct  with  reference  to  certain  acts  of  a 

State  towards  its  subjects.     Since  a  State  can  abolish 

parts  of  its  Municipal  Law  and  can  make  new  Municipal 

Law,  it  can  always  avoid  legal,  although  not  moral, 
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responsibility  by  a  change  of  Municipal  Law.  Different 
from  this  internal  autocracy  is  the  external  respoiLsi- 
bility  of  a  State  to  fulfil  its  international  legal  duties. 
Responsibihty  for  such  duties  is,  as  will  be  remembered/ 
a  quahty  of  every  State  as  an  International  Person, 
without  which  the  Family  of  Nations  could  not  peace- 
ably exist.  Although  there  is  at  present  no  Inter- 
national Court  of  Justice  which  could  summon  a  State 
and  estabhsh  its  responsibihty  for  neglect  of  its  inter- 
national duties.  State  responsibility  concerning  inter- 
national duties  is  nevertheless  a  legal  responsibihty. 
For  a  State  cannot  abolish  or  create  new  International 
Law  in  the  same  way  that  it  can  abolish  or  create  new 
Municipal  Law.  A  State,  therefore,  cannot  renounce 
its  international  duties  unilaterally  -  at  discretion,  but 
is  and  remains  legally  bound  by  them.  And  although 
there  is  not  and  never  will  be  a  central  authority  above 
the  several  States  to  enforce  the  fulfilment  of  these 
duties,  there  is  the  legahsed  self-help  of  the  several 
States  against  one  another.  For  every  neglect  of  an 
international  legal  duty  constitutes  an  international 
dehnquency,^  and  the  violated  State  can  through  re- 
prisals or  even  war  compel  the  dehnquent  State  to 
comply  with  its  international  duties.  It  is  only  theorists 
who  deny  the  possibility  of  a  legal  responsibihty  of 
States ;  the  practice  of  the  States  themselves  recognises 
it  distinctly,  although  there  may  in  a  special  case  be 
controversy  as  to  whether  a  responsibihty  is  to  be  borne. 
And  State  responsibihty  is  now  in  a  general  way  recog- 
nised for  the  time  of  war  by  Article  3  of  the  Hague  Con- 
vention of  1907,  concerning  the  Laws  and  Customs  of 
War  on  Land,  which  stipulates  :    *  A  belhgerent  party 

^  See  above,  §  113.  liberate  itself  from  the  engagements 

*  See  Annex  to  Protocol  I.  of  the  of  a   treaty,  or  modify   the  stipula- 

Conference  of  London,   1871,  where  tions  thereof ,  unless  with  the  consent 

the  Signatory  Powers  proclaim  that  of  the  contracting  Powers  by  means 

'  it  is  an  essential  principle  of  the  of  an  amicable  arrangement.' 

Law  of  Nations  that  no  Power  can  '  See  below,  §  151. 
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which  violates  the  provisions  of  the  said  Regulations 
shall,  if  the  case  demands,  be  liable  to  pay  compensa- 
tion.    It  shall  be  responsible  for  all  acts  committed  by- 
persons  forming  part  of  its  armed  forces/ 
Original        §  149.  Now  if  wc  examine  the  various  international 
Vicarious  dutics    out    of   which  responsibility  of    a  State   may 
state        j.jgg    ^g  £j^(j  ^^^^  j^  jg   necessary  to  distinguish  two 

Kesponsi-       .     '  ,  ... 

biiity.  different  kinds  of  State  responsibility.  They  may 
be  named  '  original '  in  contradistinction  to  '  vicarious  ' 
responsibility.  I  name  as  '  original '  the  responsibility 
borne  by  a  State  for  its  own — that  is,  for  its  Govern- 
ment's actions,  and  such  actions  of  the  lower  agents 
or  private  individuals  as  are  performed  at  the  Govern- 
ment's command  or  with  its  authorisation.  But  States 
have  to  bear  another  responsibility  besides  that  just 
mentioned.  For  States  are,  according  to  the  Law  of 
Nations,  in  a  sense  responsible  for  certain  acts  other 
than  their  own — namely,  certain  unauthorised  injurious 
acts  of  their  agents,  of  their  subjects,  and  even  of  such 
aliens  as  are  for  the  time  living  within  their  territory. 
This  responsibility  of  States  for  acts  other  than  their 
own  I  name  '  vicarious '  responsibility.  Since  the 
Law  of  Nations  is  a  law  between  States  only,  and  since 
States  are  the  sole  exclusive  subjects  of  International 
Law,  individuals  are  mere  objects  ^  of  International  Law, 
and  the  latter  is  unable  to  confer  directly  rights  and 
duties  upon  individuals.  And  for  this  reason  the  Law 
of  Nations  must  make  every  State  in  a  sense  responsible 
for  certain  internationally  injurious  acts  committed  by 
its  officials,  subjects,  and  such  aliens  as  are  temporarily 
resident  on  its  territory.^ 

^  See  below,  §  290.  appreciate   this    distinction  is   pre- 

^  The  distinction  between  original  judicial   to   the   results    of    his    re- 

and  vicarious  responsibility  was  first  searchesconcerning  the  responsibility 

made,  in  1905,  in  the  first  edition  of  of   States.     This   distinction  is   ap- 

this  treatise,  and  ought  therefore  to  proved   of  by   Borchard,   §  74,   but 

have  been  discussed  by  Anzilotti  in  rejected    by   Schoen,    op.    cit. ,    pp. 

his  able  article  in  R.G.,  xiii.  (1906),  40-42,  who  defends  Anzilotti. 
p.  292.     The  fact  that  he  does  not 
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§  150.  It    is,    however,    obvious    that    original    and  KHsentiai 
vicarious  State  rcsponsibihty  are  essentially  different,  jn^tw^n^* 
Whereas  the  one  is  responsibility  of  a  State  for  a  neglect  ,^,[j*^"^* 
of  its  own  duty,  the  other  is  not.    A  neglect  of  inter-  vicarious 
national  legal  duties  by  a  State  constitutes  an  inter-  biiity!"**' 
national  delinquency.     The  responsibility  which  a  State 
bears  for  such  a  dehnquency  is  especially  grave,  and 
requires,   apart   from    other    special    consequences,    a 
formal  expiatory  act,  such  as  an  apology  at  least,  by 
the  delinquent  State  to  repair  the  wrong  done.      On 
the  other  hand,  the  vicarious  rcsponsibihty  which  a 
State  bears  requires  chiefly  compulsion  to  make  those 
officials  or  other  individuals  who  have  committed  inter- 
nationally injurious  acts  repair  as  far  as  possible  the 
wrong  done,  and  punishment,  if  necessary,  of  the  wrong- 
doers.    In  case  a  State  complies  with  these  require- 
ments, no  blame  falls  upon  it  on  account  of  such  in- 
jurious acts.     But  of  course,  in  case  a  State  refuses  to 
comply  with  these  requirements,  it  commits  thereby 
an  international  dehnquency,  and  its  hitherto  vicarious 
responsibihty  turns  ipso  facto  into  original  rcsponsibihty. 


II 

STATE  RESPONSIBILITY  FOR  INTERNATIONAL 
DELINQUENCIES 

See  the  literature  quoted  above  at  the  commencement  of  §  148,  and  especially 
Borchard,  §  82,  and  Schoen,  op.  cit.,  pp.  21-G3. 

§  151.  International  dehnquency  is  every  injury  to  Concep- 
another  State  committed  by  the  head  and  the  Govern-  int^r'^ 
ment  of  a  State  through  violation  of  an  international  "^^l^^^^^ 
legal  duty.     Equivalent  to  acts  of  the  head  and  Govern-  quencies. 
ment  are  acts  of  officials  or  other  individuals  com- 
manded or  authorised  by  the  head  or  Government. 
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An  international  delinquency  is  not  a  crime,  because 
the  delinquent  State,  as  a  sovereign,  cannot  ^  be  pun- 
ished in  the  same  way  as  a  dehnquent  individual, 
although  compulsion  may  be  exercised  to  procure  a 
reparation  of  the  wrong  done. 

International  dehnquencies  in  the  technical  sense  of 
the  term  must  not  be  confounded  either  with  so-called 
'  Crimes  against  the  Law  of  Nations,'  or  with  so-called 
*  International  Crimes/  '  Crimes  against  the  Law  of 
Nations,'  in  the  wording  of  many  Criminal  Codes  of 
the  several  States,  are  such  acts  of  individuals  against 
foreign  States  as  are  rendered  criminal  by  these  codes. 
Of  these  acts,  the  gravest  are  those  for  which  the  State 
on  whose  territory  they  are  committed  bears  a  vicarious 
resporsibihty  according  to  the  Law  of  Nations.  '  Inter- 
national Crimes,'  on  the  other  hand,  refer  to  crimes  like 
piracy  on  the  high  seas  or  slave  trade,  which  either  every 
State  can  punish  on  seizure  of  the  criminals,  of  whatever 
nationality  they  may  be,  or  which  every  State  has  by 
the  Law  of  Nations  a  duty  to  prevent. 

An  international  dehnquency  must,  further,  not  be 

confounded    with    discourteous    and    unfriendly    acts. 

Although  such  acts  may  be  met  by  retorsion,  they  are 

not  illegal  and  therefore  not  dehnquent  acts. 

Subjecta       §  152.  An  international  delinquency  may   be   com- 

nitionai    Hiittcd  by  cvcry  member  of  the  Family  of  Nations,  be 

Deiin-  ^    g^cj^  member  a  full  sovereign,  half  sovereign,  or  part 

sovereign  State.      Yet  half  and  part  sovereign  States 

can  commit  international  dehnquencies  in  so  far  only 

as  they  have  a  footing  within  the  Family  of  Nations, 

and  therefore  international  duties  of  their  own.     And 

even  then  the  circumstances  of  each  case  decide  whether 

the  dehnquent  has  to  account  for  its  neglect  of  an  inter- 

^  For  this  reason  the  Hague  Court  vol.  ii.  §  403a — refused  to  pronounce 
of  Arbitration  by  its  award  in  the  a  fine  of  one  franc  against  Italy,  as 
case   of    The    Carthage — see   below,        demanded  by  France. 


quencies. 
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national  duty  directly  to  the  wronged  State,  or  whether 
it  is  the  full  sovereign  State  (suzerain,  federal, ^  or  pro- 
tectorate-exercising State),  to  which  the  delinquent 
State  is  attached,  that  must  bear  a  vicarious  responsi- 
bihty  for  the  dehnquency.  On  the  other  hand,  such 
States  as  are  without  any  footing  whatever  within 
the  Family  of  Nations,  as,  for  example,  the  member- 
States  of  the  American  Federal  States,  because  all 
their  possible  international  relations  are  absorbed  by 
the  respective  Federal  States,  cannot  commit  an  inter- 
national dehnquency.  Thus  an  injurious  act  against 
France  committed  by  the  Government  of  the  State  of 
Cahfornia  in  the  United  States  of  America,  would  not 
be  an  international  dehnquency  in  the  technical  sense 
of  the  term,  but  merely  an  internationally  injurious  act 
for  which  the  United  States  of  America  must  bear  a 
vicarious  responsibility.  An  instance  of  this  is  to  be 
found  in  the  conflict-  which  arose  in  1906  between 
Japan  and  the  United  States  of  America,  on  accomit 
of  the  segregation  of  Japanese  children  by  the  Board 
of  Education  of  San  Francisco,  and  the  demand  of 
Japan  that  this  measure  should  be  withdrawn.  The 
Government  of  the  United  States  at  once  took  the  side 
of  Japan,  and  endeavoured  to  induce  California  to 
comply  with  the  Japanese  demands. 

§  153.  Since  States  are  juristic  persons,  the  question  state 
arises, — Whose  internationally  injurious  acts  are  to  be  ab^S*^ 
considered  State  acts  and  therefore  international  delin-  f^^^^^^ 
quencies  ?     It  is  obvious  that  acts  of  this  kind  are,  national 
first,  all  such  acts  as  are  performed  by  the  heads  of  ^^^endes. 
States  or  by  the  members  of  a  Government  acting  in 

*  See  Donot,  De  la  Responsabiiile  Borchard,    §   82 ;    Schoen,    op.   cit. , 

de  r £tal  fdiUral  a  Baisati  det  Actet  pp.  100-107. 
dcs  Atata  partieiUiera  (1912),  where  a 

numW*r  of  important  cases  are  dis-  *  See   Hyde   in    The    Green    Bag, 

cussetl.     See  also  Gaiumans  in  A.  J.,  xix.  (11K>7),  pp.  3S-49  ;  R<x»t  in  A. J., 

viiL    (1914),    pp.    73-80;    Cohen    in  i.   (1907),   pp.   273-28U :  Barth^leray 

Z.V.,     viii.     (1914),    pp.     134-153;  in  Af.f/.,  xiv.  (1907).  pp.  C36-G85. 
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that  capacity,  so  that  their  acts  appear  as  State  acts. 
Acts  of  such  kind  are,  secondly,  all  acts  of  officials  or 
other    individuals    which    are    either    commanded    or 
authorised  by  Governments.     On  the  other  hand,  un- 
authorised acts  of  corporations,  such  as  municipalities, 
or  of  officials,  such  as  magistrates  or  even  ambassadors, 
or  of  private  individuals,  never   constitute  an  inter- 
national delinquency.     And,  further,  all  acts  committed 
by  heads  of  States  and  members  of  a  Grovernment  outside 
their  official  capacity,  simply  as  individuals  who  act  for 
themselves  and  not  for  the  State,  are  not  international 
delinquencies.^     The  States  concerned  must  certainly 
bear  a  vicarious  responsibility  for  all  such  acts,  but  for 
that  very  reason   these   acts   do   not   comprise  inter- 
national delinquencies. 
No  Inter-      §  154.  Au  act  of  a  State  injurious  to  another  State  is 
DeHn"^^    nevertheless  not  an  international  delinquency  if  com- 
quency     mittcd  neither  wilfully  and  mahciously  nor  with  culp- 
Maiice  or  able  ncghgcnce.^    Therefore,  an  act  of  a  State  committed 
Ne^lii-^^^   by  right,  or  prompted  by  self-preservation  in  necessary 
gence.      Self -defence,  does  not  constitute  an  international  dehn- 
quency,  however  injurious  it  may  actually  be  to  an- 
other State.^    And  the  same  is  valid  in  regard  to  acts  of 
officials  or  other  individuals  committed  by  command  or 
with  the  authorisation  of  a  Government. 

§  155.  International    delinquencies    may    be    com- 
mitted against  so  many  different  objects  that  it  is  im- 

^  See  below,  §§  158-159.  all  internationally  injurious  acts  of 

its  officials. 

*  Schoen,  op.  cit.,  p.  62,  defends  ^  Although  violations  of  another 
the  opinion  that  in  certain  cases  a  State  prompted  by  self-preservation 
State  can  be  made  responsible  in  necessary  self-defence  are  not 
although  there  is  no  culpable  negli-  international  delinquencies  because 
gence  on  its  part.  He  is  compelled  there  is  no  mens  rea,  they  neverthe- 
to  adopt  this  opinion  because — follow-  less — see  above,  §  129 — remain  viola- 
ing  Anzilotti — he  rejects  the  funda-  tions.  They  can  therefore  be  re- 
mental  distinction  between  original  pulsed,  and  indemnities  may  be  de- 
and  vicarious  responsibility,  and  manded  for  damage  done.  But 
considers  a  State  originally,  and  Schoen  (op.  cit.,  pp.  115-118)  denies 
not  only  vicariously,  lesponsible  for  this. 
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possible  to  enumerate  them.  It  suffices  to  give  some  Objocu 
striking  examples.  Thus  a  IStatc  may  be  injured — in  llaiiornii 
regard  to  its  independence  through  an  uniustified  inter- 1^''"; 
vention  ;  in  regard  to  ita  territorial  supremacy  through 
a  violation  of  its  frontier ;  in  regard  to  its  dignity 
through  disrespectful  treatment  of  its  head  or  its  diplo- 
matic envoys  ;  in  regard  to  its  personal  supremacy 
through  forcible  naturalisation  of  its  citizens  abroad  ; 
in  regard  to  its  treaty  rights  through  an  act  violating  a 
treaty  ;  in  regard  to  its  right  of  protection  over  citizens 
abroad  through  any  act  that  violates  the  person,  the 
lionour,  or  the  property  ^  of  one  of  its  citizens  abroad. 
A  State  may  also  suffer  various  injuries  in  time  of  war 
by  illegitimate  acts  of  warfare,  or  by  a  violation  of 
neutrality  on  the  part  of  a  neutral  State  in  favour  of 
the  other  belligerent.  And  a  neutml  may  in  time  of 
war  be  injured  in  various  ways  through  a  belhgerent 
violating  neutrahty  by  acts  of  warfare  within  the 
neutral  State's  territory,  (for  instance,  through  a  belli- 
gerent man-of-war  attacking  an  enemy  vessel  in  a 
neutral  port  or  in  neutral  territorial  waters) ;  or  through 
a  belligerent  violating  neutrahty  by  acts  of  warfare 
conmiitted  on  the  open  sea  against  neutral  vessels. 

§  156.  The  nature  of  the  Law  of  Nations  as  a  law  Legal  Con- 
between,    not   above,    sovereign    States    excludes   the  ofYnter^* 
possibiUty  of  punishing  a  State  for  an  international  national 

J    1-  1       p  •  1      •  11  •         1        1-    1       L>t!lin- 

aelmquency  and  of  considenng  the  latter  m  the  hght  quencies. 
of  a  crime,  though  it  may  be  thought  to  be  an  atrocious 
crime,  if  morally  considered.  The  only  legal  conse- 
quences of  an  international  delinquency  that  are  possible 
under  existing  circumstances  are  such  as  create  repara- 
tion of  the  moral  and  material  wrong  done.-     The  merits 

*  That  a  State  which  does  not  pay  there  is  no  doubt.  On  the  so-called 
it8  public  debts  due  to  foreigners,  and  Drago  DoiJtrine,  and  the  Hague  Con- 
refuses,  on  the  demand  of  the  home  vention  conicrning  the  Kmployment 
State  of  the  foreigners  concerned,  to  of  Foix-e  for  the  RecoN  ery  of  C<intract 
make  satisfactory  arrangements,  com-  Del)ts,  see  above,  §  135  (G). 
mits    an    intennitional   delinquency  -  See  Schoen,  op.  ci/.,  pp.  122-143. 
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and  the  conditions  of  the  special  cases  are,  however,  so 
different,  that  it  is  impossible  for  the  Law  of  Nations  to 
prescribe  once  for  all  what  legal  consequences  an  inter- 
national delinquency  should  have.  The  only  rule  which 
is  unanimously  recognised  by  theory  and  practice  is  that 
out  of  an  international  delinquency  arises  a  right  for 
the  wronged  State  to  request  from  the  dehnquent  State 
the  performance  of  such  expiatory  acts  as  are  necessary 
for  a  reparation  of  the  wrong  done.  What  kind  of  acts 
these  are  depends  upon  the  special  case  and  the  discre- 
tion of  the  wronged  State.  It  is  obvious  that  there 
must  be  a  pecuniary  reparation  for  a  material  damage. 
Thus,  according  to  Article  3  of  the  Hague  Convention 
of  1907,  concerning  the  Laws  and  Customs  of  War  on 
Land,  a  belhgerent  party  which  violates  these  laws  shall, 
if  the  case  demands,  be  liable  to  make  compensation. 
But  at  least  a  formal  apology  on  the  part  of  the  delin- 
quent will  in  every  case  be  necessary.  This  apology  may 
have  to  take  the  form  of  some  ceremonial  act,  such  as 
a  salute  to  the  flag  or  to  the  coat  of  arms  of  the 
wronged  State,  the  despatch  of  a  special  embassy  bearing 
apologies,  and  the  hke.  A  great  difference  would  natur- 
ally be  made  between  acts  of  reparation  for  international 
delinquencies  dehberately  and  maHciously  committed, 
and  for  such  as  arise  merely  from  culpable  neghgence. 

When  the  delinquent  State  refuses  reparation  for  the 
wrong  done,  the  wronged  State  can  exercise  such  means 
as  are  necessary  to  enforce  an  adequate  reparation. 
In  case  of  international  dehnquencies  committed  in 
time  of  peace,  such  means  are  reprisals  ^  (including 
embargo  and  pacific  blockade)  and  war,  as  the  case  may 
require.  On  the  other  hand,  in  case  of  international 
delinquencies  committed  in  time  of  war  through  ille- 
gitimate acts  of  warfare  on  the  part  of  a  belligerent, 
such  means  are  reprisals  and  the  taking  of  hostages.^ 

^  See  below,  vol.  ii.  §  34.  «  See  below,  vol.  ii.  §§  248  and  259. 
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III 

STATE    RESPONSIBILITY   FOR   ACTS   OF   STATE   ORGANS 

See  the  litemture  quoted  above  at  the  comiiiencenient  of  *5  14S,  and  espeeially 
Moore,  vi.  $»?!  998-lOlS.  Borehanl,  $;?;  7'»-81.  and  r27-KW.  Sehoen,  <rp.  cit., 
pp.  80-122,  and  Marinoni,  La  Rt»pon»ahilitd  degli  Stati  per  yli  AUi 
dei  loro  Raj^jiresnitanti  (1914). 

§  157.  States  must  bear  vicarious  responsibility  for  Hepponsi- 
all  internationally  injurious  acts  of  their  organs.     As,  |!^\'|^^'^ 
however,    these  organs  are  of    different  kinds  and  of  ^''^'' 
different  position,  the  actual  responsibility  of  a  State  con- 
for  acts  of  its  organs  varies  with  the  agents  concerned.  *^'^'"'"^- 
It  is  therefore  necessar}^  to  distinguish  between  inter- 
nationally injurious  acts  of  heads  of  States,  members  of 
a  Government,  diplomatic  envoys,  parliaments,  judicial 
functionaries,  administrative  officials,  and  military  and 
naval  forces. 

§  158.  Such  internationally  injurious  acts  as  are  com-  inter- 
mitted by  heads  of  States  in  the  exercise  of  their  official  J^'lji';"^''"/ 
functions  are  not  our  concern  here,  because  they  con-  Acts  of 
stitute  international   delinquencies,  which   have   been  states." 
discussed  above  (§§  151-156).     But  a  monarch  can,  just 
as  any  other  individual,  in  his  private  hfe  commit  many 
internationally  injurious   acts ;    and    the    question    is, 
whether  and  in  what  degree  a  State  must  bear  respon- 
sibility for  such  acts  of  its  head.     The  position  of  a 
head  of  a  State,  who  is,  within  and  without  his  State, 
neither  under  the  jurisdiction  of  a  court  of  justice  nor 
under  any  kind  of  disciplinary  control,  makes  it  a  neces- 
sity for  the  Law  of  Nations  to  impose  a  certain  vicarious 
responsibility  upon  States  for  internationally  injurious 
acts  committed  by  their  heads  in  private  life.     Thus, 
for  instance,  when  a  monarch  during  his  stay  abroad 
commits  an  act  injurious  to  the  property  of  a  foreign 
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subject  and  refuses  adequate  reparation,  his  State  may 

be  requested  to  pay  damages  on  his  behalf. 

Inter-  §  159.  As  regards  internationally  injurious  acts  of 

injirioiis^  members  of  a  Government,  a  distinction  must  be  made 

Acts  of     between  such  acts  as  are  committed  by  the  offenders  in 

Members  ... 

of  Govern-  their  official  capacity,  and  other  acts.  Acts  of  the  first 
kind  constitute  international  delinquencies,  as  stated 
above  (§  153).  But  members  of  a  Government  can  in 
their  private  life  perform  as  many  internationally  in- 
jurious acts  as  private  individuals,  and  we  must  ascer- 
tain therefore  what  kind  of  responsibility  their  State 
must  bear  for  such  acts.  Now,  as  members  of  a  Govern- 
ment have  not  the  exceptional  position  of  heads  of 
States,  and  are,  therefore,  under  the  jurisdiction  of  the 
ordinary  courts  of  justice,  there  is  no  reason  why  their 
State  should  bear  for  internationally  injurious  acts 
committed  by  them  in  their  private  life  a  vicarious 
responsibihty  different  from  that  which  it  has  to  bear 
for  acts  of  private  persons. 
Inter-  §  160.  The  position  of  diplomatic  envoys  who,   as 

injur^ous"^  ^^P^^sentatives  of  their  home  State,  enjoy  the  privi- 
Acts^of  leggg  Qf  exterritoriahty,  gives,  on  the  one  hand,  a  very 
matic  great  importance  to  internationally  injurious  acts  com- 
nvoys.  j^j^^g(j  ^j  them  on  the  territory  of  the  receiving  State, 
and,  on  the  other  hand,  excludes  the  jurisdiction  of 
the  receiving  State  over  such  acts.  The  Law  of  Nations 
therefore  makes  the  home  State  in  a  sense  responsible 
for  all  acts  of  an  envoy  injurious  to  the  State  or  its 
subjects  in  whose  territory  he  resides.  But  it  depends 
upon  the  merits  of  the  special  case  what  measures 
beyond  simple  recall  must  be  taken  to  satisfy  the 
wronged  State.  Thus,  for  instance,  a  crime  committed 
by  the  envoy  on  the  territory  of  the  receiving  State 
must  be  punished  by  his  home  State,  and  according  to 
special  circumstances  and  conditions  the  home  State 
may  be  obliged  to  disown  an  act  of  its  envoy,  to  apolo- 
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fjise  or  express  its  regret  tor  ins  beluiviour,  or  to  pay 
(laiuages.  It  must,  however,  be  remembered  that  siuh 
injurious  acts  as  an  envoy  performs  at  the  command 
or  with  the  authorisation  of  his  home  State,  constitute 
international  dehnquonries  for  which  the  home  State 
bears  original  responsibility,  and  for  which  the  envoy 
cannot  personally  be  blamed. 

§  161.  As  regards  internationally  injurious  attitudes  inter- 
of  parliament*!,  it  must  be  kept  in  mind  that,  most  injurilTu/ 
important  as  may  be  the  part  parliaments  play  in  the  ,f/pari!'"' 
political  life  of  a  nation,  they  do  not  belong  to  the  ments. 
agents  which  represent  the  States  in  their  international 
relations  with  other  States.      Therefore,   however  in- 
jurious to  a  foreign  State  an  attitude  of  a  parliament 
may  be,  it  can  never  constitute  an  international  delin- 
quency.    That,  on  the  other  hand,  all  States  must  bear 
vicarious  responsibility  for  such  attitudes  of  their  par- 
haments,  there  can  be  no  doubt.     But,  although  the 
position  of  a  Govermnent  is  difi&cult  in  such  cases, 
especially  in  States  that  have  a  representative  Govern- 
ment, this  does  not  concern  the  wronged  State,  which 
has  a  right  to  demand  satisfaction  and  reparation  for 
the  wrong  done.^ 

§  162.  Internationally  injurious  acts  conmiitted   by  int«r- 
judicial  fmictionaries  in  their  private  life  are  in  no  way  injirious^ 
different  from  such  acts  committed  by  other  individuals,  f  ^j^  ?^, 

.  .  .        Judicial 

But  these  functionaries  may  in  their  official  capacity  Function- 
commit  such  acts,  and  the  question  is  how  far  the 
vicarious  responsibihty  of  a  State  for  acts  of  its  judicial 
functionaries  can  reasoruibly  be  extended  in  face  of  the 
fact  that  in  modern  civilised  States  these  functionaries 
are  almost  entirely  independent  of  their  Goverimient.- 
Undoubtedly,  in  case  of  such  denial  ^  or  undue  delay  of 

*  See  details  in  Borchard,  §  75.  abundant  and  inetructive  material  on 

this  question. 

*  Wharton,    ii,  §   230,   coniprises  »  See  Borchard,  ?§  127-130. 
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justice  by  the  courts  as  is  internationally  injurious,  a 
State  must  find  means  to  exercise  compulsion  against 
such  courts.  And  the  same  is  vahd  with  regard  to  an 
obvious  and  malicious  act  of  misapplication  of  the  law 
by  the  courts  which  is  injurious  to  another  State.  But 
if  a  court  observes  its  own  proper  forms  of  justice  and 
nevertheless  makes  a  materially  unjust  order  or  pro- 
nounces a  materially  unjust  judgment,  matters  become 
so  complicated  that  there  is  hardly  a  peaceable  way  in 
which  the  injured  State  can  successfully  obtain  repara- 
tion for  the  wrong  done,  unless  the  other  party  consents 
to  bring  the  case  before  a  Court  of  Arbitration. 

An  illustrative  case  is  that  of  The  Costa  Rica  Packet,^ 
which  happened  in  1891.  Carpenter,  the  master  of 
this  Australian  whaling-ship,  was,  by  order  of  a  court 
of  justice,  arrested  on  November  2,  1891,  in  the  port 
of  Ternate,  in  the  Dutch  East  Indies,  for  having  com- 
mitted three  years  previously  a  theft  on  the  sea  within 
Dutch  territorial  waters.  He  was,  however,  released 
on  November  28,  because  the  court  found  that  the 
alleged  crime  was  not  committed  within  Dutch  terri- 
torial waters,  but  on  the  high  seas.  Great  Britain 
demanded  damages  for  the  arrest  of  the  master  of 
the  Costa  Rica  Pa/iket,  but  Holland  maintained  that, 
since  the  judicial  authorities  concerned  had  ordered 
the  arrest  of  Carpenter  in  strict  conformity  with  the 
Dutch  laws,  the  British  claim  was  unjustified.  After 
some  correspondence,  extending  over  several  years. 
Great  Britain  and  Holland  agreed,  in  1895,  upon  having 
the  conflict  settled  by  arbitration  and  upon  appointing 
the  late  Professor  de  Martens  of  St.  Petersburg  as 
arbitrator.  The  award,  given  in  1897,  was  in  favour 
of  Great  Britain,  and  Holland  was  condemned  to  pay 

1  See  Bles  in  R.I.,  xxviii.  (1896),  i.  §  148.     See  also  Ullmann,  De  la 

pp.  452-468  ;  Regelsperger  in  R.G.,  Reaponsabilite  de   VEtat  en  Matiere 

iv.    (1897),   pp.   735-745;  Valery  in  judiciaire  {1911) ;  Borchard,  §  81. 
B.6.,  V.  (1898),  pp.  57-66;  Moore, 
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damages  to  the  master,  the  proprietors,  and  the  crew 
of  the  Costa  liica  Packet} 

§  163.  Internationally   injurious   acts   committed    in  inter- 
the  exercise  of  their  oflicial  functions  by  administrative  il^juJ.^/ 
officials  and  military  and  naval  forces  of  a  State  with-  ■^<;^» ""[ 

,  -  ,  ,  ...  Aclminw- 

out  that  btate  s  connnand  or  authorisation,  are  not  trative 
international  dehnquencies,  because  they  are  not  State  a,S'^MiU. 
acts.     But  a  State  bears  a  wide,  unlimited,  and  unre-  ^'"J^^'J"** 
stricted  -  vicarious  responsibility  for  such  acts  because  Forces. 
its  administrative  officials  and  military  and  naval  forces 
are  under  its  disciplinary  control,  and  because  all  acts 
of  such  ofiicials  and  forces  in  the  exercise  of  their  official 
functions  are  prima  facie  acts  of  the  State.^    There- 
fore,  a   State   has,    first   of   all,   to   disown   and   dis- 
approve of  such  acts  by  expressing  its  regret  or  even 
apologising  to  the  Government  of  the  injured  Stat«  ; 
secondly,  damages  must  be  paid  *  where  required  ;  and, 
lastly,  the  offenders  must  be  punished  according  to  the 
merits  of  the  special  case. 

As  regards  the  question  what  kind  of  acts  of 
administrative  officials  and  military  and  naval  forces 
are  of  an  internationally  injurious  character,  the 
rule  may  safely  be  laid  down  that  such  acts  are 
internationally  injurious  as  w^ould  constitute  inter- 
national delinquencies  when  committed  by  the  State 
itself,  or  with  its  authorisation.  Four  very  instructive 
cases  may  be  quoted  as  illustrative  examples  : 

(1)  On  September  26,  1887,  a  German  soldier  on 
sentry  duty  at  the  frontier  near  Vexaincomt  shot  from 
the  German  side  and  killed  an  individual  who  was  on 

*  The  whole  correspondence  on  the  and  Customs  of  War  on  Land,  which 
subject  and  the  award  are  printed  in  stipulates  that  a  State  is  respcmsible 
Martens,  N.R.G.,  2nd  Ser.  xxiii.  for  all  acts  committed  by  its  armed 
(1898),  pp.  48,  715,  and  808.  forces. 

*  Borchard  (S  77)  objects  to  this  *  Grotius,  ii.  c.  17,  §  20,  denies 
statement.  this  :    '  Neque  vero  si  quid   militee, 

*  It  is  of  importance  to  quote  again  aut  terrestres,  aut  nautici,  contra 
here  Article  3  of  the  Hague  Conven-  imperium  amicis  nocuissent,  regea 
tion  of   1907,  concerning  the  Laws  teaeri.    .  .   .' 
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French  territory.  As  thi,s  act  of  the  sentry  violated 
Frencli  territorial  supremacy,  Germany  disowned  and 
apologised  for  it,  and  paid  a  sum  of  fifty  thousand  francs 
to  the  widow  of  the  deceased  as  damages.  The  sentry, 
however,  escaped  punishment  because  he  proved  that 
he  had  acted  in  obedience  to  orders  which  he  had  mis- 
understood. 

(2)  On  November  26,  1905,  Hasmann,  a  member  of 
the  crew  of  the  German  gunboat  PantJier,^  at  that  time 
in  the  port  of  Itajahy  in  Brazil,  failed  to  return  on 
board  his  ship.  The  commander  of  the  Panther  sent 
a  search  party,  comprising  three  officers  in  plain 
clothes  and  a  dozen  non-commissioned  officers  and 
soldiers  in  uniform,  on  shore  for  the  purpose  of  finding 
the  whereabouts  of  Hasmann.  This  party,  during  the 
following  night,  penetrated  into  several  houses,  and 
compelled  some  of  the  residents  to  assist  them  in  their 
search  for  the  missing  Hasmann,  who,  however,  could 
not  be  found.  He  voluntarily  returned  on  board  the 
following  morning.  As  this  act  violated  Brazilian 
territorial  supremacy,  Brazil  lodged  a  complaint  with 
Germany,  which,  after  an  inquiry,  disowned  the  act 
of  the  commander  of  the  Panther,  formally  apologised 
for  it,  and  punished  the  commander  of  the  Panther  by 
relieving  him  of  his  command.^ 

(3)  On  July  15,  1911,  while  the  Spanish  were  in  occu- 
pation of  Alcazar  in  Morocco,  M.  Boisset,  the  French 
consular  agent,  who  was  riding  back  to  Alcazar  from 
Suk  el  Arba  with  his  native  servants,  was  stopped  at 
the  gate  of  the  town  by  a  Spanish  sentinel.  The 
sentinel  refused  to  allow  him  to  enter  unless  he  and  his 
servants  first  dehvered  up  their  arms.  As  M.  Boisset 
refused,  the  sentinel  barred  the  way  with  his  fixed 

^  See  R.G.,  xiii.  (1906),  pp.  200-  on  its  way  to  the  Far  East  during 

206.  the  Russo-Japanese  War,  fired  upon 

*  Another    example    occurred    in  the  Hull  fishing  fleet  off  the  Dogger 

1904,  when  the  Russian  Baltic  fleet,  Bank.     See  below,  vol.  ii.  §  6, 
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bayonet  and  called  out  the  guard.  M.  Boisset's  horse 
reared,  and  the  sentinel  thereupon  covered  him  with 
his  ritie.  After  parleying  to  no  purpose  with  the  guard, 
to  whom  he  explained  who  he  was,  the  French  consular 
agent  was  conducted  by  an  armed  escort  of  Spanish 
soldiers  to  the  Spanish  barracks.  A  native  rabble 
followed  upon  the  heels  of  the  procession  and  cried  out : 
'  The  French  consular  agent  is  being  arrested  by  the 
Spaniards.'  Upon  arriving  at  the  barracks  M.  Boisset 
had  an  interview  with  a  Spanish  officer,  who,  without 
in  any  way  expressing  regi-et,  merely  observed  that 
there  had  been  a  misunderstanding  (equivocacione),  and 
allowed  the  French  consular  agent  to  go  his  way.  It 
is  obvious  that,  as  consuls  in  Eastern  non-Christian 
countries,  Japan  now  excepted,  are  exterritorial  and 
mviolable,  the  arrest  of  M.  Boisset  was  a  great  injury 
to  France,  which  lodged  a  complaint  with  Spain.  As 
promptly  as  July  19  the  Spanish  Government  tendered 
a  formal  apology  to  France,  and  instructed  the  Spanish 
commander  at  Alcazar  to  tender  a  formal  apology  to 
M.  Boisset. 

(4)  In  December  1915,  during  the  World  War,  and 
at  a  time  when  the  United  States  was  still  neutral,  an 
Austrian  submarine  fired  upon  an  American  merchant- 
man, flying  the  American  flag,  in  the  Mediterranean. 
The  United  States  Government  demanded  an  apology 
for  this '  dehberate  insult  to  the  flag  of  the  United  States,' 
the  punishment  of  the  submarine  commander,  and 
reparation  for  damage  done.^ 

But  it  must  be  specially  emphasised  that  a  State 
never  bears  any  responsibility  for  losses  sustained  by 
foreign  subjects  through  legitimate  acts  of  administra- 
tive officials  and  mihtary  and  naval  forces.  Individuals 
who  enter  foreign  territory  submit  themselves  to  the 
law  of  the  land,  and  their  home  State  has  no  right  to 

A. J.,  X.  (1916),  Special  Supplement,  p.  306. 
▼OL.   I.  H 
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request  that  they  should  be  otherwise  treated  than  as 
the  law  of  the  land  authorises  a  State  to  treat  its  own 
subjects.^  Therefore,  since  the  Law  of  Nations  does 
not  prevent  a  State  from  expelHng  aliens,  the  home 
State  of  an  expelled  ahen  cannot  request  the  expelling 
State  to  pay  damages  for  the  losses  sustained  by  him 
through  having  to  leave  the  country.  Therefore, 
further,  a  State  need  not  make  any  reparation  for 
losses  sustained  by  an  ahen  through  legitimate  measures 
taken  by  administrative  officials  and  military  forces  in 
time  of  war,  insurrection,  ^  riot,  or  public  calamity, 
such  as  a  fire,  an  epidemic  outbreak  of  dangerous 
disease,  and  the  like. 


IV 

STATE    RESPONSIBILITY   FOR   ACTS    OF   PRIVATE    PERSONS 

See  the  literature  quoted  above  at  the  commencement  of  §  148,  and  especially 
Moore,  vi.  §§  1019-1031,  Borohard,  §§  86-96,  and  Schoen,  op.  cit.  pp. 
63-80.  See  also  Arias  in  A. J.,  vii.  (1913),  pp.  724-765,  and  Goebel  in 
A. J.,  viii.  (1914),  pp.  802-852. 

Vicarious      §  164.  As   regards   State   responsibility   for   acts   of 

Ss'SSe-*  private  persons,  it  is  first  of  all  necessary  not  to  con- 

Orfi^nai    ^^^^^  ^^^  Original  with  the  vicarious  responsibility  of 

State       States   for   internationally   injurious    acts   of   private 

bii?ty°for  pcrsous.     International  Law  imposes  the  duty  upon 

Private     ^^^^J  State  to  prevent  as  far  as  possible  its  own  subjects, 

Persons,    aud  such  foreign  subjects  as  live  within  its  territory, 

from  committing  injurious  acts  against  other  States. 

A  State  which  either  intentionally  and  mahciously  or 

through  culpable  negligence  does  not  comply  with  this 

duty  commits  an  international  dehnquency  for  which 

it  has  to  bear  original   responsibihty.     But  it  is  in 

^  Provided,   however,  such   law  does  not  violate  essential  principles  of 
justice.     See  below,  §  320.  2  ggg  below,  §  167. 
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practice  impossible  for  a  State  to  prevent  all  injurious  acta 
which  a  jjrivate  person  might  commit  agaiiLst  a  foreign 
State.  It  is  for  that  reason  that  a  State  must,  accord- 
ing to  International  Law,  bear  vicarious  responsibility 
for  such  injurious  acts  of  private  individuals  as  are 
incapable  of  prevention. 

§  165.  Now,  whereas  the  vicarious  responsibility  of  vicarious 
States  for  official  acts  of  administrative  officials  and  SiTty*for 
mihtiiry  and  naval  forces  is  unlimited  and  unrestricted,  Acts  of 
their  vicarious  responsibility  for  acts  of  private  persons  persons 
is  only  relative.     For  their  sole  duty  is  to  exercise  due  ouj*?'^^ 
diligence  to  prevent  internationally  injurious  acts  on 
the  part  of  private  persons,  and,  in  case  such  acts  have 
nevertheless  been  committed,   to  procure  satisfaction 
and  reparation  for  the  wronged  State,  as  far  as  possible, 
by  punishing  the  offenders  and  compelling  them  to 
pay   damages   where   required.     Beyond   this   limit   a 
State  is  not  responsible  for  acts  of  private  persons; 
there  is  in  particular  no  duty  for  a  State  itself  to  pay 
damages  for  such  acts  if  the  offenders  are  not  able  to  do 
it.     If,  however,  a  State  has  not  exercised  due  dili- 
gence,  it  can  be  made  responsible  and  held  to  pay 
damages.^ 

§  166.  It  is  a  consequence  of  the  vicarious  responsi-  Municipal 
bility  of  States  for  acts  of  private  persons  that  by  the  ortJnces 
Criminal  Law  of  every  civilised  State  punishment  is  apinst 

'  (V  r  '  •  roreign 

severe  for  certam  oiiences  of  private  persons  against  states. 
foreign  States,  such  as  violation  of  ambassadors'  privi- 
leges, libel  on  heads  of  foreign  States  and  on  foreign 
envoys,  and  other  injurious  acts.^  In  every  case  that 
arises  the  offender  must  be  prosecuted  and  the  law 
enforced  by  the  courts  of  justice.  And  it  is  further  a 
consequence  of  the  vicarious  responsibihty  of  States 
for  acts  of  private  persons  that  criminal  offences  of 

'  See  Borchard,  §  87.  England  concerning  such  acts,  see 

'  As  regards  the  Criminal  Law  of       Stephen's  Digest,  Articles  96-103. 
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private  persons  against  foreign  subjects — such  offences 
are  indirectly  offences  against  tiie  respective  foreign 
States  because  the  latter  exercise  protection  over  their 
subjects  abroad — must  be  punished  according  to  the 
ordinary  law  of  the  land,  and  that  the  civil  courts  of 
justice  of  the  land  must  be  accessible  for  claims  of 
foreign  subjects  against  individuals  living  under  the 
territorial  supremacy  of  such  land. 
Responsi-  §  167.  The  vicarious  responsibility  of  States  for  acts 
Ait?of  In-  0^  insurgents  and  rioters  ^  is  the  same  as  for  acts  of  other 
surgeiits  private  individuals.  Therefore  only  in  case  a  State  by 
Rioters,  excrcisiug  due  diligence  could  have  prevented,  or  im- 
mediately crushed,  an  insurrection  or  riot,  can  it  be 
made  responsible  for  acts  of  insurgents  and  rioters.  In 
other  cases  the  duty  of  a  State  concerned  is  only  to 
punish  according  to  the  law  of  the  land,  as  soon  as  peace 
and  order  are  re-established,  such  insurgents  and  rioters 
as  have  committed  criminal  injuries  against  foreign 
States.  The  point  need  not  be  mentioned  at  all  were 
it  not  for  the  fact  that,  in  several  cases  of  insurrection 
and  riots,  claims  have  been  made  by  foreign  States 
against  the  local  State  for  damages  for  losses  sustained 
by  their  subjects  through  acts  of  insurgents  or 
rioters,  and  that  some  writers  ^  assert  that  such 
claims  are  justified  by  the  Law  of  Nations.  The 
majority  of  writers  maintain,  correctly,  I  think,  that 
the  responsibility  of  States  does  not  involve  the  duty 
to  repair  the  losses  which  foreign  subjects  have  sus- 
tained through  acts  of  insurgents  and  rioters,  provided 
due  diligence  was  exercised  by  the  State  concerned. 
Individuals  who  enter  foreign  territory  must  take  the  risk 
of  an  outbreak  of  insurrections  or  riots  no  less  than  the 

^  See  Goebel  in  A. J.,  viii.  (1914),  ^  See  for  instance,   Rivier,  ii.   p. 

pp.  802-852,  who  supplies  valuable  43 ;  Brusa  in  Annuaire,  xvii.  pp.  96- 

material,  but  differs  from  the  opinion  137;  Bar  in  E.I.,  2nd  Ser.  i.  (1899), 

of  the  author.     See  also  the  details  pp.  464-481 ;  Goebel,  op.  cit. 
given  by  Borchard,  §§  89-96. 
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risk  of  the  outbicAk  of  other  calamities,  ^^^len  tliey 
sustain  a  loss  from  nets  of  insurgents  or  rioters,  tliey 
may,  if  they  can,  trace  their  losses  to  the  acts  of  certain 
individuals,  and  claim  damages  from  the  latter  before 
the  courts  of  justice.  The  respoiLsibility  of  a  State  for"] 
acts  of  private  persons  injurious  to  foreign  subjects  I 
reaches  only  so  far  that  its  courts  must  be  accessible 
to  the  latter  for  the  purpose  of  chiiming  damages  from 
the  offenders,  and  must  punish  such  of  those  acts  as  are 
criminal.  And  in  States — as,  for  instance,  France — which 
have  sucli  Municipal  Laws  as  make  the  town  or  the 
county  where  an  insurrection  or  riot  has  taken  place 
responsible  for  the  pecuniary  loss  sustained  by  indi- 
viduals during  those  events,  foreign  subjects  must  be 
allowed  to  claim  damages  from  the  local  authorities 
for  losses  of  such  a  kind.  But  the  State  itself 
never  has  by  International  Law  a  duty  to  pay 
such  damages. 

The  practice  of  the  States  agrees  ^  with  this  rule  laid 
down  by  a  majority  of  writers.  Although  in  a  number 
of  cases  several  States  have  paid  damages  for  losses  of 
this  kind,  they  have  done  it,  not  through  compulsion 
of  law,  but  for  pohtical  reasons.  In  most  cases  in  which 
the  damages  have  been  claimed  for  such  losses,  the 
States  concerned  have  refused  to  comply  with  the 
request.^  As  such  claims  have,  during  the  second  half 
of  the  nineteenth  century,  frequently  been  tendered 
against  American  States  which  have  repeatedly  been 
the  scene  of  insmTections,  several  of  these  States 
in  commercial  and  similar  treaties  which  they  con- 
cluded  with   other  States   expressly   stipulated  ^   that 

*  Goebel  (op.  cU.,  pp.  819-831)  N.R.G.,  2nd  Ser.  ix.  p.  474 
asserts  that  the  pracitice  of  the  (Germany  nnd  Mexico) ;  xv.  p.  840 
Slates  ha8  undergone  a  cliange,  but  (Friincc  and  Mexico);  xix.  p.  831 
I  CAnnot  see  that  he  has  proved  his  (Germany  and  Colombia);  xxii.  p.  308 
aswirtion.  (Italy  and    Colombia).      A    full   list 

'  Ste  the  cases  in  Calvo,  iii.  §§  of  such  treaties  is  given  bv  Arias 
12831290.  ill   A. J.,  vii.    (1913),    pp.    755.   756, 

*  See,     for     iiutMioe,      Martens,        759,  760,  and  Borohard,  p.  244  n. 
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they  are  not  responsible  ^  for  losses  sustained  by  foreign 
subjects  on  their  territory  through  acts  of  insurgents 
and  rioters. 

The  Institute  of  International  Law  has  studied  the 
matter,  and  has  proposed  ^  the  following  E^glement  con- 
cerning it : 

(1)  Independently  of  the  case  in  which  indemnities  are  due 
to  foreigners  by  virtue  of  the  general  laws  of  the  country, 
foreigners  have  a  right  to  compensation  when  they  are  injured 
as  to  their  person  or  as  to  their  property  in  the  course  of  a  riot, 
of  an  insurrection,  or  of  a  civil  war  : 

{a)  When  the  act  from  which  they  have  suffered  is  directed 
against  foreigners  as  such  in  general,  or  against  them  as  under 
the  jurisdiction  of  a  certain  State,  or 

(6)  When  the  act  from  which  they  have  suffered  consists  in 
closing  a  port  without  due  and  proper  previous  notification,  or 
in  retaining  foreign  ships  in  a  port,  or 

(c)  When  the  injury  is  the  result  of  an  act  contrary  to  the 
laws  committed  by  a  government  official,  or 

{d)  When  the  obligation  to  compensate  is  estabHshed  by 
virtue  of  the  general  principles  of  the  law  of  war. 

(2)  The  obhgation  is  equally  well  established  when  the  injury 
has  been  committed  (No.  1,  a  and  d)  on  the  territory  of  an 
insurrectionary  Government,  whether  by  this  Government  itself, 
or  by  one  of  its  functionaries. 

On  the  other  hand,  certain  demands  for  indemnity  may  be 
set  aside  when  they  concern  facts  wliich  occur  after  the  Govern- 
ment of  the  State  to  which  the  injured  person  belongs  has  recog- 
nised the  insurrectionary  Government  as  a  beUigerent  Power, 
and  when  the  injured  person  has  continued  to  keep  his  domicile 
or  his  habitation  on  the  territory  of  the  insurrectionary  Govern- 
ment. 

As  long  as  the  latter  is  considered  by  the  Government  of  the 
person  alleged  to  be  injured  as  a  belligerent  Power,  the  demand 
may  only  be  addressed,  in  the  case  of  paragraph  1  of  Article  2, 
to  the  irisurrectionary  Government  and  not  to  the  legitimate 
Government. 

^  The  question  of  responsibility  for  Foreigners,'    in    the    Illinois    Law 

losses   of   foreign   citizens  during  a  Review    (January,    1914),    vol.    viii. 

revolution  is  treated  with  excellent  No.  6. 

judgment   by   Hyde    in    his    paper  *  At  its  meeting  at  Neuchatel  in 

on    *  Mexico    and     the    Claims    of  1900 ;  see  Annuaire,  xviii.  p.  254. 
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(3)  The  obligation  to  compeiisato  disappeara  when  the  injured 
persons  are  themselvcH  a  cause  of  the  event  which  has  brought 
the  injury.*  Notably  no  obligation  exists  to  indemnify  those 
who  have  returned  to  the  country  or  who  wish  to  give  themselves 
up  to  commerce  or  industry  there,  when  they  know,  or  ought 
to  know,  that  troubles  have  broken  out,  nor  to  indemnify  those 
who  establish  themselves  or  sojourn  in  a  country  which  oilers 
no  security  on  account  of  the  presence  of  savage  tribes,  unless 
the  Government  of  the  country  has  given  express  assurance  to 
immigrants. 

(4)  The  Government  of  a  Federal  State  composed  of  a  certain 
number  of  smaller  States,  which  it  represents  from  an  inter- 
national point  of  view,  may  not  plead,  in  order  to  avoid  the 
responsibility  which  falls  upon  it,  the  fact  that  the  constitution 
of  the  Federal  State  does  not  give  it  the  right  to  control  the 
member-States,  nor  the  right  to  exact  from  them  the  discharge 
of  their  obUgations. 

(5)  The  stipulations  mutually  exempting  States  from  the 
duty  of  giving  their  diplomatic  protection  ought  not  to  comprise 
the  CEises  of  refusal  of  justice,  or  of  evident  violation  of  justice  or 
of  International  Law.^ 

'  For  example,    in    the    case    of  It  considers  that  the  States  which, 

conduct  which  is  particularly  pro-  on  account  of  extraordinary  circum- 

vocative  to  a  crowd.  stances,  do  not  feel  themselves  at  all 

*  The   Institute   of   International  in  a   position   to   assure   protection 

Law   has   likewi.se  —  see   Aiinuaire,  in   a   suflBciently  efficacious  manner 

xviii.   pp.    253  and  256 — expressed  to  foreigners  on  their  territorj',  can 

the  two  following  txeux  : —  only  avoid  the  consequences  of  this 

(a)  The  Institute  of  International  condition  of  things   by  temporarily 

Law  expresses   the   wish    that    the  prohibiting  foreigners  from  entering 

States    should    avoid    inserting    in  their  territorj-. 

treaties  clauses  of  reciprocal  irre-  {b)  Recourse  to  international  com- 
sponsibility.  It  considers  that  these  missions  of  inquiry  and  to  inter- 
clauses  are  wrong  in  exempting  national  tribunals  is  in  general 
States  from  the  fulfilment  of  their  recommended  for  all  differences 
duty  of  protecting  their  nationals  which  may  arise  on  account  of  injury 
abroad  and  of  their  dutj'  of  pro-  to  foreigners  in  the  course  of  a  riot, 
tecting  foreigners  on  their  territory.  an  insurrection,  or  of  civil  war. 


CHAPTER  IV 

THE  LEAGUE  OF  NATIONS  EMBODYING  THE 
FAMILY  OF  NATIONS 


BIRTH  AND  GENERAL  CHARACTER  OF  THE  LEAGUE 

How  the  §  167a.  The  League  of  Nations  owes  its  existence,  in 
avoS!^  the  first  instance,  to  private  initiative.  Soon  after  the 
World  War  had  broken  out,  a  group  of  men  in  England, 
under  the  chairmanship  of  Viscount  Bryce,  combined 
for  the  purpose  of  working  out  a  draft  scheme  of  a 
League  for  the  avoidance  of  war,  and  they  published, 
in  February  1915,  Proposals  for  the  Avoidance  of  War, 
with  a  prefatory  note  by  Viscount  Bryce.  The  text  of 
these  proposals  was  sent  to  a  number  of  publicists  for 
criticism,  and  in  1917  the  same  group  of  men  pubhshed 
the  final  result  of  their  work  in  a  pamphlet  under  the 
heading,  Proposals  for  the  Prevention  of  Future  Wars,  by 
Viscount  Bryce  and  others.  The  movement  initiated 
by  the  so-called  Bryce  Committee  led  to  the  foundation 
of  '  The  League  of  Nations  Society '  in  London,  in  1915, 
whose  programme  was  in  the  main:  That  a  treaty 
should  be  made  to  establish  a  League  of  Nations  ;  that 
all  disputes  between  the  members  of  the  League  should 
be  settled  either  by  arbitration  or  by  a  Council  of  Con- 
cihation ;  that  Conferences  of  the  League  should  be 
held  from  time  to  time  to  consider  international  matters 
and  to  codify  rules  of  International  Law.    In  1918  a 
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rival  of  the  League  of  Nations  Society  was  founded — 
The  League  of  Free  Nations  Association  ' ;    but  soon 
afterwards  the  two  rival  societies  amalgamated,  under 
the  title  of  '  The  League  of  NatioiLs  Union.' 

A  similar  movement  arose  in  the  United  States  of 
America,  where  in  1916  was  founded  '  The  League  to 
enforce  Peace,'  under  the  chairmaiLship  of  ex-President 
11.  Taft,  which  demanded  the  foundation  of  a  League 
whose  programme  should  be  in  the  main :  That  all 
justiciable  disputes  between  the  members  of  the  League 
should  be  settled  by  an  International  Court  of  Justice  ; 
that  all  other  disputes  should  be  submitted  to  a  Council 
of  Concihation ;  that  economic  and  military  forces 
should  be  used  against  any  member  that  should  resort 
to  hostihties  without  previously  having  submitted  the 
dispute  either  to  an  International  Court  of  Justice  or  to 
a  Comicil  of  Concihation ;  and  that  Conferences  of  the 
members  of  the  League  should  take  place  from  time  to 
time  to  formulate  and  codify  rules  of  International  Law. 
A  great  number  of  drafts  of  a  Constitution  of  the  pro- 
posed League  were  pubhshed  by  private  individuals, 
and  several  Governments  also  began  to  give  their  atten- 
tion to  the  movement.  Thus  the  Governments  of 
Sweden,  Denmark,  and  Norway  each  appoint^id  a  com- 
mittee whose  combined  labours  resulted  in  the  AvarU- 
projcl  de  Convention  relatif  a  une  Organisation  juridtque 
internationaley  Stockholm,  1919.  And  the  Swiss  Govern- 
ment likewise  appointed  a  committee,  and  published, 
in  1919,  an  Avant-j>rojei  d'un  Fade  federal  de  la  Liguedes 
Nations.  Meanwhile  the  Govermnent  of  the  United 
States,  under  President  Wilson,  as  well  as  the  British 
Govenmient,  became  interested  in  the  movement,  and 
pledged  themselves  to  found  a  League  of  Nations  as 
soon  as  the  war  should  come  to  an  end.  Accordingly, 
when  the  Peace  Conference  met  in  Paris  in  1919,  a 
separate  committee  was  appointed  to  work  out  a  draft 
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treaty  of  a  League  of  Nations.  This  committee  com- 
prised the  representatives  of  fourteen  Powers,  namely, 
the  British  Empire,  America,  France,  Italy,  Japan — the 
five  Great  Powers — and  Belgium,  Brazil,  China,  Czecho- 
slovakia, Greece,  Poland,  Portugal,  Eoumania,  and 
Serbia.  This  committee  laid  a  draft  of  a  Covenant  of 
the  League  of  Nations  before  the  Conference,  which  was 
adopted  on  February  14,  1919.  The  draft  was  pub- 
lished, and  then  representatives  of  the  following  thirteen 
neutral  Powers  were  interrogated  by  the  committee 
for  the  purpose  of  hearing  their  views,  namely : 
Argentina,  Chili,  Colombia,  Denmark,  Holland,  Norway, 
Paraguay,  Persia,  Salvador,  Spain,  Sweden,  Switzer- 
land and  Venezuela.  At  the  same  time  a  number  of 
pubhcists  were  asked  to  send  in  observations  on  the 
draft,  which  was  then  amended.  A  second  draft  was 
worked  out,  and  was  adopted  by  the  Conference  on 
April  28,  1919.  Thus  came  into  existence  the  Cove- 
nant of  the  League  of  Nations,  which  forms  Part  I  of 
the  Treaties  of  Peace.^ 
The  Mem-  §  1676.  Accordiug  to  Article  1  of  the  Covenant,  the 
orthe^  League  is  to  consist  of  original  members,  and  of  such 
League,    members  as  are  admitted  later. 

Original  members  of  the  League  are  the  AlHed  and 
Associated  Powers — signatories  of  the  Treaties  of  Peace, 
— and  such  neutral  States  as  were  invited  to  become,  and 
became  members  within  two  months  of  the  coming  into 
force  2  of  the  Covenant.  Accordingly  the  following  States 
and  self-governing  Dominions  became  original  members : 
[The  United  States  of  America,]  ^  Belgium,  Bolivia,  Brazil, 
the  British  Empire,  Canada,  Australia,  South  Africa, 

^  See  below,  §§  5Q8e-568g.     Both  student. 

French     and      English      texts     are  ^  January  10,  1920. 

authoritative.     The  English  text  of  ^  The  United  States  is  named  in 

the  Covenant   has   been   separately  the  treaties  as  an  original  member 

published  as  a  Parliamentary  Paper  of  the  League ;  but  as  it  has  not  so 

(Misc.,  No.  3  (1919),  Cmd.  151),  and  far  ratified  any  of  them,  it  is  not 

should  be   in   the   hands   of    every  at  present  a  member. 
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New  Zealand,  India,  China, ^  Cuba,  Ecuador,  France, 
Greece,  Guatemala,  Haiti,  the  Hedjaz,  Honduras,  Italy, 
Japan,  Liberia,  Nicaragua,  Panama,  Peru,  Poland, 
Portugal,  Roumania,  tlie  Serb-Croat-Slovene  State, 
Siam,  Czecho-Slovakia,  Uruguay — signatories  of  the 
Treaties  of  Peace ;  and  the  Argentine  Republic, 
Chili,  Colombia,  Deimiark,  the  Netherlands,  Norway, 
Paraguay,  Persia,  Salvador,  Spain,  Sweden,  Switzer- 
land, Venezuela — neutral  States  which  accepted  the 
invitation  to  become  members. 

As  regards  States  which  desire  to  join  the  League 
later,  paragraph  2  of  Article  1  lays  down  the  rule  that 
any  fully  self-governing  State,  dominion,  or  colony  may 
become  a  member  of  the  League,  if  its  admission  is 
agreed  to  by  two-thirds  of  the  Assembly  of  the  League, 
provided  that  it  shall  give  effective  guarantees  of  its 
sincere  intention  to  observe  its  international  obliga- 
tions, and  shall  accept  such  regulations  as  may  be  pre- 
scribed by  the  League  in  regard  to  its  mihtary,  naval, 
and  air  forces  and  armaments.  It  is  apparent  that 
thereby  the  door  is  left  open  for  every  civilised  State  to 
become  in  time  a  member  of  the  League. 

However  this  may  be,  any  member  of  the  League 
may,  according  to  paragraph  3  of  Article  1,  cease  to 
be  a  member,  provided  it  gives  two  years'  notice  in 
advance,  and  has,  at  the  time  of  its  withdrawal,  fulfilled 
all  its  international  obligations,  and  all  its  obhgations 
under  the  Covenant  of  the  League.  Further,  according 
to  paragraph  4  of  Article  16,  any  member  of  the  League 
which  has  violated  any  clause  of  the  Covenant  may  be 
expelled  from  the  League.  Again,  according  to  Article 
26,  no  future  amendment  of  the  Covenant  shall  bind 
any  member  of  the  League  which  signifies  its  dissent,  but 
in  that  case  it  shall  cease  to  be  a  member  of  the  League. 

'  China  signed  the  Treaty  of  Teace  with  Austria,  but  not  the  Treaty  of 
Peace  with  Germany. 
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Essential      §  167c.  Since  the   Covenant  of  the  League  distin- 

Character         •  i  i     i  •    •       i  i  i        j.i  i 

of  the       gmshes   between   original    members   and   others,    and 
League,     gi^ce  a  Small  number  of  civilised  States  are  not  yet 
members  of  the  League,  the  character  of  the  League 
appears  at  the  first  glance  to  be  somewhat  doubtful. 

It  is  asserted  that  the  League  is  a  mere  confederation 
of   States  (Staatenhund),  but  it  is  certainly  not.     One 
speaks  of  a  confederation  of  States  {Staatenhund)  when 
a   number   of    full  sovereign   States    link   themselves 
together  into   a   union  for  the  maintenance  of  their 
external  and  internal  independence,  such  union  pos- 
sessing organs  of  its  own  which  are  vested  with  a  certain 
•amount  of  power  over  the  member-States.^    However, 
[the  Covenant  of  the  League  of   Nations  in  no  way 
I  gives  the  three  constitutional  organs  of  the  League  any 
'power  whatever  over  the  member-States  of  the  League. 
The  chief  organ  of  the  League,  the  Assembly,  requires, 
apart  from  matters  of  mere  procedure,  unanimity  for 
all  its  decisions ;    and  the  Council,  although  it  is,  so  to 
say,  the  Executive  of  the  League,  and  possesses  very 
great  influence,  does  not  possess  any  compulsory  powers 
over  the  member-States,  since  its  decisions  are  in  the 
main  only  recommendations. 

It  is  likewise  asserted  that  the  League  is  a  mere 
alliance.  However,  although  the  League  shows  traces 
of  an  alliance,  because  the  members  (Article  10  of  the 
Covenant)  guarantee  to  one  another  their  territorial 
integrity  against  external  aggression,  it  is  nothing  of 
the  kind.  One  speaks  of  an  alliance  ^  when  two  or 
more  States  conclude  a  treaty  for  offence  or  defence 
or  both.  Although  alliances  create  a  union  between 
the  allies,  such  a  union  does  not  possess  any  organs  of  its 
own,  nor  is  there  anything  else  but  defence  or  offence 
within  the  sphere  of  action  of  an  alliance.  On  the 
other  hand,  the  League  of  Nations  possesses  a  number 

1  See  above,  §  88.  ^  See  below,  §  569. 
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of  organs  of  its  own,  and  its  sphere  of  action  comprises 
a  great  many  more  matters  than  nmtual  defence  of  the 
members. 

If  looked  upon  without  prejudice,  the  League  appears 
to  be  a  league  absolutely  sid  generis,  a  union  of  a  kind 
which  has  never  before  been  in  existence  ;  and  its  con- 
stitutional organs,  as  well  as  its  functions,  are  likewise 
of  an  unprecedented  kind.  Taking  all  this  into  con- 
sideration, the  conclusion  is  obvious  that  the  League 
of  Nations  is  intended  to  take  the  place  of  what  hitherto 
used  to  be  called  the  Family  of  Nations,  namely,  the 
community  of  civilised  States,  for  the  international 
conduct  of  which  International  Law  has  grown  up. 
The  Covenant  of  the  League  is  an  attempt  to  organise 
the  hitherto  unorganised  community  of  States  by  a 
written  constitution.  That  this  constitution  is  not 
complete  and  perfect  matters  as  little  as  that  for  the 
moment  there  are  still  some  civilised  States  outside  the 
League,  because  this  constitution  will  gradually  become 
more  complete  and  perfect,  and  the  time  may  not  be 
very  distant  when  all  civihsed  States,  without  excep- 
tion, will  be  members. 

Be  that  as  it  may,  through  this  constitution,  defining 
the  rights  and  duties  between  the  League  and  the 
member-States,  the  League  ^  appears  to  be  a  subject 
of  International  Law  and  an  International  Person  side 
by  side  with  the  several  States.  And  it  is  necessary  to 
emphasise  that  the  League  is  in  every  respect  an  Inter- 
national Person  siii  generis,  something  not  to  be  hkened  to 
an>-thing  else,  for  it  is  neither  a  State  nor  a  Federal  State 
{Bundesstaat),  nor  a  confederation  of  States  (Staaten- 
bund),  nor  a  mere  alliance.     As  akeady  stated,  in  its 

'Only  the  League  itself  is  a  tlie  Covenant  of  the  League,  but  these 
subject  of  International  Law,  not  the  are  neither  international  nor  muni- 
organs  of  the  League  such  as  the  cipal  rights  and  duties,  but  simply 
Assembly,  the  Council,  and  the  rights  and  duties  within  the  organisa- 
Secretariat.  These  organs  certainly  tion  set  up  by  the  Covenant.  See 
have  rights  and  duties  according  to  below,  §  2S9  n. 
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essence  the  League  is  nothing  else  than  the  organised 
Family  of  Nations.  Not  being  a  State,  and  neither  own- 
ing territory  nor  ruling  over  citizens,  the  League  does  not 
possess  sovereignty  in  the  sense  of  State  sovereignty. 
However,  being  an  International  Person  sui  generis, 
the  League  is  the  subject  of  many  rights  which,  as  a 
rule,  can  only  be  exercised  by  sovereign  States.  For 
instance,  the  League  possesses  the  so-called  right  of 
legation  ^ ;  is  able  to  exercise  sovereign  rights  over  such 
territories  as  are  not  under  the  sovereignty  of  any 
State  (Saar  Basin)  ^ ;  is  able  to  intervene  in  the  internal  ^ 
as  well  as  the  external  affairs  of  a  State ;  is  able  to 
exercise  a  protectorate  over  a  weak  State  (Danzig)  ^ ;  is 
able  to  declare  war  and  make  peace  ;  and  the  like. 

It  should  be  noted  that,  in  case  the  League  came  to 
an  end  by  dissolution,  the  Family  of  Nations  would 
revert  to  its  unorganised  condition  previous  to  the 
estabhshment  of  the  League.  But  the  League  ought 
by  its  nature  to  be  indissoluble,  and  it  is  to  be  hoped 
that  the  question  of  its  dissolution  will  never  arise. 


II 

THE  CONSTITUTION  OF  THE  LEAGUE 

The  Con-      §  l^ld.  The  constitution  of  the  League,  as  provided 

in  gt'nemi  f 01^  by  the  Covenant,  is  not  in  all  details  complete, 

of  the       because  several  essential  matters  are  left  to  be  settled 

eague.    j^^^^^     g^^  ^j^^   Coveuaut   calls   into   existence   three 

constitutional    organs,    namely,    the     Assembly,    the 

Council,    and    the    Permanent    Secretariat.     It    also 

(Article  7)  fixes  the  seat  of  the  League  at  Geneva  in 

^  See  below,  §§  358-362.  States  to   protect   minorities.      See 

2  See  below,  §  568e.  below,  §  568A. 

*  For    example,    in    the    smaller  *  See  above,  §  93. 
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Switzerland,  although  the  Council  may  at  any  time 
decide  that  the  seat  of  the  League  shall  be  established 
elsewhere.  Besides  the  three  constitutional  organs,  the 
Covenant  orders  the  establishment  of  a  number  of  other 
organs  of  the  League,  in  particular  a  Permanent  Arma- 
ment Conmiission,  an  Liternational  Court  of  Justice, 
a  Mandatory  Commission,  and  such  other  organs  as 
are  necessary  to  secure  fair  and  humane  conditions  of 
labour.  And  with  regard  to  all  organs  and  positions 
under,  or  in  connection  with,  the  League,  including  the 
Secretariat,  Article  7  lays  down  the  rule  that  they  shall 
be  open  equally  to  men  and  women ;  that  representa- 
tives of  the  members  of  the  League  in  the  Assembly 
and  in  the  Council,  and  Hkewise  all  officials  of  the 
League,  when  engaged  on  the  business  of  the  League, 
shall  enjoy  diplomatic  privileges  and  immunities  ^ ;  and 
that  the  buildings  and  other  property  occupied  by  the 
League  or  its  officials  or  by  representatives  attending 
the  meetings  of  the  League  shall  be  inviolable. 

It  must  be  specially  noted  that  the  constitution  of 
the  League  is  in  no  way  immutable,  and  that  alterations 
can  be  made  without  a  unanimous  vote  of  all  the 
member-States.  According  to  Article  26,  amendments 
to  the  Covenant  of  the  League  will  take  effect,  if  the 
States  represented  in  the  Council  and  the  majority  of 
the  States  represented  in  the  Assembly  of  the  League 
agree  to  them.  Indeed,  no  such  amendment  wall  bind 
any  member  of  the  League  which  signifies  its  dissent 
therefrom,  but  in  any  case  of  such  dissent  the  State  con- 
cerned ceases  to  be  a  member.  Be  that  as  it  may,  the 
mere  fact  that  the  Covenant  provides  for  amendments 
makes  it  quite  clear  that  the  Powers  did  not  intend  to 
produce  an  imalterable  constitution  for  the  League.  The 
fact  is  that  the  Covenant  offers  only  the  partly  filled 
framework  of  the  constitution  of  the  League,  which  in 

»  See  below,  §§  385-396. 
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time  will  assuredly  have  to  undergo  alterations  and 
additions. 
The  As-  §  167e.  The  Assembly  is  really  the  Conference  of 
sembiy.  ^^^  members  of  the  League.  According  to  Article  3, 
each  member  of  the  League  may  send  three  represen- 
tatives to  the  Assembly,  but  no  member  has  more  than 
one  vote.  The  Assembly  meets  at  stated  intervals, 
and  from  time  to  time  as  occasion  may  require,  at  the 
seat  of  the  League,  or  at  such  other  place  as  may  be 
decided  upon.  The  first  meeting  of  the  Assembly 
(Article  5)  is  to  be  summoned  by  the  President  of  the 
United  States  of  America.  The  Assembly  decides 
(Article  5)  all  matters  of  procedure,  including  the 
appointment  of  committees,  by  a  mere  majority  vote, 
but  all  other  matters  can  only  be  decided  by  a  unanimous 
vote,  unless — see,  for  instance.  Articles  1,  4,  6,  and  26 — 
the  contrary  is  expressly  provided  for  by  the  Covenant, 
or  by  some  other  agreement. 

As  regards  the  sphere  of  action  of  the  Assembly,  the 
Covenant  (Article  3)  says  that  the  Assembly  may  deal 
at  its  meetings  with  any  matter  within  the  sphere  of 
action  ^  of  the  League  or  afiecting  the  peace  of  the  world. 
However,  it  is  apparent  that  all  such  matters  are  ex- 
cluded from  the  sphere  of  action  of  the  Assembly  as 
are  by  the  Covenant  exclusively  reserved  for  the  sphere 
of  action  of  the  Council.  Be  that  as  it  may,  the  Cove- 
nant particularly  mentions  that  in  the  following  matters 
the  Assembly  is  competent  to  act : 

(1)  According  to  Article  1,  the  Assembly  decides  by  a 
vote  of  two-thirds  majority  whether  a  State,  not  being 
an  original  member,  is  to  be  admitted  into  the  League. 

(2)  According  to  Article  11,  it  is  the  right  of  each 
member  of  the  League  to  draw  the  attention  of  the 
Assembly  to  any  such  circumstances  affecting  inter- 

^  The  restriction  of  the  sphere  of  paragraph  8  of  Article  15,  and  in 
action  of  the  League,  stipulated  in       Article  21,  is  discussed  below,  §  167*. 
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national  relatioas  as  threaten  to  disturb  international 
peace,  or  the  good  understanding  between  nations  upon 
which  peace  depends. 

(3)  According  to  paragraph  9  of  Article  15,  the 
Council  may  refer  any  dispute,  which  has  come  to  it 
for  the  purpose  of  inquiry,  to  the  Assembly.  And 
such  dispute  must  be  referred  to  the  Assembly  at  the 
request  of  either  party,  provided  that  such  request  be 
made  within  fourteen  days  after  the  submission  of  the 
dispute  to  the  Council. 

(4)  According  to  Article  19,  the  Assembly  may  from 
time  to  time  advise  the  reconsideration,  by  members  of 
the  League,  of  treaties  which  have  become  inapplicable, 
and  the  consideration  of  international  conditions  whose 
continuance  might  endanger  the  peace  of  the  world. ^ 

(5)  According  to  Article  4,  the  Assembly  from  time 
to  time  selects  the  four  representatives  of  the  minor 
States  who,  together  with  the  representatives  of  [the 
United  States  of  America],-  the  British  Empire,  France, 
Italy,  and  Japan,  constitute  the  Council  of  the  League. 

(6)  According  to  Article  6,  the  Council  may  only 
appoint  the  Secretary-Greneral  if  the  selected  individual 
is  approved  of  by  a  majority  vote  of  the  Assembly. 

(7)  According  to  paragraph  2  of  Article  4,  only  with 
the  approval  of  a  majority  vote  of  the  Assembly  may 
the  Council  increase  the  number  of  its  members,  which 
at  first  is  fixed  at  nine. 

§  167/.  The  Council  is,  so  to  say,  the  Executive  of  the  The 
League.  According  to  Ai-ticle  4,  the  Council  consists,  ^'^"^ 
at  first,  and  as  a  rule,  of  nine  members.  The  five  Great 
Powers — [the  United  States  of  Anierica],^  the  British 
Empire,  France,  Italy,  and  Japan — are  always  repre- 
sented in  the  Council  by  a  member.  The  minor 
Powers  send  four  representatives  into  the  Council, 
but    the    selection   of    the    four   minor   Powers    who 

>  See  below,  §  167«  (4).  »  See  above,  §  1676,  n. 

VOL.    I.  S 
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are  to  send  these  representatives  is  to  be  made 
from  time  to  time  by  the  Assembly  at  its  discre- 
tion. Until  the  Assembly  shall  have  first  made  such 
a  selection,  the  representatives  of  Belgium,  Brazil, 
Greece,  and  Spain  are  to  represent  the  minor  Powers 
on  the  Council.  However,  it  is  only  as  a  rule  that 
the  Council  comprises  no  more  than  nine  members, 
because  in  exceptional  cases  such  States  as  are  not 
represented  in  the  Council  have  the  right  to  send  addi- 
tional representatives.  Paragraph  5  of  Article  4  stipu- 
lates :  '  Any  member  of  the  League  not  represented  on 
the  Council  shall  be  invited  to  send  a  representative  to 
sit  as  a  member  at  any  meeting  of  the  Council  during 
the  consideration  of  matters  specially  affecting  the 
interests  of  that  member  of  the  League.'  And  although 
at  first  the  Council  will  comprise  nine  members  only, 
the  possibility  of  a  permanent  increase  in  the  number  of 
its  members  is  provided  for  by  paragraph  2  of  Article  4, 
which  stipulates  :  '  With  the  approval  of  the  majority 
of  the  Assembly,  the  Council  may  name  additional 
members  of  the  League  whose  representatives  shall 
always  be  members  of  the  Council ;  the  Council  with 
like  approval  may  increase  the  number  of  members  of 
the  League  to  be  selected  by  the  Assembly  for  repre- 
sentation on  the  Council.'  It  is  obvious  that  this 
stipulation  is  meant  to  meet  the  cases  of  Germany  and 
Bussia  when  once  they  are  admitted  to  the  League, 
and  are  to  be  considered  as  Great  Powers ;  but  the 
case  of  China,  or  any  other  Power  which  might  at 
any  time  become  a  Great  Power,  is  likewise  met  by 
this  stipulation. 

Meetings  of  the  Council  (Article  4)  shall  take  place 
from  time  to  time  as  occasion  may  require,  but  at  least 
once  a  year,  at  the  seat  of  the  League,  or  at  such  other 
place  as  may  be  decided  upon.  The  Council — just  like 
the  Assembly — decides  (Article  5)  all  matters  of  pro- 
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t;edure,  including  the  appointment  of  c<jnunittec8,  by 
a  majority  vot^,  but  all  other  matters  can  only  be 
decided  by  a  unanimous  vote,  unless  the  contrary  is 
expressly  ])rovided  for,  either  by  the  Covenant  or  by 
another  agreement. 

As  regards  the  sphere  of  action  of  the  Council, 
the  Covenant  (Article  4) — just  as  in  the  case  of  the 
Assembly — says  that  the  Council  may  deal  at  its  meet- 
ings with  any  matter  within  the  sphere  of  action  ^  of 
the  League  or  ail'ecting  the  peace  of  the  world,  and  it 
may  therefore  be  stilted  that  all  such  matters  of  inter- 
national interest  fall  within  the  sphere  of  action  of  the 
Council  as  are  not  by  the  Covenant  exclusively  reserved 
for  the  sphere  of  action  of  the  Assembly.  However,  the 
Covenant  mentions  that  the  following  seven  matters 
are  particularly  to  be  dealt  with  by  the  Council : 

(1)  Appointment  of  the  Secretary-General  of  the 
League  and  coutirmation  of  the  appointments  of  the 
staii  of  the  Secretariat  made  by  him  (Aiticle  6). 

(2)  Formulation  of  plans  for  general  disarmament, 
and  for  check  of  the  manufacture,  by  private  enter- 
prise, of  munitions  and  implements  of  war,  and  the 
appointment  of  the  members  of  the  Permanent  Arma- 
ment Commission  (Articles  8  and  9). 

(3)  Advice  to  the  members  of  the  League  with  regard 
to  the  steps  they  shall  take  when  any  one  of  them  is 
threatened  with  aggression  (Articles  10  and  11). 

(4)  Inquiry  into  international  disputes  which  the 
parties  have  not  settled  by  other  means,  report  on  such 
disputes,  and  recommendations  with  regard  to  their 
settlement  (Articles  12,  15,  and  17). 

(5)  Formulation  of  plans  for  the  establishment  of  a 
Permanent  Com*t  of  International  Justice  (Article  14). 

(6)  Recommendation  as  to  what  effective  mihtary, 

*  The  restriction  of  the  sphere  of  of  Article  15  and  Article  21  of  the 
action  of  the  League  by  paragraph  8       Covenant  is  discussed  below,  §  167«. 
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naval,  or  air  forces  the  members  of  the  League  shall 
severally  contribute  to  the  armed  forces  to  be  used  to 
protect  the  Covenants  of  the  League  (Article  16). 

(7)  Drawing  up  of  the  special  charters  or  mandates 
concerning  such  territories  as  are  to  be  handed  over 
for  administration  to  Mandatory  States  ;  further,  the 
establishment,  at  the  seat  of  the  League,  of  a  Mandatory 
Commission  to  receive  and  examine  the  annual  reports 
of  the  Mandatory  Powers,  and  to  advise  the  Council  on 
all  matters  relating  to  the  observation  of  the  mandates 
(Article  22). 

As  regards  the  relations  between  the  Council  and  the 
Assembly,  they  are  not  defined  by  the  Covenant.  It 
would  seem  that  the  Council  is  absolutely  independent 
of  the  Assembly,  just  as  the  Assembly  is  absolutely 
independent  of  the  Council.  The  only  influence  which 
the  Assembly  indirectly  has  upon  the  Council  derives 
from  the  fact  that,  according  to  Article  4,  the  Assembly 
shall  from  time  to  time  make  the  selection  of  those 
four  minor  States  which  shall  have  the  right  to  send 
representatives  into  the  Council  side  by  side  with  the 
representatives  of  the  five  Great  Powers.  And  the  only 
influence  which  the  Council  has  upon  the  Assembly 
derives  from  the  fact  that,  according  to  Article  26, 
members  represented  in  the  Assembly  can  only  make 
amendments  to  the  Covenant  provided  that  the  States 
represented  in  the  Council  unanimously  agree.  So 
much  is  certain,  that  the  relations  between  the  Council 
and  the  Assembly  are  in  no  way  comparable  with  the 
relations  between  the  Cabinet  and  Parhament  in  a 
constitutionally  governed  State,  because  the  Council 
does  not  depend  on  the  Assembly  as  a  Cabinet  depends 
upon  Parliament.  And,  if  looked  upon  from  a  certain 
point  of  view,  the  centre  of  gravity  of  the  League  would 
seem  to  rest  within  the  Council,  and  not  within  the 
Assembly,  although  the  latter  is  the  chief  organ  of  the 
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League.  This  is  the  case,  because  the  five  Great  Powers 
are  predominant  within  the  Council,  with  the  conse- 
quence that  the  infhience  of  the  Great  IVjwers  within 
the  League  will  be  enormous.  There  would  be  no  objec- 
tion to  this  if  the  sphere  of  action  of  the  Council  were 
restricted  to  mere  executive  measures,  and  to  measures 
of  control,  the  appointment  of  officials,  and  the  like. 
How^ever,  according  to  the  Covenant,  as  it  stands,  the 
sphere  of  action  of  the  Council  is  a  nmch  wider  one, 
and  the  important  task  of  the  inquiry  into,  and  settle- 
ment of,  such  international  disputes  as  the  parties  cannot 
settle  by  other  means,  is  entirely  handed  over  to  the 
Council.^ 

§  167^.  The  Permanent  Secretariat  of  the  League  The  Per 
(Article  6)  is  the  body  of  secretaries  and  clerks  who  are  Secre"*^ 
permanent  officials  in  the  service  of  the  League  for  the  ^'■'*^- 
performance  of  all  secretarial  business.  The  Secretariat 
is  to  be  established  at  Geneva,  the  seat  of  the  League. 
It  comprises  a  Secretary-General,  and  such  number  of 
secretaries  and  staf!  as  may  be  required.  The  Secre- 
tary-General, other  than  the  first,  is  to  be  appointed  by 
the  Council,  with,  the  approval  of  the  majority  of  the 
Assembly.  On  the  other  hand,  the  secretaries  and  staff 
are  appointed  by  the  Secretary-General  with  the  approval 
of  the  Council.  The  expenses  of  the  Secretariat  are 
borne  by  the  member-States  of  the  League  in  accord- 
ance with  the  apportionment  of  the  expenses  of  the 
International  Bureau  of  the  Universal  Postal  Union.^ 
As  regards  the  duties  of  the  Secretariat,  the  Covenant 
specifies  some  of  them  in  three  articles  : 

(1)  According  to  Article  6,  the  Secretary-General 
shall  act  in  that  capacity  at  all  meetings  of  the  Assembly 
as  well  as  of  the  Council.  However,  it  is  quite  obvious 
that  the  Secretary-General  need  not  in  person  act  as 
secretary  at  all  such  meetings ;  he  may  at  any  time 

»  See  below,  §  167*  (2).  *  See  below,  §  465. 
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delegate  this  duty  to  one  or  more  of  the  secretaries 
who  serve  under  him. 

(2)  According  to  Article  15,  the  Secretary-General  is 
the  intermediary  between  the  Council  and  member- 
States  of  the  League  involved  in  a  dispute  which  has  to 
be  submitted  to  the  Council  for  inquiry. 

(3)  According  to  Article  18,  the  Secretariat  must 
register,  and,  as  soon  as  possible,  pubhsh,  every  treaty 
entered  into  by  any  member-State  of  the  League. 

These  are  the  duties  of  the  Secretariat  specified  by 
the  Covenant ;  but  it  is  obvious  that  it  has  many  other 
duties,  which  derive  from  the  fact  that  it  always  acts  as 
the  intermediary  for  communications,  not  only  between 
the  Council  and  the  Assembly,  but  also  between  the 
several  members  of  the  Council,  between  the  several 
member-States  of  the  League  with  regard  to  all  matters 
in  which  the  League  is  concerned,  between  the  Council 
and  the  Court  of  Justice  and  the  several  Commissions 
which  are  to  be  set  up  according  to  the  Covenant, 
and  lastly  between  the  Council  and  all  the  International 
Bureaux  which,  according  to  Article  24,  are  to  be  placed 
under  the  direction  of  the  League.    Moreover,  it  is  in 
the  discretion  of  the  Council  at  any  time  to  add  to  the 
business  of  the  Secretariat. 
Various        §  167^.  Besidcs  the  Assembly,  the  Council,  and  the 
oians     Secretariat,   which   are   constitutional    organs    of    the 
Le^'^ue     League,  the  Covenant  provides  for  the  establishment 
by  the  Council  of  various  other  organs. 

(1)  The  Permanent  Armament  Commission  (Articles 
8  and  9)  advises  the  Council  with  regard  to  the  reduc- 
tion of  national  armaments  to  the  lowest  point  con- 
sistent with  national  safety  and  the  enforcement  by 
common  action  of  international  obligations.^ 

(2)  The  Permanent  Court  of  International  Justice^ 
(Article  14)  is  competent  to  hear  and  determine  any 

1  See  below,  §  167^.  ^  See  below,  §  4766, 
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dispute  of  an  international  character  which  the  parties 
thereto  submit  to  it.  The  Court  may  hkewise,  when 
askecl  to  do  so  by  the  Council  or  the  Assembly,  give  an 
advisory  opinion  upon  any  dispute  or  question.^ 

(3)  The  rermanent  Mandatory  Conunission  (Article 
22)  is  to  receive  and  examine  the  annual  reports  of  those 
member-States  of  the  League  which  have  been  given  a 
mandate  to  administer  those  colonies  and  territories 
which,  as  a  consequence  of  the  World  War,  have  ceased 
to  be  under  the  sovereignty  of  the  States  formerly 
governing  them,  and  which  are  inhabited  by  peoples 
not  yet  able  to  stand  by  themselves  under  the  strenuous 
conditions  of  the  modern  world.  This  Conmiission  is 
likewise  to  advise  the  Council  on  all  matters  relating  to 
the  observance  of  the  mandates. - 

(4)  The  General  Labour  Conference  and  the  Inter- 
national Labour  Office,  established  under  the  Inter- 
national Labour  Convention  and  Article  23(a)  of  the 
Covenant,  which  stipulates  that  the  members  of  the 
League  '  will  endeavour  to  secure  and  maintain  fair 
and  humane  conditions  of  labour  for  men,  women, 
and  children,  both  in  their  own  countries  and  in  all 
countries  to  which  their  commercial  and  inditstrial 
relations  extend,  and  for  that  purpose  will  establish 
and  maintain  the  necessary  international  organisa- 
tions,' are  also  organs  of  the  League.  However,  their 
estabUshment  is  only  indirectly  provided  for  by  the 
Covenant  and  has  been  reahsed  by  the  International 
Labour  Convention.^  Although  the  International 
Labour  Office  is  not  directly  under  the  control  of  the 
League,  but  under  the  control  of  a  governing  body 
consisting  of  twenty-four  members,  it  is  nevertheless 
entitled  to  the  assistance  of  the  Secretary-General  of 
the  League. 

*  See  vol.  ii.  pt.  i.  ch.  i.  *  See  below,  §  167p. 

»  See  below,  §«  107?,  471c,  5C8i. 
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III 

THE  FUNCTION  OF  THE  LEAGUE 

The  Two  §  167^.  While  the  Family  of  Nations  was  unorganised, 
of'thr^^  it  did  not,  and  could  not,  exercise  any  function,  nor 
League,  devote  itsclf  to  the  fulfilment  of  any  tasks.  It  was  then 
only  the  community  of  the  civilised  States  within  which 
International  Law  had  grown  up,  on  account  of  the 
fact  that  the  several  civihsed  States  were  knitted  together 
through  many  interests  and  continuously  increasing 
intercourse.  Up  to  the  end  of  the  World  War,  the 
Family  of  Nations  did  not  even  possess  any  organ  of  its 
own  except  the  so-called  Permanent  Court  of  Arbi- 
tration created  by  the  first  Hague  Peace  Conference  of 
1899.  In  particular  there  did  not  exist  any  organ  of 
the  Family  of  Nations  for  the  purpose  of  discussing  and 
settling  matters  of  universal  interest.  Through  the 
establishment  of  the  League  of  Nations  a  great  change 
has  taken  place.  The  Covenant  of  the  League  has  called 
into  existence  constitutional  organs  of  the  Family  of 
Nations,  so  as  to  enable  it  now  to  discuss  and  settle 
matters  of  common  international  interest  when  they 
arise.  This  becomes  apparent  from  the  following  text 
of  its  preamble  :  *  The  High  Contracting  Parties,  in 
order  to  promote  international  co-operation  and  to 
achieve  international  peace  and  security  by  the  accept- 
ance of  obligations  not  to  resort  to  war,  by  the  prescrip- 
tion of  open,  just,  and  honourable  relations  between 
nations,  by  the  firm  establishment  of  the  understandings 
of  international  law  as  the  actual  rule  of  conduct  among 
Governments,  and  by  the  maintenance  of  justice  and  a 
scrupulous  respect  for  all  treaty  obligations  in  the  deal- 
ings of  organised  peoples  with  one  another,  agree  to 
this  Covenant  of  the  League  of  Nations."  In  spite  of 
the  somewhat  involved  language  of  this  preamble,  it 
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is  obvious  that  the  League  is  to  serve  two  diflerent 
purposes,  namely,  the  maintenance  of  international 
peace  and  the  promotion  of  international  co-operation. 
These  two  })urj)08es  are  to  be  realised  by  four  mean.s, 
namely  :  By  the  acceptance  of  obligations  not  to  resort 
to  war ;  by  the  prescription  of  open,  just,  and  honour- 
able relations  between  nations ;  by  the  firm  establish- 
ment of  the  understandings  of  International  Law  as 
the  actual  rule  of  conduct  among  governments  ;  and 
by  the  maintenance  of  justice  and  a  scrupulous  respect 
for  all  treaty  obligations.  Moreover,  for  the  accomplish- 
ment of  these  two  purposes  already  mentioned,  the  Cove- 
nant sets  the  League  a  number  of  tasks.  These  may  be 
divided  into  three  groups,  in  so  far  as  they  are  connected 
with  international  peace  and  security,  with  guardian- 
ship over  peoples  who  are  not  yet  able  to  govern  them- 
selves, and  with  international  co-operation  regarding 
matters  of  international  interest.  While  details  con- 
cerning these  various  tasks  will  have  to  be  discussed 
separately  in  the  following  pages,  attention  must  at 
once  be  drawn  to  two  stipulations  of  the  Covenant  which 
somewhat  modify  and  restrict  the  action  of  the  League. 

(1)  According  to  paragraph  8  of  Article  15,  any  dis- 
pute concerning  a  matter  which  by  International  Law 
is  found  by  the  Council  to  be  solely  within  the  domestic 
jurisdiction  of  one  of  the  parties,  is  exempt  from  the 
sphere  of  action  of  the  League  in  case  a  party  to  the 
dispute  claims  exemption.  This  stipulation  is  intended 
to  leave  the  member-States  free  from  interference  on 
the  part  of  the  League  with  their  Immigi-ation  Laws, 
Ahen  Law^s,  and  the  hke. 

(2)  According  to  Article  21,  nothing  in  the  Cove- 
nant '  shall  be  deemed  to  affect  the  vahdity  of  inter- 
national engagements  such  as  treaties  of  arbitration 
or  regional  understandings  hke  the  Monroe  Doctrine  for 
securing  the  maintenance  of  peace.'    This  stipulation 
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was  adopted  to  avoid  interference  by  the  League  with 

existing  or  future  arbitration  treaties,  with  the  pohcy 

of  the  United  States  which  finds  expression  in  the 

Monroe  Doctrine/ with  existing  or  future  defensive  alh- 

ances,  guarantee  treaties,  and  the  hke. 

Peaceful       §  167^.  The  avoidaucc  of  war  by  the  peaceful  settle- 

nrentof    mcut  of  international  disputes  is  one  of  the  most  im- 

nationai    portaut  tasks  of  the  League.     The  Covenant  lays  down 

Disputes,  four  general  principles  concerning  this  task. 

The  first  is  comprised  in  Article  11,  according  to 
which  any  war  or  threat  of  war,  whether  immediately 
affecting  any  of  the  members  of  the  League  or  not,  is 
declared  a  matter  of  concern  to  the  whole  League,  and 
the  League  has  the  right  to  take  any  action  that  may 
be  deemed  wise  and  efiectual  to  safeguard  the  peace 
of  the  world.  And  it  is  particularly  declared  to  be  the 
*  friendly  right '  of  each  member  of  the  League  to  draw 
the  attention  of  the  Assembly  or  of  the  Council  to  any 
circumstances  affecting  international  intercourse  which 
threaten  to  disturb  international  peace,  or  the  good 
understanding  between  nations  upon  which  peace 
depends. 

The  second  principle,  comprised  in  Article  12,  is  that, 
should  a  dispute  arise  between  members  of  the  League, 
which  has  not  been  adjusted  by  the  ordinary  processes 
of  diplomacy,  the  conflicting  parties  must  in  no  case 
resort  to  war  without  having  previously  submitted  it 
either  to  arbitration  or  to  an  inquiry  by  the  Council, 
and  until  three  months  after  the  award  has  been 
given  by  the  arbitrators  or  the  Council  has  concluded 
its  inquiry,  and  made  a  recommendation  for  settling 
the  dispute.  The  award  of  the  arbitrators  shall  be 
made  within  reasonable  time,  and  the  recommendation 
of  the  Council  shall  be  made  within  six  months  after 
the  dispute  has  been  submitted  to  inquiry. 

1  See  above,  §§  47,  139. 
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The  third  general  })rinciple,  comprised  in  paragraph 
4  of  Article  13  and  paragraph  6  of  Article  15,  is  that  no 
party  is  allowed  to  resort  to  war  against  such  other 
party  as  complies  with  the  award  of  the  arbitrators  or 
with  the  unanimous  reconnnendation  of  all  members  of 
the  Council,  other  than  those  representing  parties  to 
the  dispute. 

The  fourth  general  principle,  comprised  in  Article  16, 
is  that,  should  any  member-State  of  the  League  dis- 
regard the  stipulations  of  Articles  12,  13,  or  15,  and 
resort  to  war  without  having  previously  submitted  the 
dispute  to  arbitration  or  to  inquiry  by  the  Council,  or 
resort  to  war  against  such  other  member-State  as  com- 
plies with  the  award  of  the  arbitrators  or  the  unanimous 
recommendations  of  all  members  of  the  Council,  other 
than  those  representing  the  parties  at  issue,  *  it  shall 
ipso  facto  be  deemed  to  have  committed  an  act  of  war 
against  all  other  members  of  the  League/    And  in  this 
case  the  other  members  of  the  League  must  immediately 
subject  the  guilty  member  to  (1)  the  severance  of  all 
trade  or  financial  relations,  (2)  the  prohibition  of  all 
intercourse  betw^een  their  nationals  and  its  nationals, 
and  (3)  the  prevention  of  all  financial,  commercial,  or 
personal   intercourse    betw^een   its   nationals   and   the 
nationals  of  any  other  State,  whether  a  member  of  the 
League  or  not.     Apart  from  this,  the  Council  is  to 
recommend  in  such  cases  what  effective  mihtary,  naval 
or  air  force  the  members  of  the  League  shall  each  con- 
tribute to  the  armed  forces  to  be  used  against  the  guilty 
member.     In  order  to  minimise  the  loss  and  incon- 
venience resulting  from  these  measures,  the  members 
of  the  League  agree  to  give  mutual  support  to  one 
another  in  the  financial  and  economic  measures  taken, 
and  in  resisting  any  special  measures  aimed  at  one  of 
their  number  by  the  guilty  State.     Further,  they  shall 
afford  passage  through  their  territory  to  the  forces  of 
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any  of  the  members  who  are  co-operating  against  the 
guilty  member.  And,  lastly,  the  Covenant-breaking 
member  may  by  a  unanimous  vote  of  all  the  members 
of  the  Council,  other  than  its  own  representative,  be 
expelled  from  the  League.^ 
Reduo-  §  167?.  If  the  provisions  of  the  Covenant  are  effective 
Arma-^  iu  the  avoidance  of  war,  the  world  can  be  freed  from 
ments.  the  burdcn  of  enormous  armaments  which  were  con- 
sidered necessary  before  the  World  War.  For  this 
reason  Article  8  embodies  the  principle  that  national 
armaments  shall  be  reduced  to  the  lowest  point 
consistent  with  national  safety,  and  with  the  enforce- 
ment by  common  action  of  international  obhgations. 
But  no  hard  and  fast  rule  is  laid  down  for  such 
reduction  of  armaments ;  on  the  contrary,  special 
account  is  to  be  taken  '  of  the  geographical  situation 
and  circumstances  of  each  State.'  The  Council  is  to 
formulate  plans  for  efiecting  the  reduction  of  armaments, 
for  the  consideration  and  action  of  the  several  members 
of  the  League,  and  these  plans  are  to  be  subject  to  re- 
consideration and  revision  at  least  every  ten  years. 
After  these  plans  have  been  adopted  by  the  members 
concerned,  the  limits  of  armaments  fixed  by  them 
cannot  be  exceeded  without  the  consent  of  the  Council. 
And  the  members  of  the  League  must  interchange  full 
and  frank  information  as  to  the  scale  of  their  armaments, 
their  military,  naval,  and  air  programmes,  and  the  con- 
dition of  such  of  their  industries  as  are  capable  of  being 
adapted  to  warlike  purposes. 

Part  of  the  task  of  reduction  of  armaments  lies  in 
dealing  with  the  problem  of  the  manufacture,  by  private 
enterprise,  of  munitions  and  implements  of  war,  which 
lends  itself  to  grave  objection.  For  this  reason  the 
Council  is  to  '  advise  how  the  evil  effects  attendant 

^  As  regards  details  concerning  tion  and  by  inquiry  on  the  part  of 
the  settlement  of  disputes  by  arbitra-       the  Council,  see  below,  vol.  ii. 
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upon  8uch  manufacture  can  be  prevented,  due  regard 
being  had  to  the  necessities  of  those  members  of  the 
League  which  are  not  able  to  manufacture  the  muni- 
tioiLs  and  implementii  of  war  necessary  for  their  safety.' 

To  advise  the  C  ouncil  of  the  League  with  regard  to 
the  problem  of  reduction  of  armaments,  a  Permanent 
Armament  Commission  is  to  be  estiiblished  according 
to  Article  9. 

§  167m.  Since  the  member-States  of  the  League  are  c;uanintee 
to  reduce  their   armaments,  the   League  promises  to  akpIm- 
them  assistance  against  external  aggression.     Article  10  '*"J"- 
of  the   Covenant  stipulates  :     *  The  members  of  the 
League  undertake  to  respect  and  preserve  as  against 
external  aggression  the  territorial  integrity  and  exist- 
ing pohtical  independence  of  all  members  of  the  League. 
In  case  of  any  such  aggression,  or  in  case  of  any  threat 
or  danger  of  such  aggression,  the  Council  shall  advise 
upon   the   means   bv   which   this   obhgation   shall   be 
fumUed.' 

It  is  to  be  noted  that  the  League  guarantees  the  terri- 
torial integrity  of  the  member-States  against  external 
aggression  only.  No  guarantee  of  territorial  integrity 
is  granted  against  revolutionary  movements  within  the 
member-States  aspiring  to  independence  and  the  estab- 
lishment of  separate  States.  For  this  reason  Article  10 
is  not  a  bar  to  liistorical  development  which  might  lead 
to  the  disintegration  of  some  of  the  existing  member- 
States. 

§  167?i.  At  the  outbreak  of  the  World  War,  and  Open 
during  its  continuance,  it  became  apparent  that  secret  ^y' 
treaties  are  a  danger  to  peace.  In  any  case,  they  would 
seem  not  to  be  in  accordance  with  democratic  govern- 
uient,  because  they  may  submit  the  States  concerned 
to  obhgations  which  the  peoples,  had  they  known  of 
the  secret  treaties,  would  have  refused  to  undertake. 
The    demand    for    so-called    open    diplomacy    having 
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everywhere  arisen,  Article  18  meets  this  demand,  to  a 
great  extent,  by  laying  down  the  rule  that  in  future 
every  treaty  or  international  engagement  must  be  forth- 
with registered  with  the  Secretariat  of  the  League,  and 
as  soon  as  possible  be  published,  and  that  no  such  treaty 
or  international  engagement  shall  be  binding,  until  so 
registered. 

It  is  to  be  noted  that  the  registration  and  publica- 
tion of   future  treaties   only  is   stipulated,   and   that 
nothing  is  said  about  secret  treaties  made  before  the 
estabhshment  of  the  League.     However,  it  would  seem 
that  previous  secret  treaties  lose  their  binding  force 
unless  they  are  forthwith  registered  with  the  Secretariat 
because,   according  to   Article   20,   all  obligations   or 
understandings  between  members  of  the  League  which 
are  inconsistent  with  the  terms  of  the  Covenant  are 
abrogated. 
Recon-         S  167o.  There  is  no  doubt  that  all  treaties  and  inter- 
tion  of      national   conditions   are   subject   to   the   influence   of 
Treaties    changing   clrcumstanccs   and   conditions.    Articles   19 

and  Inter-  '-'      '-' 

national    and  20  of  the  Covenant  define  the  attitude  of  the  League 

tions!       with  regard  to  such  changes. 

(1)  The  establishment  of  the  League  itself  involves 
such  a  great  alteration  of  circumstances  and  conditions, 
that  Article  20  stipulates  :  '  The  members  of  the  League 
severally  agree  that  this  Covenant  is  accepted  as  abro- 
gating all  obligations  or  understandings  inter  se  which 
are  inconsistent  with  the  terms  thereof,  and  solemnly 
undertake  that  they  will  not  hereafter  enter  into  any 
engagements  inconsistent  with  the  terms  thereof.  In 
case  any  member  of  the  League  shall,  before  becoming 
a  member  of  the  League,  have  undertaken  any  obliga- 
tions inconsistent  with  the  terms  of  this  Covenant,  it 
shall  be  the  duty  of  such  member  to  take  inamediate 
steps  to  procure  its  release  from  such  obhgations.'  It 
is,  however,  to  be  noted  that  Article  21  specifically 
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lays  down  tlie  rule  that  nothing  in  the  Covenant  *  KJiall 
be  deemed  to  ullect  the  validity  of  international  engage- 
ments such  as  treaties  of  arbitration  or  regioiud  under- 
standings for  securing  the  maintenance  of  peace.* 
For  this  reason  not  only  international  arbitration 
treaties,  but  also  guarantee  treaties  and  defensive  aUi- 
ances  entered  into  before  the  estabUshment  of  the 
League,  need  not  be  dissolved. 

(2)  A  treaty  may  in  consequence  of  a  vital  change  of 
circumstances  and  conditions  become  so  burdensome 
to  one  of  the  parties  that  in  justice  such  party  may 
demand  to  be  released,  either  from  the  whole  treaty,  or 
from  a  certain  stipulation  in  it.  For  this  reason  it 
has  always  been  asserted  to  be  a  customary  rule  of 
International  Law,  that  omnis  conventio  intelligitur 
rebus  sic  stantibus}  On  the  other  hand,  there  was  always 
a  danger  that  this  rule  would  be  improperly  used  to 
hide  the  violation  of  treaties  behind  the  shield  of  law  ; 
and  a  number  of  cases  could  be  quoted  where  such  abuse 
has  really  taken  place.  To  avoid  this,  and  yet  to  secure 
the  apphcation  of  the  principle  rebus  sic  stantibus  to 
cases  where  its  apphcation  is  really  justified.  Article  19 
stipulates  that  the  Assembly  may  advise  the  recon- 
sideration by  members  of  the  League  of  treaties  which 
have  become  inapphcable.^ 

(3)  Just  as  treaties,  through  a  change  of  circum- 
stances, may  become  the  cause  of  strife,  so  may  inter- 
national conditions  in  general,  unless  they  are  altered 
and  adapted  to  new  requirements.  For  this  reason 
Article  19  stipulates  that  the  Assembly  may  also  from 
time  to  time  advise  the  consideration,  by  the  members 
of  the  League,  of  international  conditions  whose  con- 
tinuance might  endanger  the  peace  of  the  world. 

§  167p.  Asjinconsequenceof  the  World  War,  Germany 
lost  her  colonies,  and  Turkey  a  large  part  of  her  Empire, 

*  See  below,  §  639.  •  See  below,  §  167«. 
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ship  over 

certain 

Peoples 


Guardian-  a  Humber  of  territories  ceased  to  be  under  the  sovereignty 
of  the  States  to  which  they  formerly  belonged  ;  but  the 
peoples  inhabiting  them  were  not  yet  able  to  stand 
alone.  For  such  territories  Article  22  of  the  Covenant 
introduces  a  new  principle  of  International  Law,  for  it 
stipulates  that  they  shall  be  put  under  the  guardianship 
of  the  League  of  Nations.  However,  the  League  is  not 
itself  to  administer  them,  but  is  to  give  a  mandate  to 
such  member-States  of  the  League  as  *  by  reason  of 
their  resources,  their  experience,  or  their  geographical 
position '  are  best  fitted  to  do  so.  The  degree  of 
authority,  control,  or  administration  to  be  exercised  by 
the  Mandatory  State,  if  not  previously  agreed  upon,  is 
in  each  case  to  be  explicitly  defined  by  the  Council  in 
a  special  act  or  charter.^ 

§  167^'.  Articles  23-25  set  the  League  a  number  of 
tasks,  all  involving  international  co-operation  regarding 
matters  of  common  interest  in  time  of  peace. 

According  to  Article  23(a),  the  members  of  the  League 
will  endeavour  to  secure  everywhere  fair  and  humane 
conditions  of  labour  for  men,  women,  and  children.     To 


Inter- 
national 
Co-opera- 
tion. 


^  Article  22,  having  regard  to  the 
varying  stages  of  development  among 
different  peoples,  provides  for  three 
types  of  mandate.  The  first  is 
applicable  to  certain  communities, 
formerly  part  of  Turkey,  which  can 
be  provisionally  recognised  as  inde- 
pendent nations  subject  to  adminis- 
trative advice  and  assistance  from  a 
Mandatory  State.  Mandates  of  this 
type  are  likely  to  be  given  to  Great 
Britain  for  Mesopotamia,  to  France 
for  Syria,  and  to  some  other  State 
for  Armenia.  The  second  type  is 
adapted  to  those  peoples  which  are 
at  such  a  stage  that  the  Mandatory 
State  must  be  responsible  for  the 
administration  of  their  territory. 
The  third  type  is  to  be  applied  to 
territories  which  can  best  be  adminis- 
tered aa  integral  portions  of  the 
Mandatory  State. 

It  appears  from  answers  given  in 
Parliament  that  mandates    of    the 


second  or  third  type  have  been  allo- 
cated to  Great  Britain  for  Palestine  ; 
to  Great  Britain  and  Belgium  for 
German  East  Africa :  to  South 
Africa  for  German  South  -  West 
Africa ;  to  the  British  Empire  for 
Nauru  ;  to  New  Zealand  for  Samoa  ; 
to  Australia  for  other  German 
possessions  in  the  Pacific  south  of 
the  Equator ;  to  Japan  for  those 
north  of  the  Equator  ;  and  to  Great 
Britain  and  France  for  Togoland 
and  the  Cameroons.  But  the  terms 
of  the  mandates  have  not  been  pub- 
lished, and  this  list  is  given  with  all 
reserve. 

The  Mandatory  Commission — see 
above,  §  IQ'lh — is  to  receive  and 
examine  the  annual  reports  which 
must  be  made  by  Mandatory  States, 
and  to  advise  the  Council  upon  en- 
suring the  observance  of  the  terms 
of  all  mandates. 
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fulfil  this  task  the  Peace  Conference  at  Paris  produced 
a  Labour  Convention,  which  is  embodied  in  the  Treaties 
of  Peace  ^  and  establishes  a  General  Labour  Con- 
ference, and  an  International  Labour  Office,  at  the  seat 
of  the  League  of  Nations,  as  part  of  the  organisation 
of  the  League. 

According  to  Article  23(6),  the  members  of  the  League 
undertake  to  secure  just  treatment  of  the  native  in- 
habitants of  their  territories.  Provisions  for  this 
purpose  are  contained  in  the  convention  revising  the 
General  Acts  of  Berhn  of  1885,  and  of  Brussels  of  1890, 
signed  at  St.  Germain  on  September  10,  1919.^ 

According  to  Article  23(c),  the  League  is  entrusted 
with  the  general  supervision  over  the  execution  of 
agreements  with  regard  to  the  traffic  in  women  and 
children,  and  the  traffic  in  opium  and  other  dangerous 
drugs.  Already  before  the  World  War  there  were  in 
existence  two  treaties  ^  for  the  suppression  of  the  so- 
called  White  Slave  trajffic,  which  are  still  in  force,  and 
a  treaty  ^  concerning  the  trafiic  in  Opium,  which  is 
brought  into  force  wnth  additional  parties  by  the 
Treaties  of  Peace.  The  convention  for  the  control 
of  the  Liquor  traffic  in  Africa,  signed  at  St.  Germain 
on  September  10,  1919,  prohibits  beverages  containing 
chemical  products  recognised  as  injurious  to  health.^ 

According  to  Article  23(c?),  the  League  is  entrusted 
with  the  supervision  of  the  trade  in  arms  and  ammuni- 
tion with  those  countries  in  which  the  control  of  this 
traffic  is  in  the  common  interest.  A  convention  con- 
trolhng  such  trade  in  the  greater  part  of  Africa,  part  ot 
Asia,  and  a  maritime  zone,  including  the  Persian  Gulf, 
was  signed  at  St.  Germain  on  September  10,  1919.^ 

>  See  above,  §   167A,   and  Ijelow,  *  See  below,  §  591a. 

^^-r"      .       «         ,,u^a^      M        ifi  "Treaty     Ser.     (1919),     No.     19. 

p'h  '^^7^   ^'"S       ^^i.r^°VrR  '        Cmd.478.     See  beluw.  §  566. 
Cmd.  477.     See  below,  §5  564,  506. 

»  See  below,  §  592.  *  See  below,  §  508(-. 
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According  to  Article  23(e),  the  League  will  make  pro- 
vision to  secure  and  maintain  freedom  of  communica- 
tions and  of  transit  and  equitable  treatment  for  the 
commerce  of  all  member-States  of  the  League.  Pro- 
visions of  this  kind  are  to  be  found  in  the  several 
Treaties  of  Peace,  and  the  treaties  with  the  smaller 
Alhed  States/  in  which  general  conventions  dealing 
with  these  questions  are  foreshadowed. 

According  to  Article  23(/),  the  League  will  endeavour 
to  take  steps  in  matters  of  international  concern  for 
the  prevention  and  control  of  disease.  In  this  connec- 
tion must  Hkewise  be  mentioned  Article  25  of  the  Cove- 
nant, according  to  which  '  the  members  of  the  League 
agree  to  encourage  and  promote  the  estabhshment 
and  co-operation  of  duly  authorised  voluntary  national 
Red  Cross  organisations  having  as  purposes  the  im- 
provement of  health,  the  prevention  of  disease,  and 
the  mitigation  of  suffering  throughout  the  world.' 

According  to  Article  24,  *  there  shall  be  placed  under 
the  direction  of  the  League  all  international  bureaux 
abeady  estabhshed  by  general  treaties  if  the  parties 
to  such  treaties  consent.  All  such  international  bureaux 
and  all  commissions  for  the  regulation  of  matters  of 
international  interest  hereafter  constituted  shall  be 
placed  under  the  direction  of  the  League.  In  all  matters 
of  international  interest  which  are  regulated  by  general 
conventions,  but  which  are  not  placed  under  the  control 
of  international  bureaux  or  commissions,  the  Secretariat 
of  the  League  shall,  subject  to  the  consent  of  the  Council, 
and  if  desired  by  the  parties,  collect  and  distribute  all 
relevant  information,  and  shall  render  any  other  assist- 
ance which  may  be  necessary  or  desirable.  The  Council 
may  include  as  part  of  the  expenses  of  the  Secretariat 
the  expenses  of  any  bureau  or  commission  which  is 
placed  under  the  direction  of  the  League."  ^ 

1  See  below,  §§  5Q8d-568h.  -  See  below,  §§  458-471e. 
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It  is  to  be  noted  that,  while  the  League  will  devote 
itself  to  the  fulfilment  of  the  six  tasks  enumerat^xl  in 
Article  23,  no  member  of  the  League  is  bound  by  it 
unless  such  momber  is  already  a  party  to,  or  accedes  to, 
a  previous  convention,  or  becomes  a  party  to  a  future 
convention  deahng  with  these  matters.  This  becomes 
quite  apparent  from  the  first  few  Unes  of  Article  23  : 
*  subject  to  and  in  accordance  with  the  provisions  of 
international  conventions  existing  or  hereafter  to  be 
agreed  upon.' 


IV 

DEFECTS   AND   MERITS   OF   THE   CONSTITUTION   OF 
THE   LEAGUE 

§  167r.  From  the  very  beginning  of  the  movement  in  Objec- 
favour  of  the  League  of  Nations  there  were  many  who  gg^^era"  to 
objected  to  it  on  principle,  whether  because  they  thought  ^^^  ^°°" 
the  League  inconsistemt  with  the  sovereignty  of  the  of  the 
several  States,  or  because  they  considered  it  a  Utopian    *^^' 
plan.     Now  that  the  League  has  come  into  existence, 
it  is  superfluous  to  discuss  the  objections  of  those  who 
opposed  it  on  principle.     There  are,  however,  many  who, 
although  they  always  were,  and  still  are,  in  favour  of  a 
League  of  Nations,  object  to  the  present  League  and 
its  constitution  for  a  number  of  reasons  : 

(1)  Some  argue  that  the  League  is  not  a  league  of  all 
civilised  States,  but  only  of  the  belligerents  \'ictorious 
in  the  World  War,  and  open  to  objection  on  that  ground. 
It  is  certainly  true  that  the  establishment  of  the  League 
is  not  the  result  of  free  discussion  and  dehberation  on 
the  part  of  all  the  ci\alised  States.  Without  doubt,  the 
League  was  evolved  and  conceived  by  the  victorious 
belligerents  of  the  World  War  only.     The  Covenant 
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of  the  League  is  the  result  of  the  discussion  and  de- 
liberation of  a  committee  appointed  by  the  Allied  and 
Associated  Powers  assembled  at  the  Peace  Conference 
at  Paris,  upon  which  only  fourteen  of  these  Powers 
were  represented.  And  although  after  the  first  draft 
had  been  adopted  by  the  Conference,  the  committee  in- 
formally interviewed  representatives  of  thirteen  neutral 
Powers,  and  some  amendments  were  made  in  conse- 
quence, the  final  text  of  the  Covenant  is  essentially  the 
product  of  the  Allied  and  Associated  Powers  assembled 
at  the  Peace  Conference.  Moreover,  the  League  was 
called  into  existence  by  the  various  Treaties  of  Peace 
imposed  on  the  Central  Powers,  of  which  the  Covenant 
forms  the  first  part ;  and  the  recognition  of  the 
League  of  Nations  was  therefore  made  obligatory 
upon  the  Central  Powers.  The  fact  that  the  con- 
stitution of  the  League  is  intentionally  represented 
as  the  work  of  the  Peace  Conference  of  the  Allied 
and  Associated  Powers  becomes  further  apparent  from 
the  text  of  Article  4  of  the  Covenant,  according  to  which 
the  Council  shall  consist  of  representatives  of  the 
Principal  Allied  and  Associated  Powers,  together  with 
representatives  of  four  other  Powers.  But  while  the 
League  was  certainly  called  into  existence  by  the 
Allied  and  Associated  Powers  alone,  and  other  States 
had  no  decisive  voice  in  the  drafting  of  the  Covenant, 
thirteen  neutral  States  have  joined  the  League  as 
original  members.  Further,  although  the  recognition 
of  the  League  was  imposed  upon  the  Central  Powers 
without  their  being  admitted  as  members,  the  door 
has  been  left  open  for  them,  and  they  will  no  doubt 
become  members  in  due  time.  The  League  already  com- 
prises forty-four  members,  and  the  remaining  civilised 
States  may  be  expected  to  become  members.  And 
while  admittedly  some  of  the  defects  of  the  constitu- 
tion of  the  League  are  due  to  the  way  in  which  it  was 
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coiiceived  antl  esUiblished,  Article  26  of  the  Covenaut 
provides  an  opportunity  for  remedying  those  defecte 
by  alterations  which  will  doubtless  be  effected  in  the 
course  of  time. 

Be  that  as  it  may,  the  fact  that  the  League  was 
established  at  the  same  time  as  the  conclusion  of  peace 
with  Germany  has  enabled  it  at  once  to  undertake 
a  number  of  functions  in  connection  with  the  execution 
of  the  Peace  Treaties,  and  other  treaties  constituting 
the  resettlement  after  the  World  ^^^ar. 

To  give  only  a  few  instances  :  The  League  has  under- 
taken the  government  of  the  Saar  Basin  for  fifteen 
years ;  it  has  undertaken  the  protectorate  over  the  Free 
City  of  Danzig  ;  and  it  has  undertaken  to  guarantee  to 
German  as  well  as  Jewish  subjects  of  Poland,  and  to  the 
minorities  in  other  smaller  States,  protection  for  their 
lives  and  hberty,  and  freedom  in  the  exercise  of  their 
religion  and  the  use  of  their  language.^ 

(2)  Another  objection  raised  against  the  constitution 
of  the  League  is  that  it  is  a  league  of  the  Great  Powers 
only.  This  objection  is  based  on  the  fact  that  the 
Council  is  to  comprise  nine  members,  five  of  whom  are 
always  to  be  representatives  of  the  Great  Powers, 
namely,  the  British  Empire,  [the  United  States  of 
America],-  France,  Italy,  and  Japan,  leaving  only  four 
members  to  represent  all  the  other  Powers.  The  predomi- 
nance of  the  Great  Powers  within  the  Council  is  thereby 
secured  ;  and  it  is  to  this  that  objection  is  made.  Yet 
it  is  mijustified.  Since  the  Great  Powei"s  are  the  leaders 
within  the  Family  of  Nations,  and  since,  whenever  the 
League  is  called  upon  to  act  against  a  recalcitrant 
member,  the  Great  Powers  are  chiefly  concerned  on 
account  of  the  fact  that  they  possess  the  biggest  armies 
and  navies,  it  is  only  right  and  equitable  that  they 
should   always  "be   represented,    and    should    be   pre- 

'  See  below,  §§  568c-568A.  *  See  above,  1676,  n. 
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dominaDt,  in  the  Council.  But  although  the  Great 
Powers  are  predominant,  it  will  be  impossible  for  them 
to  abuse  their  position,  because  the  Council  as  a  rule 
can  only  act  if  it  is  unanimous,  with  the  consequence 
that  the  representatives  of  the  four  minor  Powers  in 
the  Council  are  as  a  rule  able  to  prevent  action  on  the 
part  of  the  Council.  Nor  does  the  permanent  repre- 
sentation of  the  Great  Powers  in  the  Council  violate  the 
legal  equality  of  all  States.  It  is  acknowledged  that 
the  Great  Powers  are  politically  superior  to  the  minor 
Powers,  and  it  is  on  this  account  that  the  Great  Powers 
are  predominant  in  the  Council. 

(3)  A  third  objection  put  forward  against  the  consti- 
tution of  the  League  is  that  it  does  not  render  it  a 
super-State  with  a  Government  and  Parhament  of  its 
own,  and  an  international  Army  and  Navy  to  serve  as  a 
poUce  force.  Indeed,  there  is  no  trace  of  a  super-State 
in  the  League,  for  not  even  the  most  vivid  imagination 
could  see  in  the  Council  of  the  League  an  international 
Government,  or  in  the  Assembly  an  international  Parha- 
ment with  power  to  legislate  by  a  majority  ;  and  there 
is  no  provision  in  the  Covenant  for  an  international 
Army  and  Navy.  However,  it  may  safely  be  asserted 
that,  whatever  may  be  the  merits  of  a  League  creating 
a  super-State — (the  author  considers  it  to  be  a  Utopia) 
— not  a  single  civihsed  State  would  at  the  present  time 
have  given  its  consent  to  the  establishment  of  a  League 
of  Nations  involving  a  super-State. 

(4)  A  fourth  objection  has  been  made,  namely,  that 
the  League  is  a  league  of  Governments,  and  not  of 
peoples,  and  is  therefore  not  democratic.  This  objec- 
tion is  based  on  the  fact  that  the  Assembly  of  the 
League  consists  of  representatives  who  will  no  doubt 
be  deputed  by  the  Governments  of  the  member-States, 
and  that  each  member,  though  it  may  depute  three 
representatives,    has    only    one    vote.     However,    the 
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delegates  of  Govermneiits  are  uecessaiily  also  delegates 
of  peoples,  because  autocracy  has  almost  ever^'where 
disiippeared,  and  constitutional  democratic  govern- 
ment has  taken  its  place.  80  the  Govermnent  of  almost 
every  member-State  of  the  League  is  really  representa- 
tive of  the  people,  being  either  parliamentary  party 
government  or — as  in  the  United  States  of  America — 
a  Govenmient  directly  elected  by  the  people.  More- 
over, Article  3  of  the  Covenant  does  not  lay  down  how 
the  several  members  shall  select  their  respective  repre- 
sentatives ;  they  might,  for  instance,  be  selected  by 
Parhament  or  even  directly  by  the  people. 

(5)  Lastly,  it  has  been  objected  that  the  constitu- 
tion of  the  League  is  obviously  not  strong  enough  to 
secure  peace,  because  otherwise  neither  would  Article 
10  of  the  Covenant  stipulate  that  the  members  of  the 
League  guarantee  to  one  another  their  territorial  in- 
tegrity and  existing  pohtical  independence,  nor  would 
defensive  alhances  and  separate  treaties  of  guarantee 
be  admissible  within  the  League,  as  they  are  without 
doubt  according  to  Article  2L  This  objection  is  based 
on  the  wrong  presumption  that  the  League  was  in- 
tended to  be  something  Uke  a  super-State  which  could 
with  absolute  certainty  secure  the  maintenance  of 
peace.  It  overlooks  the  fact  that  the  League  is  nothing 
else  but  the  organised  Family  of  Nations,  and  that  the 
protection  which  the  League  can  afford  to  its  members 
depends  in  every  case  entirely  upon  the  readiness  of  the 
members  to  fulfil  their  obligation  under  the  Covenant 
not  to  resort  to  war  without  having  referred  a  dispute 
either  to  arbitration  or  to  the  Council  for  inquiry.  Of 
course,  it  is  possible  that  a  member  might  not  do  so, 
but  might  make  a  sudden  attack  upon  another  member. 
Then  the  attacked  State  would  in  the  first  instance  have 
to  rely  upon  its  own  forces,  because  the  League  could 
only  after  the  lapse  of  time  send  forces  to  its  assistance. 
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It  is  for  this  reason  that  the  members  of  the  League 
guarantee  to  one  another,  according  to  Article  10  of 
the  Covenant,  their  territorial  integrity  and  existing 
political  independence  against  external  aggression,  a 
guarantee  which  is  all  the  more  necessary  since  members 
are  to  reduce  their  national  armaments  to  the  lowest 
point  consistent  with  national  safety.^  Every  member 
is  to  be  assured  that  since  it  is  to  reduce  its  armaments, 
the  other  members  will  come  to  its  assistance  in  case  of 
aggression. 

Now  it  may  happen  that  a  member  is  not  satisfied 
with  this  general  assurance  of  assistance  against 
aggression,  and  would  like  to  secure  more  speedy  help 
in  case  of  need.  In  such  case  there  is  nothing  to  pre- 
vent it  either  entering  into  a  defensive  alhance  with 
one  or  more  other  members,  or  securing  the  special  pro- 
tection of  one  or  more  members  by  a  special  guarantee 
of  its  independence  or  territorial  integrity.  Such 
defensive  alliances  and  guarantee  treaties  would,  like 
all  other  treaties,  have  to  be  registered  with  the  Secre- 
tariat and  published,  according  to  Article  18,  and  for 
this  reason  they  would  not  vitiate  the  Covenant,  but 
would  confirm  and  supplement  it  with  regard  to  the 
particular  cases  concerned.  Thus,  upon  the  signature  of 
the  Treaty  of  Peace  with  Germany,  France  was  at  once 
desirous  of  securing  the  speedy  assistance  of  Great 
Britain,  as  well  as  of  the  United  States,  in  case  the  stipu- 
lations of  the  treaty  concerning  the  left  bank  of  the  Rhine 
should  be  violated  by  Germany,  and  therefore  entered 
into  two  special  treaties  of  alliance  with  Great  Britain 
and  the  United  States  respectively,  by  which  these 
Powers  agreed  to  come  immediately  to  the  assistance 
of  France,  in  the  event  of  any  unprovoked  movement 
of  aggression  by  Germany.  ^ 

^  See  above,  §  167wt. 

*  As  to  the  position  of  these  treaties,  see  below,  §  5696. 


DEFECTS  AND  MERITS  OF  CONSTITUTION  OF  LEAGUE     297 

§  1675.  While  the  foregoing  objections  in  general  to  i>e(©ots 
the  constitution  of  the  League  are  luifounded,  there  is  c.^^. 
no  doubt  that  there  are  a  number  of  real  defects.  ' ^ ''|'" 

(1)  The  first  defect  is  that  the  membership  of  the  Le*Kuc. 
League  is  notifiable  (Article  1,  paragraph  3),  and  that 

a  member  may  be  expelled  (Article  IG,  paragraph  4), 
or  may  cease  to  be  a  member  through  signifying  its 
dissent  from  an  amendment  ratified  in  accordance  with 
Article  26.  Since  the  League  is  intended  to  be  all- 
embracing,  and  to  represent  the  organised  Family  of 
Nations,  there  ought  to  be  no  possibility  for  a  member 
to  leave  the  League,  or  to  be  expelled  therefrom.  A 
recalcitrant  member  should,  if  necessary,  be  coerced  by 
force  to  submit  to  the  decisions  of  the  League,  and  to 
fulfil  its  duties.  However,  it  may  be  hoped  that  the 
stipulations  concerning  the  withdrawal  and  the  expul- 
sion of  member's  will  disappear  in  consequence  of  a 
future  recasting  of  the  constitution. 

(2)  Another  defect  is  that  there  is  no  provision  for  a 
separate  and  individual  Comicil  of  Conciliation.  Accord- 
ing to  Articles  12  and  15,  it  is  to  the  Council  that  dis- 
putes are  to  be  referred  for  inquiry,  and  it  is  tkis  Council 
which  will  investigate  the  dispute,  and  make  recom- 
mendations for  its  settlement.  Yet  the  Council  is,  and 
must  be,  a  pohtical  institution  in  which,  according  to 
Article  4,  the  Great  Powers  have  a  political  preponder- 
ance ;  and  so  the  pohtical  interests  of  the  Great  Powers 
must  influence  the  Council  in  their  recommendations. 
There  is  great  danger  that  in  a  dispute  between  a  Gre^t 
Power  and  a  minor  Power,  or  even  in  a  dispute  between 
two  minor  Powers,  the  Council  will  be  prejudiced. 
Apart  from  this,  paragraph  9  of  Article  15  according 
to  which  the  Council  may  refer  a  dispute  to  the  Assembly, 
and  shall  do  so  at  the  request  of  either  party  to  the 
dispute,  is  quite  unworkable.  The  Assembly  will  be 
a  very  large  body,  and  it  will  hardly  ever  be  possible 
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to  obtain  a  unanimous  report  from  it ;  yet  since  such 
a  report  is  not  a  matter  of  procedure,  concerning  which, 
according  to  Article  5,  a  decision  may  be  given  by  a 
majority  vote,  unanimity  will  be  required.  For  this 
reason,  to  withdraw  a  dispute  from  the  Council  and 
transfer  it  to  the  Assembly  is  to  appeal  from  a  more 
competent  to  a  much  less  competent  body.  What  is 
urgently  needed  is  the  establishment  of  a  Council  of 
Conciliation,  as  independent  of  the  Council  of  the 
League  as  the  International  Court  of  Justice.  The  func- 
tions of  the  Council  of  the  League  ought  to  be  exclusively 
political,  and  confined  to  the  consideration  of  mere 
executive  measures.  On  the  other  hand,  the  functions 
of  a  Council  of  Conciliation  would  consist  in  an  impartial 
inquiry  into  the  cause  and  elements  of  a  dispute,  and 
in  recommendations  for  its  settlement.  It  is  only 
if  the  parties  were  not  inclined  to  carry  out  their 
recommendations  that  appeal  should  be  made  to  the 
Executive  Council  of  the  League.  The  British  official 
commentary  on  the  Covenant  points  out^  that  there 
is  nothing  to  prevent  the  Council  from  setting  up 
a  permanent  Council  of  Conciliation.  This  is  no 
doubt  true ;  but  Article  15,  as  it  stands,  contemplates 
the  settlement  of  disputes  by  the  Executive  Council  of 
the  League,  and  not  by  an  independent  Council  of 
ConciHation. 

(3)  The  third  defect  is  the  absence  of  a  stipulation  in 
the  Covenant,  according  to  which  the  settlement  of 
judicial  disputes  by  an  International  Court  of  Justice 
is  made  compulsory,  in  case  the  parties  do  not  succeed 
in  settling  them  by  other  means.  Indeed,  Article  14  fore- 
shadows tr.e  establishment  of  an  International  Court  of 
Justice,  and  paragraph  2  of  Article  13  names  a  few 
kinds  of  disputes  as  *  generally  suitable  for  submission 
to  arbitration,"  but  there   is   no    compulsion  on   the 

1  Misc.,  No.  3  (1919),  Cmd.  151,  p.  16. 
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parties  to  submit  even  thcttc  disputes  tu   the   Inter- 
luitioiial  Court  of  Justice.^ 

(4)  A  fourth  defect  is  that,  according  to  Article  19 
of  the  Covenant,  '  the  Assembly  may  from  time  to 
time  advise  the  reconsideration  by  members  of  the 
League  of  treaties  which  have  become  inap[)licable,  and 
the  consideration  of  international  conditions  whose 
continuance  might  endanger  the  peace  of  the  world.'  ^ 
There  would  not  be  much  objection  to  this  if  unanimity 
were  not  required.  But  as  the  Assembly  will  consist  of 
representatives  of  more  than  forty  States,  and  only  by  a 
unanimous  vote  of  these  forty  or  fifty  States  can  it  advise 
the  reconsideration  of  treaties  and  the  consideration  of 
international  conditions,  it  w^ould  seem  that,  being  such  a 
large  pohtical  body,  it  is  hardly  fit  for  the  task,  and  it 
would  have  been  preferable  to  have  entrusted  it  to  the 
Council,  which  is  a  much  smaller  body,  if  the  principle 
of  unanimity  is  to  be  maintained.  It  would  be  still 
better  if  every  member-State  were  given  the  right  to  call 
upon  the  International  Court  of  Justice  to  investigate 
the  matter,  and  give  an  opinion  as  to  whether,  in  con- 
sequence of  a  vital  change  of  circumstances  and  con- 
ditions, a  certain  treaty  had  become  inappHcable,  or 
whether  the  continuance  of  certain  international  con- 
ditions endangered  the  peace  of  the  world.  Both  the 
Assembly  and  the  Council  are  political  institutions, 
and  on  that  accomit  less  fit  to  advise  on  such  questions 
than  the  International  Court  of  Justice,  which  would 
approach  the  matter  without  any  pohtical  bias. 

(5)  A  last  defect  is  the  absence  of  a  stipulation  in 
the  Covenant  making  it  the  duty  of  the  Council  to 
intervene  if  a  beUigerent  violated  fundamental  iiiles  of 
warfare.      The   rules  of    International  Law   regarding 


'  See  below,  §  476fc.  Certain  ques-  of  Peace,  and  other  treaties  oon- 
tions  are,  however,  expreselj  re-  elude*!  during  the  Peace  Conference, 
ferred  to  the  Court  by  the  Treaties  •  See  above,  §  167o  (2)  and  (3). 
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warfare  do  not  concern  the  belligerents  alone,  but  the 
Family  of  Nations  as  a  body.  At  present  the  only 
remedies  for  their  violation  are  reprisals  and  the 
punishment  of  war  crimes  ;  not  only  are  these  remedies 
insufficient,  but  they  frequently  lead  to  further  violations 
and  abuses.  Only  by  making  it  the  duty  of  the  League 
to  intervene,  and  likewise  to  undertake  the  punishment 
of  war  crimes,  could  the  strict  observance  of  the  rules 
of  warfare  on  the  part  of  both  belligerents  be  secured. 
Merits  of  §  167^.  Whatever  may  be  the  defects  of  the  constitu- 
stitutSon  ^i"^^^  ^^  ^^®  League,  its  estabhshment  has  inaugurated  a 
of  the  new  epoch  in  the  development  of  mankind,  by  organising 
the  Family  of  Nations.  The  Assembly,  comprising  re- 
presentatives of  all  the  member-States,  and  meeting  at 
stated  intervals,  is  an  organ  of  the  Family  of  Nations 
through  which  the  civilised  States  can  give  their  consent 
to  all  treaties  which  may  be  necessary  to  secure  joint 
international  action,  and,  more  quickly  and  more  effec- 
tively than  in  former  times,  can  amend  and  even  codify 
the  hitherto  customary  Law  of  Nations.  The  Council 
is  a  kind  of  executive  of  the  Family  of  Nations  which, 
although  its  decisions  are  in  the  main  only  recommenda- 
tions, will  exercise  an  important  influence  and  authority. 
In  the  Permanent  Secretariat,  a  kind  of  International 
Civil  Service  has  been  called  into  existence,  the  import- 
ance of  which  will  become  more  and  more  apparent  as 
the  League  carries  out  its  tasks.  Through  the  adoption 
of  the  principle  that  the  parties  to  a  dispute  must  not 
resort  to  war  without  having  previously  submitted  it 
either  to  arbitration  or  to  inquiry  by  the  Council,  war 
should  occur  less  frequently  than  in  former  times,  and 
should  not  break  out  suddenly  like  a  bolt  from  the  blue. 
By  securing  the  reduction  of  national  armaments  to  the 
lowest  possible  point,  the  League  should  not  only 
diminish  the  danger  of  war,  but  should  free  the  world 
from  an  oppressive  economic  burden.     By  the  acceptance 
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of  the  principle  of  open  diplomacy,  the  relations  of 
civilised  States  should  be  relieved  from  suspicion  and 
inistnist.  Through  the  adoption  of  the  principle  that 
treaties  which  have  become  inapplicable  should  be 
reconsidered,  the  danger  of  the  abuse  of  the  notorious 
clause  otnnis  conventio  intelligitiir  rebus  sic  stantibus 
should  be  reduced.  The  principle  of  guardianship  over 
-^certain  undeveloped  peoples  is  a  new  and  progressive 
step  in  International  Law.  By  setting  itself  a  number 
of  tasks  of  international  co-operation  regarding  matters 
of  common  interest,  the  League  has  opened  a  wide  pros- 
pect of  development  for  International  Law. 

Moreover,  it  is  a  merit  of  the  constitution  that  it  is 
not  rigid.     The  establishment  of  the  League  is  an  un- 
precedented venture,  and  the  absence  of  rigidity  in  the 
constitution  permits  adaptation  to  future  circumstances, 
conditions,  and  requirements  which  could  not  be  fore- 
seen when  it  was  drawn  up.     Serious  defects  are  to  be 
found  in  the  constitution  as  at  present  framed  ;    but 
Article  26  provides  for  the  possibihty  of  amendments. 
It  must  not  be  forgotten  that  the  Covenant  is  a  com- 
promise  between  very  divergent  views   held   by   the 
several  Powers,  and  those  who  know  the  difficulty  of 
bringing  about  such  a  compromise  must  be  ready  to 
accept  it  for  the  time  being  as  the  best  thing  obtainable 
under    the    prevailing   circumstances    and    conditions. 
\Vliat  ,er  may  be  its  defects,  the   League  is  enabled 
to   embark   upon   most   important   activities,   and   its 
success  will  depend  much  less  upon  the  constitutional 
machinery  provided  by  the  Covenant  than  upon  the 
spirit  with  which  the  members  of  the  League  use  it. 
Ultimately  the  success  of  the  League  depends  upon  the 
goodwill  of  the  majority  of  its  members,  and  especially 
of  the  Great  Powers. 
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STATE   TEHKITURY 
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ON   STATE  TERRITORV    IN    (JENEUAL 

VAttel,  ii.  g§  79-83— Hall,  §  30— Westlake,  i.  pp.  86-90~Lawrtnce,  §§  71  73 
— Phillimore,  i.  §§  150  154— Twis«,  i.  §§  140144— Halleck,  i.  pp.  156- 
163— Taylor.  §  217— Wbeatou,  §^  161-163— Moore,  i.  §  125— Hernhey, 
No8.  159-160— Bluntschli,  §  277  —  liartmann,  §  58— HolUendorff  in 
HoUzendorff,  ii.  pp.  225-232— Gareis,  §  18— Liszt,  §  9— UUmann,  g  86— 
H.flft«fr,  §§  65-68— Bonfils,  Nos.  483-485— Defipagnet,  Nob.  374-377— 
IVii-Uer-Fodir^,  ii.  No.  612— Mirignhao.  ii  pp  356  366— Nys,  i.  pp. 
436-445— Rivier,  i.  pp.  135-142— Calvo,  i  J— Fiore.  i.  Nos.  522- 

530— Martens,  i.  §  88— Del  Bon,  Propria  ■  vUe  degli  Stafi  (1867) 

— Fricker,    Vom  StcuUsgebiet   (1867) — Ghirardini,    La  Sotmnitd   terri- 
toriaU  nei  Diritto  intemazionale  (1913). 

§  168.  State  territory  is  that  defiiiito  portion  of  the  Conoep- 
surface  of  the  globe  which  is  subjected  to  the  sove-  ^'^"^" 
reignty  of  the  State.     A  State  without  a  territory  is  Territory, 
not  possible,  although  the  necessary  territory  may  be 
very  small,  as  in  the  case  of  the  Free  City  of  Danzig, 
the    Principahty    of     Monaco,    the    Rcpubhc    of    San 
Marino,  or  the  Principality  of  Lichtenstein.     A  wander- 
ing tribe,  although  it  has  a  Grovernment  and  is  other- 
wise organised,  is  not  a  State  before  it  has  settled  down 
on  a  territory  of  its  own. 

State  territory  is  also  named  territorial  property  of 
ii  State.  Yet  it  must  be  borne  in  mind  that  territorial 
property  is  a  term  of  Pubhc  Law,  and  must  not  be  con- 
founded  with   private   property.     The   territory  of   a 

VOL.  1.  U  *** 
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State  is  not  the  property  of  the  monarch,  or  of  the 
Government,  or  even  of  the  people  of  a  State ;  it  is 
the  country  which  is  subjected  to  the  territorial  supre-. 
macy  or  the  imperium  of  a  State.  This  distinction  has, 
however,  in  former  centuries  not  been  sharply  drawn.^ 
In  spite  of  the  dictum  of  Seneca,  '  Omnia  rex  imperio 
possidet,  singuli  dominio,'  the  imperium  of  the  monarch 
and  the  State  over  the  State  territory  has  very  often 
been  identified  with  private  property  of  the  monarch 
or  the  State.  But  with  the  disappearance  of  absolut- 
ism this  identification  has  hkewise  disappeared.  It 
is  for  this  reason  that  nowadays,  according  to  the  Con- 
stitutional Law  of  most  countries,  neither  the  monarch 
nor  the  Government  is  able  to  dispose  of  parts  of  the 
State  territory  at  will  without  the  consent  of  ParUa- 
ment.^ 

It  must,  further,  be  emphasised  that  the  territory 
of  a  State  is  totally  independent  of  the  racial  character 
of  the  inhabitants  of  the  State.  The  territory  is  the 
public  property  of  the  State,  and  not  of  a  nation  in  the 
sense  of  a  race.  The  State  community  may  consist  of 
different  nations,  as,  for  instance,  the  British  or  the 
Swiss. 
Different  §  169.  The  territory  of  a  State  may  consist  of  one 
Territory,  piecc  of  the  surfacc  of  the  globe  only,  such  as  that  of 
Switzerland.  Such  kind  of  territory  is  named  *  inte- 
grate territory  '  (territorium  clausum).  But  the  terri- 
tory of  a  State  may  also  be  dismembered  and  consist 
of  two  or  more  pieces,  such  as  that  of  Great  Britain  or 
Germany.  All  States  with  colonies  have  a  '  dismem- 
bered territory.' 

If  a  territory  or  a  piece  of  it  is  absolutely  surrounded 

^  And  some  writers  refuse  to  draw  this  point  is  not  settled.  The  ces- 
it  even  nowadays,  as,  for  instance,  sion  of  the  island  of  Heligoland  to 
Lawrence,  §  71.  Germany  in  1890  was,  however,  made 

conditional  on  the  approval  of  Par- 

*  In  English  Constitutional  Law       liament. 
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by  the  territory  of  another  State,  it  is  named  an 
'  enclosure.'  Thus  the  Repubhc  of  San  Marino  is  an 
enclosure  of  Italy,  and  LHvia,  a  small  Spanish  area 
in  the  midst  of  the  French  Department  of  Pyrenees- 
Orientales,  is  an  enclosure  of  France. 

Colonies  as  a  rule  rank  as  territory  of  the  motherland  ; 
but  dominions  enjoying  complete  self-government,  as 
for  instance  the  Dominion  of  Canada,  Newfoundland, 
the  Commonwealth  of  Austraha,  New  Zealand,  and  the 
Union  of  South  Africa,  though  they  form  part  of 
the  territory  of  the  British  Empire,  occupy  a  special 
position.^ 

As  regards  the  relation  between  the  suzerain  and 
the  vassal  State,  it  is  certain  that  the  vassal  is  not,  in 
the  strict  sense  of  the  term,  a  part  of  the  territory  of 
the  suzerain.  But  no  general  rule  can  be  laid  down,  as 
everj^hing  depends  on  the  merits  of  the  special  case, 
and  as  the  vassal,  even  if  it  has  some  footing  of  its  own 
within  the  Family  of  Nations,  is  internationally  for  the 
most  part  considered  a  mere  portion  of  the  suzerain 
State.2 

§  170.  The  importance  of  State  territory  lies  in  the  import- 
fact  that  it  is  the  space  within  which  the  State  exercises  stat« 
its  supreme  authority.     State  territory  is  an  object  oft^^'""^'"^'' 
the  Law  of  Nations,  because  the  latter  recognises  the\ 
supreme  authority  of  every  State  within  its  territory.  | 
Whatever  person  or  thing  is  on,  or  enters  into,  that 
territory,    is     ipso   facto    subjected    to    the    supreme 
authority  of  the  State  according  to  the  old  rules,  Quid- 
quid  est  in  territario,  est  etiam  de  territorio  and  Qui  in 
territorio  meo  est,  etiam  mens  siihditus  est.    No  foreign 
authority  has  any  power  within  the  boundaries  of  the 
home  territory,  although  foreign  sovereigns  and  diplo- 
matic envoys  enjoy  the  so-called  privilege  of  exterri- 
toriahty,  and  although  the  Law  of  Nations  does,  and 

*  See  above,  §§  94a  and  946.  *  See  above,  §  91. 
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international  treaties  may,  restrict  ^  the  home  authority 
in  many  points  in  the  exercise  of  its  sovereignty. 
OneTerri-  §  171.  The  suprcmc  authority  which  a  State  exer- 
state.°"^  cises  ovcr  its  territory  makes  it  apparent  that  on  one 
and  the  same  territory  can  exist  one  full  sovereign 
State  only.  Two  or  more  full  sovereign  States  on  one 
and  the  same  territory  are  an  impossibility.  The 
following  five  cases,  of  which  the  Law  of  Nations  is  cog- 
nisant, are  apparent,  but  not  real,  exceptions  to  this  rule. 
(1)  There  is,  first,  the  case  of  the  so-called  con- 
dominium. It  happens  sometimes  that  a  piece  of  terri- 
tory consisting  of  land  or  water  is  under  the  joint 
tenancy  of  two  or  more  States,  these  several  States 
exercising  sovereignty  conjointly  over  it,  and  the 
individuals  hving  thereon.  Thus  Schleswig-Holstein 
and  Lauenburg  from  1864  till  1866  were  under  the 
condominium  of  Austria  and  Prussia.  Thus,  further, 
Moresnet  (Kelmis),  on  the  frontier  of  Belgium  and 
Germany,  was  formerly  under  the  condominium  of  these 
two  States  ^  because  they  could  not  come  to  an  agree- 
ment regarding  the  interpretation  of  a  boundary  treaty 
of  1815  between  the  Netherlands  and  Prussia ;  but  by 
the  Treaty  of  Peace  with  Germany,  Germany  has  recog- 
nised the  full  sovereignty  of  Belgium  over  this  territory. 
Moreover,  since  1898  the  Soudan  has  been  under  the  con- 
dominium of  Great  Britain  and  Egypt.  ^  It  is  easy  to 
show  that  in  such  cases  ^  there  are  not  two  States  on  one 
and  the  same  territory,  but  pieces  of  territory,  the  destiny 

^  See  above,  §§  126-128.  *  The  New  Hebrides  are  materi- 

*  See  Schroder,  Das  grenzstreitige  ally  likewise  under  a  condominium, 

Gebiet  von  Moresnet  {1902) ;  and  for  namely,   that  of  Great  Britain  and 

the   present   position   of    Moresnet,  France,  although  Article   1    of    the 

the  Treaty  of  Peace  with  Germany,  Convention   of   October   20,    1906 — 

Article  32,  and  below,  §  568e.  see    Martens,    N.R.G.,   3rd    Ser.   i. 

®  See  Sarkissian,  Le  Soudan  egyp-  p.  523  —  speaks   only  of    'a   region 

<iera  (1913).     See  also  the  agreement  of  joint  influence'  with   regard    to 

between  Great  Britain  and  Egypt  of  the  New  Hebrides.     See  Brunet,  Le 

January  19,  1899,  signed  at  Cairo,  Regime  international    des  Nouvellea- 

in   Martens,   N.R.6.,  3rd    Ser.   iv.  Hebrides  (1908),  SundTolitis  in  R.G., 

p.  791.  xiv.  (1907),  pp.  689-759. 
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of  which  is  not  decided,  and  which  are  kept  separate 
from  the  territories  of  the  interested  State.s  *  under  a 
separate  administration.  Until  a  final  settlement,  the 
int<»rested  States  do  not  each  exercise  an  individual 
sovereignty  over  these  jjieces,  but  they  agree  uix>n  a 
joint  administration  under  their  conjoint  sovereignty. 

(2)  The  second  case  is  that  of  the  administration  of 
a  piece  of  territory  by  a  foreign  Power,  with  the  consent 
of  the  owner-Stiit«.  Thus,  from  1878  to  1914  the 
Turkish  island  of  Cyprus  was  under  British  admini- 
stration ;  -  and  the  Turkish  provinces  of  Bosnia  and 
Herzegovina  were  from  1878  to  1908  under  the  admini- 
stration of  Austria-Hungary.^  In  these  cases  a  cession 
of  pieces  of  territory  had  for  all  practical  purposes  taken 
place,  although  in  law  they  still  belonged  to  the  former 
owner-State.  Anyhow,  it  is  certain  that  only  one 
sovereignty  was  exercised  over  these  pieces— namely, 
the  sovereignty  of  the  State  which  exercised  admini- 
stration. 

(3)  The  third  case  is  that  of  a  piece  of  territory 
leased  or  pledged  by  the  owner-State  to  a  foreign  Power. 
Thus,  China  in  1898  leased  *  the  district  of  Kiaochau  to 
Germany,  Wei-Hai-Wei  and  the  land  opposite  the  island 
of  Hong-Kong  to  Great  Britain,  and  Port  Arthur  to 
Russia.^  Thus,  fuither,  in  1803  Sweden  pledged  the 
town  of  Wismar  «  to  the  Grand  Duchy  of  Mecklenburg- 

*  Existing  and  former  examples  of  under  this  lease  in  favour  of  Japan. 
coTuiominium  SLTt:  disousseil  byTuUiu,        See  l>elow,  §  508«. 

n  Condominium  nd   Diritto  pvJMico  *  Russia    in    1905,    by   the    Peaoe 

intemazionaU  (1910).  Treaty    of    Portsmouth,   transferred 

»  On  the  annexation  of  Cj'pms,  »'%^  l^  V'  *^*^r"  t  u  .  l...  f..r 
mt^  R  n     rri    HflU^    nn    510-512  T^»*  transaction  t<H>k   pUce  for 

•ee  iJ.O.,  XXI.  (1914),  pp.  510  b\A.  ^^^  ^^^^  ^^  1,250.000  thaler,  on  oon- 

■  The  Turkish  island  of  Ada-Kal4,  ^ition  that  Sweden,  after  the  lapae 

in  the  river  Danube,   was  under  the  ^^   jqq  years,   should  be  entitled  to 

administration    of    Austria- Hungary  ^^^j^^.   back  the  town  of  Wismar  on 

from  1878  to  1913.     See  Blociszewski  i-epayment  of  the  money,  with  5  per 

in  H.G.,  xxi.  (1914),  pp.  379-390.  cent,   interest  j    •      Sweden 

*  S«e  below,  §216.  By  Article  156  in  1903— see  >!  *-?nd 
of  the  Treaty  of  Peaoe  with  Germany,  Ser.  xxxi.  pp.  ^T-  :  lually 
Germany  renounced    all    her  rights  waived  her  right  to  relate  iho  town. 
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Schwerin,  and  the  Kepublic  of  Genoa  in  1768  pledged 
the  island  of  Corsica  to  France.  All  ^  such  cases  com- 
prise, for  all  practical  purposes,  cessions  of  pieces  of 
territory,  but  in  strict  law  they  remain  the  property  of 
the  leasing  State.  And  such  property  is  not  a  mere 
fiction,  as  some  writers  ^  maintain,  for  it  is  possible  for 
the  lease  to  come  to  an  end  by  expiration  of  time  or  by 
rescission.  Thus  the  lease,  granted  in  1894  by  Great 
Britain  to  the  former  Congo  Free  State,  of  the  so-called 
Lado  Enclave,  was  rescinded  ^  in  1906.  Or  again  the 
leases  of  the  German  concessions  at  Hankow  and  Tien- 
tsin, and  the  Austro-Hungarian  concession  at  Tientsin, 
were  abrogated  by  Article  132  of  the  Treaty  of  Peace 
with  Germany  and  Article  116  of  the  Treaty  of 
Peace  with  Austria,  and  the  areas  were  restored 
to  the  full  sovereignty  of  China.  However  this  may 
be,  as  long  as  the  lease  has  not  expired  it  is  the 
lease-holder  who  exercises  sovereignty  over  the 
territory  concerned. 

(4)  The  fourth  case  is  that  of  a  piece  of  territory  of 
which  the  use,  occupation,  and  control  are  in  perpetuity 
granted  by  the  owner-State  to  another  State,  to  the 
exclusion  of  the  exercise  of  any  sovereign  rights  over 
the  territory  concerned  on  the  part  of  the  grantor.  In 
this  way  *  the  Bepublic  of  Panama  transferred,  in  1903, 
to  the  United  States  of  America  a  ten-mile  wide  strip 
of  territory  for  the  purpose  of  constructing,  adminis- 
tering, and  defending  the  so-called  Panama  Canal.  In 
this  case  the  grantor  retains  only  in  name  the  property 
in  the  territory,  the  transfer  of  the  land  concerned  is 

^  Different  are  leases  of   land  by  ^  See,   for  instance,   Perrinjaquet 

one    State    to    another   for   certain  in  R.O.,  xvi.  (1909),  pp.  349-367. 
purposes.     See,     for    instance,    the 

two     agreements     between     Great  ^  By  Article   1   of   the  Treaty  of 

Britain    and    France    of     May    20,  London  of  May  9,  1906  ;  see  Martens, 

1903.     Martens,    iV.i^.G'.,   3rd  Ser.  iV. i?. (?. ,  2nd  Ser.  xxxv.  p.  454. 
V.    (1912),    pp.    760   and   762.     See 

also  SchoenborninZ.  F.,  vii.  (1913),  *  See  below,  §  184,  and  Boyd  in 

pp.  438-445.  R.O.,  xvii.  (1910),  pp.  614-624. 


THE   DIFFERENT   PARTS  OF  STATE  TERRITORY         311 

really  cession  all  but  m  name,  and  it  is  certain  that 
only  the  gnuitee  exercises  Kovereignty  there. 

(5)  The  fifth  case  is  that  of  the  territory  of  a  Federal 
State.  As  a  Fetleral  State  is  considered  ^  itself  a 
State  side  by  side  with  its  single  member-States,  the 
fact  is  apparent  that  the  different  territories  of  the 
single  member-States  are  at  the  same  time  collectively 
the  territory  of  the  Federal  State.  But  this  fact  is 
only  the  consequence  of  the  other  illogical  fact  that 
sovereignty  is  divided  between  a  Federal  Stat^i  and  its 
member-Stutes.  Two  different  sovereignties  are  here 
by  no  means  exercised  over  one  and  the  same  territory, 
for  so  far  as  the  Federal  State  possesses  sovereignty 
the  member-States  do  not,  and  vice  versa. 


II 

THE   DIFFERENT   PARTS   OF   STATE   TERRITORY 

§  172.  To  the  territory  of  a  State  belong  not  only  R«*i  ami 
the  land  within  the  State  boundaries,  but  also  the  so-  i4rVs'^ 
called  territorial  waters.     They  consist  of  the  rivers,  'A^^r^Uiiy. 
canals,  and  lakes  which  water  the  land,  and,  in  the  case 
of  a  State  .with  a  sea-coast,  of  the  maritime  belt  and 
certain  gulfs,  bays,  and  straits  of  the  sea.    These  different 
kinds  of  territorial  waters  will  be  separately  discussed 
below  in  §§  176-197.     In  contradistinction  to  these  real 
parts  of  State  territory  there  are  some  things  that  are 
either  in  every  respect  or  for  some  purposes  treated  as 
though  they  were  territorial  parts  of  a  State.     They  are 
fictional  and  in  a  sense  only  parts  of  the  territory.    Thus 
men-of-war  and  other  public  vessels  on  the  high  seas 
as  well  as  in  foreign  territorial  waters  are  essentially  in 
every  point  treated  as  though  they  were  floating  parts 

*  See  above,  §  89. 


^, 
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of  their  home  State.^  And  the  houses  in  which  foreign 
diplomatic  envoys  have  their  official  residence  are  in 
many  points  treated  as  though  they  were  parts  of  the 
home  States  of  the  respective  envoys.^  Again,  mer- 
chantmen on  the  high  seas  are  for  some  points  treated 
as  though  they  were  floating  parts  of  the  territory  of 
the  State  under  whose  flag  they  legitimately  sail.^ 
Terri-  §  173.  The  subsoil  beneath  the  territorial  land  and 

soir   ""    water  ^  is  of  importance  on  account  of  telegraph  and 
telephone  wires  and  the  hke,  and  further  on  account  of 
the  working  of  mines  and  of  the  building  of  tunnels. 
A  special  part  of  territory  the  territorial  subsoil  is  not, 
although  this  is  frequently  asserted.     But  it  is  a  uni- 
1    *^"tK,,jc  versally  recognised  rule  of  the  Law  of  Nations  that  the 
y^\_        subsoil  to  an  unbounded  depth  belongs  to  the  State 
:  which  owns  the  territory  on  the  surface. 
Terri-  §  174.  The  spacc  of  the  territorial  atmosphere  is  no 

mosphere.  ^lorc  a  spccial  part  of  territory  than  the  territorial  sub- 
soil, but  it  is  of  the  greatest  importance  on  account  of 
wires  for  telegraphs,  telephones,  electric  traction,  and 
the  like,  on  account  of  wireless  telegraphy,  and  above 
all,  on  account  of  aerial  navigation. 

(1)  Nothing  need  be  said  concerning  wires  for  tele- 
graphs and  the  like,  except  that  obviously  the  territorial 
State  can  prevent  neighbouring  States  from  making  use 
of  its  territorial  atmosphere  for  such  wires. 

(2)  As  regards  wireless  telegraphy,^  the  Inter- 
national Radiographic  Convention,  signed  at  London 

^  See  below,  §  450.  recht   (1910) ;    Tliurn,    Die  Funken- 

-  See  below,  §  390.  telegraphie  im  Recht  (1913) ;  Devaux, 

'  See  below,  §  264.  La    Tdlegraphie    sans    Fil     (1914)  ; 

*  As   regards    the  subsoil    of  the  Loewengard,       Die       internationale 

open    sea,   see    below,   §§  287c    and  Radiotelegraphie    im   internationalen 

287 d.  Recht  (1915);  RoUand  in  i?.  C ,  xiii. 

'  See   Meili,   Die    drahtlose    Tele-  (1906),     pp.     58-92;     Fauehille     in 

SrmjpAte,  etc.  (1908);  Schneeli,  i3rai^<-  Annuaire,    xxi.    (1906),    pp.   76-87; 

lose     Telegraphie     iind     Volherrecht  Bonfils,     Nos.      531^*     and     53P'  ; 

(1908);    Landsberg,     Die    drahtlose  Despagnet,  No.  433  qtiater ;  Meurer 

Telegraphie    (1909);     Kausen,    Die  and  Boidin  in  iJ.G'.,  xvi.  (1909),  pp. 

drahtlose     Telegraphie     im     Volher-  76  and  261. 
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on  July  5,  1912,  represents  an  agreement  ^  uf  the  Kigna- 
tory  Powers  concerning  tlie  exchange  of  radio-U^legramfl 
on  the  piirt  of  coast  stations  and  ship  stations,  and  one 
ship  station  and  another,  but  it  contains  no  stipuhition 
reijpecting  the  general  question  whether  the  t€rrit<jrial 
8tjit<i  is  compelled  to  allow  the  passage  oyer  its  t<irritory 
of  waves  emanating  from  a  foreign  wireless  telegraphy 
station.  There  ought  to  be  no  doubt  that  no  such  com- 
pulsion exists  according  to  customary  International 
Law,  and  that  therefore  the  territorial  State  can  prevent 
the  passage  of  such  waves  -  over  its  territory. 

(3)  But  with  regard  to  aerial  navigation  the  space  of 
the  territorial  atmosphere  is  of  particular  importance, 
and  will  be  considered  in  §§  197a- 197c. 

§  175.  It  should  be  mentioned  that  not  every  part  inaiiena- 
of  territory  is  alienable  by  the  owner-State.  For  it  is  ^^^  "{ 
evident  that  the  territorial  waters  are  as  much  insepar-  'A'crntorj-. 
able  appurtenances  of  the  land  as  are  the  territorial 
subsoil  and  atmosphere.  Only  pieces  of  land  together 
with  the  appurtenant  territorial  waters  are  alienable 
parts  of  territory.^  There  is,  however,  one  exception 
to  this,  since  boundary  waters  *  may  wholly  belong  to 
one  of  the  riparian  States,  and  may  therefore  be  trans- 
ferred through  cession  from  one  riparian  State  to  the 
other  without  the  bank  itself.  But  it  is  obvious  that  this 
is  only  an  apparent,  not  a  real,  exception  to  the  rule 
that  territorial  waters  are  inseparable  appurtenances 
of  the  land.  For  bomidar}-  waters  that  are  ceded  to 
the  other  riparian  State  remain  an  appurtenance  of 
land,  although  they  are  now  an  appurtenance  of  the 
one  bank  only. 

*  See  below,  §§  2876  and  582.  power  of    the    territorial    Sute    to 

exclude    such    waves    from    p«s«ing 

*  The  Institute  of  Internatioiial  over  iu  territory  to  the  oaae  in 
Law — Me  Annuairt,  xxi.  (1906),  p.  which  the  exclusion  is  necessary  in 
328-propoae8  by  Article   3    uf    its       the  interest  of  iu  security. 

'  R^^ime    des    Aerostats    et    de    la  *  See  below,  §  185. 

r^l^graphie  sans  fil '  to  restrict  the  *  See  below,  §  199. 
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III 

RIVERS 

Grotius,  ii.  e.  2,  §§  11-15— Pufendorf,  iii.  c.  3,  §  8— Vattel,  ii.  §§  117,  128, 
129,  134— Hall,  §  39— Westlake,  i.  pp.  144-163— Lawrence,  §  92— 
Phillimore,  i.  §§  155-171— Twiss,  i.  §§  145-156— Halleck,  i.  pp.  182-191 
—Taylor,  §§  233-241— Walker,  §  16— Hershey,  Nos.  199-200— Wharton, 
i.  §  30— Moore,  i.  §§  128-132— Wheaton,  §§  192-205— Bluntschli,  §§  314, 
315 — Hartmann,  §  58 — Heifter,  §  77 — Caratheodory  in  Holtzendorff,  ii. 
pp.  279-377— Gareis,  §  20— Liszt,  §§  9  and  27— Ullmann,  §§  87  and  105— 
Bonfils,  Nos.  520-531 — Despagnet,  Nos.  419-421 — M6rignhac,  ii.  pp. 
605-632— Pradier-Fod6r6,  ii.  Nos.  688-755— Nys,  i.  pp.  457-471,  and 
ii.  pp.  129-163— Rivier,  i.  p.  142  and  §  14— Calvo,  i.  §§  302-340— Piore, 
ii.  Nos.  755-797,  and  Code,  Nos.  288-290  and  981-987— Martens,  i.  §  102, 
ii.  §  57 — Delavaud,  Navigation  .  .  .  sur  les  Fleuves  internationaux  (1885) 
— Engelhardt,  Du  Regime  conventionnel  des  Fleuves  internationaux  (1879), 
and  Histoiredu  Droit  fluvial  conventionnel  (1889)— Vernesco,  Des  Fleiives 
en  Droit  international  (1888) — Orban,  Mude  sur  le  Droit  fluvial  inter- 
national (1896) — Berg6s,  Du  Rdgime  de  Navigation  des  Fleuves  inter- 
nationaux (1902) — Lopez,  Regimen  intemacional  de  los  Rios  navigabiles 
(1905) — Carlomagno,  El  Derecho  fluvial  intemacional  (Buenos  Ayres, 
1913) — ^Schulthess,  Dasinternationole  JTasserrec^i (1915)— Kaeckenbeeck, 
International  Rivers  (1918)— Huber  in  Z.V.,  i.  (1906),  pp.  29  and  ISO- 
Hyde  in  A.J.,  iv.  (1910),  pp.  145-155— Vallotton  in  R.I.,  2nd  Ser.  xv. 
(1913),  pp.  271-306— Bousek  in  Z.V.,  vii.  (1913),  pp.  39-55— Wittmaak 
in  the  Jahrhuch  fiir  Volkerrecht,  i.  (1913),  pp.  481-495 — Lyde  in  The 
Covenant,  i.  (1920),  p.  168. 


Rivers  §  176.  Theory  and  practice  agree  upon  the  rule  that 
perty  of  °  rivcrs  are  part  of  the  territory  of  the  riparian  State. 
Riparian  Consequently,  if  a  river  lies  wholly,  that  is,  from  its 
source  to  its  mouth,  within  the  boundaries  of  one  and 
the  same  State,  such  State  owns  it  exclusively.  As 
such  rivers  are  under  the  sway  of  one  State  only  and 
exclusively,  they  are  named  '  national  rivers.'  Thus,  all 
English,  Scottish,  and  Irish  rivers  are  national,  and  so 
are,  to  give  some  Continental  examples,  the  Seine,  Loire, 
and  Garonne,  which  are  French ;  and  the  Tiber,  which 
is  Italian.  But  many  rivers  do  not  run  through  the 
land  of  one  and  the  same  State  only,  whether  they  are 
so-called  '  boundary  rivers,"  that  is,  rivers  which  sepa- 
rate two  different  States  from  each  other,  or  whether 
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they  run  through  sevenil  States  and  arc  tlioreforc  named 
'  nut-iiatiunal  ri\ers.*  Such  riveiT:!  are  nut  owned  by 
one  State  alone.  Boundary  rivers  belong  to  the  terri- 
tory of  the  States  they  separate,  the  boundary  line,* 
lus  a  rule,  running' either  through  the  middle  of  the  river 
or  through  the  middle  of  the  so-called  mid-channel  of 
the  river.  And  rivers  which  run  thruugh  several  States 
belong  to  the  territories  of  the  States  concerned  ;  each 
State  owns  that  part  of  the  river  which  runs  through  its 
territory. 

There  is,  however,  another  group  of  rivers  to  be  men- 
tioueil,  which  comprises  all  such  rivers  as  are  navigable 
from  the  open  sea,  and  at  the  same  time  either  separate 
or  pass  through  several  States  between  their  sources 
and  their  mouths.  These  rivers,  too,  belong  to  the 
territories  of  the  difterent  Stixtes  concerned,  but  they 
are  nevertheless  named  '  international  rivei-s,'  because 
freedom  of  navigation  in  time  of  peace  on  all  such 
rivers  in  Europe  and  on  many  of  them  outside  Europe 
for  merchantmen  of  all  nations  is  recognised  by  Inter- 
national Law.- 

§  177.  There  is  no  rule  of  the  Law  of  Nations  in  exist-  Naviga- 
ence  which  grants  foreign  States  the  right  of  admit-  x^tjoimi. 

tance  for  their  pubhc  or  private  vessels  to  navigation  on  i^^u"«iao' 
•       J      .  ,        ,         ,  ^  and  not- 

national    rivers.     In    the    absence    of    commercial    or  Naiioimi 

other  treaties  granting  such  a  right,  every  State  can  ^'''''"* 
exclude  foreign  vessels  from  its  national  rivers,  or  admit 
them  under  certain  conditions  only,  such  as  the  pay- 
ment of  dues  and  the  like.     The  teaching  of  Grotius 

^  See    below,    §     199;    Hulx^r  in  of  the  waterway  or  of  its  principal 

Z.V..  i,  (1906),  pp.  29aiKl  ir)9  ;  and  arm,    {h)   in   the    case    of    navigal.K- 

.  op.   cit.,  pp.  8-15.     The  rivers,  the  median  line  (^  the  principal 

li    Peace    with    Germany  channel. 
X-lyliU),  Austria  (Article  30),  and  *  The    distinction    made    in    the 

l;  .!-•  iria  (Article  30)  provide  that  in  text  between  'national,'  *  boundary.' 

'    undarieB  therein  detined  by  'not-national,'    and    'interna'!        ' 

V  iv,  the  terms  'course'  and  rivers  \»  not  made  by  other  vi 

cu^iu.il     signify  (a)  in  the  case  of  They    claas    as    *iiii  .ill 

non-navigable  rivers,  the  median  line  such  rivers  aa  are  n<.  ■ 
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(ii.  c.  2,  §§  10, 12,  and  13)  that  innocent  passage  through 
rivers  must  be  granted  has  not  been  recognised  by  the 
practice  of  the  States,  and  Bluntschh's  assertion  (§  314) 
that  such  rivers  as  are  navigable  from  the  open  sea 
must  in  time  of  peace  be  open  to  vessels  of  all  nations, 
is  at  best  an  anticipation  of  a  future  rule  of  International 
Law ;  it  does  not  as  yet  exist. 

As  regards  boundary  rivers  and  not-national  rivers 
running  through  several  States,  the  riparian  States  ^ 
can  regulate  navigation  on  such  parts  of  these  rivers 
as  they  own,  and  they  can  certainly  exclude  vessels  of 
non-riparian  States  altogether,  unless  prevented  there- 
from by  virtue  of  special  treaties. 
Naviga-        §  178.  Whcrcas  there  is  certainly  no  recognised  prin- 
inter""^     ciplc  of  free  navigation  on  national,   boundary,   and 
national    not-uational  rivers,  a  movement  for  the  recognition  of 

Rivers.  .         .  ,  ,         ,       .  .  , 

tree  navigation  on  mternational  rivers  set  in  at  the 
beginning  of  the  nineteenth  century.  Until  the  French 
Revolution  towards  the  end  of  the  eighteenth  century, 
the  riparian  States  of  such  rivers  as  are  now  called  inter- 
national rivers  could,  in  the  absence  of  special  treaties, 
exchide  foreign  vessels  altogether  from  those  parts 
which  ran  through  their  territory,  or  admit  them  under 
discretionary  conditions.  Thus,  the  river  Scheldt  was 
wholly  shut  up  in  favour  of  the  Netherlands  according 
to  Article  14  of  the  Peace  Treaty  of  Miinster  of  1648 
between  the  Netherlands  and  Spain.  The  develop- 
ment of  things  in  the  contrary  direction  begins  with  a 
decree  of  the  French  Convention,  dated  November  16, 
1792,  which  opens  the  rivers  Scheldt  and  Meuse  to  the 
vessels  of  all  riparian  States.  But  it  was  not  until 
the  Vienna  Congress  ^  in  1815  that  the  principle  of 
free  navigation  on  the  international  rivers  of  Europe 

1  See  below,  §  178a. 

^  Articles  108-117  of  the  Final  Act  of  the  Vienna  Congress;  see  Martens, 
JSr.R.,  ii.  p.  427. 
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by  merchantmen  of  not  only  the  riparian  but  of  all 
States  was  proclaimed.  The  Congress  itself  gave 
theoretical  recognition  to  that  principle  in  making 
arrangements  ^  for  free  navigation  on  the  rivers 
Scheldt,  Meuse,  Rhine,  and  on  the  navigable  tributaries 
of  the  latter — namely,  the  rivers  Neckar,  Maine,  and 
Moselle — although  more  than  fifty  years  elapsed  before 
it  became  realised  m  'practice,  in  1868,  and  even  then 
in  a  somewhat  restricted  way."^ 

The  next  step  was  taken  by  the  Peace  Treaty  of 
Paris  of  1856,  which  by  its  Article  15  ^  stipulated  free 
navigation  on  the  Danube  and  expressly  declared  the 
principle  of  the  Vienna  Congress  regarding  free  naviga- 
tion on  international  rivers  for  merchantmen  of  all 
nations  to  be  part  of  *  European  Public  Law/  A  special 
international  organ  for  the  regulation  of  navigation 
on  the  Danube  was  created,  the  so-called  European 
Danube  Commission. 

A  further  development  took  place  at  the  Congo  Con- 
ference at  Berhn  in  1884-1885,  since  the  General  Act  * 
of  this  Conference  provided  for  free  navigation  on  the 
rivers  Congo  and  Niger  and  their  tributaries,  and  the 
creation  of  the  so-called  *  International  Congo  Commis- 
sion '  as  a  special  international  organ  for  the  regulation 
of  the  navigation  of  the  said  rivers.  But  this  Com- 
mission was  never  appointed. 

The  position  of  international  rivers  in  Europe  was 
reviewed  at  the  Peace  Conference  in  1919,  and  a  general 
convention  is  foreshadowed.  This  convention,  which 
is  to  be  drawn  up  by  the  Alhed  and  Associated 
Powers  and  approved  by  the  League  of  Nations,   is 

'  R^glements  pour  la  libre  Navi-  Sturdza,  Becuei!  de  Docvment."  relati/f 

gation  des  Rivieres';   see  Martens,  a  la  Liherte  de  Navigation  du  Danxtbe 

N.R.,  ii.  p.  434.  (Berlin,  1904).     See  also  Deraorgny, 

See  the  Convention  of  Mannheim  La  Question  du  Da7iuhf  (]9\\),  and 

of  October  17,  18B8.  Dungern  in  Z.I.,   xxvi.   (1916),   pp. 

»  See  Martens,  X.R.O.,  xv.  p.  776.  510-562. 
The  documents  concerning   naviga-  *  See  Martens,  X.R.G.,  2nd  Ser. 

tion  on  the  Danube  are  collected  by  x.  p.  417. 
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to  specify  the  rivers  and  waterways  to  be  regarded 
as  '  international,'  and  is  to  provide  a  general  regime 
applicable  to  them.  Germany,  Austria,  and  Bulgaria 
have  agreed  to  accede  to  it.^  Pending  the  conclusion  of 
this  general  convention,  the  general  provisional  regime 
laid  down  in  the  Treaties  of  Peace  is  to  be  applied  to 
rivers  declared  by  them  to  be  '  international '  (other 
than  the  Rhine  and  the  Moselle),  subject  to  certain 
special  stipulations  in  the  case  of  particular  rivers.^ 
Among  rivers  and  waterways  so  declared  '  international ' 
are  parts  of  the  Elbe,  Moldau  (Ultava),  Oder,  Niemen, 
Danube,  Morava  (March),  Thaya  (Theiss),  Vistula, 
Pruth,  and  the  projected  Rhine-Danube  waterway.^  On 
them  the  nationals,  property,  and  flags  of  all  Powers 
are  to  be  treated  on  a  footing  of  perfect  equality.* 
Charges  may  be  levied,  if  not  precluded  by  existing 
conventions  ;  but  only  such  as  cover  equitably  the  cost 
of  maintaining  and  improving  the  conditions  of  naviga- 
tion. The  general  provisions  for  freedom  of  transit  ^ 
are  applicable  to  the  transit  of  vessels,  passengers,  and 
goods  on  these  waterways.  If  no  special  organisation 
has  been  set  up  for  the  control  of  the  waterway,  each 
riparian  State  is  bound  to  remove  any  obstacle  or  danger 
to  navigation,  and  maintain  good  conditions  of  naviga- 
tion. No  riparian  State  may  undertake  works  of  a 
nature  to  impede  navigation  except  where  all  the  riparian 

^  Treatj^  of  Peace  with  Germany,  or  to  connect  two  naturally  navigable 

Article  338  ;   Treaty  of  Peace  with  sections    of   the   same   river.'      See 

Austria,  Article  299  ;  Treaty  of  Peace  Treaty    of     Peace    with    Germany, 

Avith  Bulgaria,  Article  227.  Article  331  ;   Treaty  of  Peace  with 

^  See,  for  example,  Articles  331-  Austria,  Article  291  ;    Treaty  with 

353   of    the    Treaty  of   Peace   with  Poland,    Article    18 ;    Treaty    with 

Germany.  Roumania,  Article  16. 

^  '  And  all  navigable  parts  of  these  *  See,    for    example,     Treaty    of 

river  systems  which  naturally  provide  Peace   with   Germany,  Article  332. 

more  than  one  State  with  access  to  But  German  vessels  may  not  carry 

the  sea,  with  or  without  tranship-  passengers     or     goods     by     regular 

ment  from   one   vessel   to   another,  services  between  the  ports  of    any 

together    with    lateral    canals    and  Allied  or  Associated  Power  without 

channels  constructed  either  to  dupli-  special  authority,   so    long    as    this 

Gate  or  to  improve  naturally  navigable  restriction  remains  in  force, 

sections  of  the  specified  river  systems,  ^  See  below,  §  568e. 
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States  (or  the  Statee  pepweent«xl  on  the  special  or 

tion,  if  there  is  one)  agree  that  irrigj\tiun,  wiit4*i 

or  tisheriei*,  or  otlier  natiomil  intere>it.s,  Khuuld  l>o  given 

priority  over  the  requiroments  of  navigation.* 

The  Hliino  and  Most'lK*  arc  not  mado  subject  to  the 
general  provisional  regime.  The  Convention  of  Mann- 
heim of  18G8  is  to  continue  for  the  time  being  to  govern 
the  navigation  of  the  Rhine  and  Moselle,  but  subject 
to  im|x>rt^int  modificatioiLs  introduced  by  the  Treaty  of 
IVace  with  Germany.^  But  the  Central  Commission  set 
up  by  the  convention  *  is  to  draw  up  and  submit  to  the 
Powers  now  represented  upon  it  a  project  of  revision  of 
the  convention,  to  which  Grermany  has  agreed  to  accede. 

The  Peace  Conference  also  dealt  with  two  inter- 
national rivers  in  Africa — the  Congo  and  the  Niger. 
The  General  Act  of  the  Berhn  Congo  Conference  of 
February  26, 1885,  was  abrogated  by  a  convention  signed 
at  St.  Germain  on  September  10,  1919 ;  *  but  the  old 
Article  1,  which  defined  the  area  within  which  the  trade 
of  all  nations  should  enjoy  complete  freedom,  has  been 
re-enacted,  and  new  rules  have  been  laid  down,  so  that 
the  original  or  acceding  parties  to  the  new  convention 
should  enjoy  the  full  benefit  in  practice  of  that  freedom 
of  navigation  on  the  Congo,  Niger,  and  their  tributaries 
which  was  declared  by  the  General  Act. 

Side  by  side  with  these  general  treaties,  which  recog- 
nise free  navigation  on  international  rivers  in  Europe 
and  Africa,  stand  treaties  *  of  several  South  American 
States  with  other  States  concerning  free  navigation 
for  merchantmen  of  all  nations  on  a  number  of  South 
American  rivers.     And  the  Arbitration  Court,  sitting  in 

*  8««  Treftty  of  Pe«oe  with  G«r-  '  The  membenhip  of  Uiis  Com- 
miny,  Articles  336-337.  CompUintfl  mission  h*a  been  varied  by  Article 
under  these  two  articles  an?   to  be       S5f>. 

haard  by  a  tnbuiud  to  be  iiutituted  *  Treaty     Ser.     No.     IH     (1910), 

for  the  porpoae   by  the  League  of  Cmd.  477. 

Hatiooa.  '  See  Taylor.  S  238,  and  Moore,  i. 

•  See  ArticlM  SM-3a9.  f  131.  pp.  6S0-«51. 
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Paris,  in  the  case  of  the  boundary  dispute  between 
Great  Britain  and  Venezuela,  decided  in  1899  in  favour 
of  free  navigation  for  merchantmen  of  all  nations  on 
the  rivers  Amakourou  and  Barima.^ 

Thus  the  principle  of  free  navigation,  which  is  a 
settled  fact  as  regards  all  European  and  some  African 
international  rivers,  becomes  more  and  more  extended 
over  all  other  international  rivers  of  the  world.  But 
when  several  writers  maintain  that  free  navigation  on 
all  international  rivers  of  the  world  is  already  a  recog- 
nised rule  of  the  Law  of  Nations,  they  are  decidedly 
wrong,  although  such  a  universal  rule  will  certainly  be 
proclaimed  in  the  future.  There  can  be  no  doubt  that 
as  regards  the  South  American  rivers  the  principle  is 
recognised  by  treaties  between  a  small  number  of  Powers 
only.  And  there  are  examples  which  show  that  the 
principle  is  not  yet  universally  recognised.  Thus  by 
Article  4  of  the  Treaty  of  Washington  of  1854  between 
Great  Britain  and  the  United  States  the  former  grants 
to  vessels  of  the  latter  free  navigation  on  the  river  St. 
Lawrence  as  a  revocable  privilege,  and  Article  26  of  the 
Treaty  of  Washington  of  1871  stipulates  for  vessels  of 
the  United  States,  but  not  for  vessels  of  other  nations, 
free  navigation  '  for  ever  '  on  the  same  river.^ 

However  this  may  be,  the  principle  of  free  naviga- 
tion involves  a  provision  that  vessels  of  all  nations  must 
be  admitted  without  payment  of  any  dues  whatever  other 
than  dues  levied  upon  all  navigating  vessels  for  expenses 
incurred  by  the  riparian  States  for  such  improvements 
of  the  navigability  of  rivers  as  embankments,  break- 
waters, and  the  like,  and  for  maintaining  good  condi- 
tions of  navigation.^    This  has  been  expressly  recog- 

^  Martens,  N.R.G.,  2nd  Ser.  xxix..  ^  As  regards  the  question  of  levy- 

p.  5g7.  ing  dues  for  navigation  of  the  rivers 

^  See     Wharton,     i.     pp.     81-83  ;  Rhine  and  Elbe  prior  to  the  Treaties 

Moore,  i.  §  131,  p.   631  ;  and  Hall,  of  Peace  of  1919,  see  Arndt  in  Z.V., 

§  39.  iv.  (1910),  pp.  208-229. 
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nistnl    111    til''    u'tMir'  il    pro  visional    rri^'imc    a<lt»|)t4*<l    |)\- 
the  Treaties  (»1  I'tarc. 

§  178<i.  Apart  from  iijivigatiou  on  rivers,  the  question  uuiia*. 
of  the  utilisation  of  the  flow  of  rivers  is  of  ini|)ortance.*  Fi!!w',j'^ 
With  regard  to  national  rivers,  the  question  cannot  '^^«'"- 
indeed  be  raised,  sinre  the  local  State  is  absolutclv  un- 
hindered in  the  utilisation  of  the  flow.  Jiut  the  flow 
of  not-national,  boundary,  and  international  rivers  is 
not  within  the  arbitrary  iK)wer  of  one  of  the  riparian 
States,  for  it  is  a  rule  of  International  Liiw  -  that  no 
Stiite  is  allowed  to  alter  the  natural  conditions  of  its 
own  territory  to  the  disadvantage  of  the  natural  con- 
ditions of  the  territory  of  a  neighbouring  State.  For 
this  reason  a  State  is  not  only  forbidden  to  stop  or  to 
divert  the  flow  of  a  river  which  nins  from  its  own  to  a 
neighbouring  State,  but  likewise  to  make  such  use  of 
the  w^ater  of  the  river  as  either  causes  danger  to  the 
neighbouring  State  or  prevents  it  from  making  proper 
use  ^  of  the  flow  of  the  river  on  its  part.  Since,  apart 
from  special  treaties  between  neighbouring  countries 
concerning  special  cases,  there  are  neither  customarv 
nor  conventional  detailed  rules  of  International  Law 
concerning  this  subject,  the  Institute  of  International 
Law,  at  its  meeting  at  Madrid^  in  1911,  adopted  a 
*  R^glementation  internationale  des  Cours  d'eau  inter- 
nationaux  au  point  de  vue  de  leurs  Forces  motrices  et 
de  leur  Utihsation  industrielle  et  agricole,*  for  the  con- 
sideration of  the  several  States  and  any  such  action  as 
they  might  think  fit. 

The    general    provisional    regime    adopted    by    the 

'  The    work    of   RcbulthesB,    DaA  p.  208 — between  Great  Britain  «n<l 

interfMttonale    W(u$enrtcht  (1915),  is  the    Uniteii    States    eoueeminK    *'>« 

moat    valuable  on  this,  as  on  ever>'  utilisation   <>f    tlie   l>oun<lar>'    waters 

other  quehtiun  of  International  Law  tx-tween     the     United     States     ami 

coneernin({  territorial  waters.  Canada. 

*  i*ee  above,  §  127. 

•  See,  for  instance,  the  Treaty  of  •  See  Annwtirt,  xxir.  (1011),  p. 
Waahington  of  January  11,  1909—  .%5.  See  t^s^^  Bar  in  R.O.,  xvii. 
Martens,     K.R.U.,     3rd    Ser.    iv.,  (1910).  pp.  281  288. 

VOL.  L  X 
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Treaties  of  Peace  for  international  rivers  contains — as 
has  already  been  mentioned  (see  above  §  178) — a  pro- 
vision that  no  riparian  State  may  undertake  any  works 
of  a  nature  to  impede  navigation  in  the  international 
section,  unless  all  the  riparian  States  (or  all  the  States 
represented  on  the  International  Commission,  if  there 
is  one)  agree  that  rights  of  irrigation,  water-power, 
fisheries,  or  other  national  interests  should  be  given 
priority  over  the  requirements  of  navigation.^  But 
apart  from  this,  and  from  special  stipulations  in  the 
treaties  dealing  with  particular  cases,  no  steps  have  as 
yet  been  taken  to  give  effect  to  the  recommendations 
of  the  Institute. 


IV 
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Vattel,  i.  §  294— Hall,  §  38— Phillimore,  i.  §§  205 -205a— Twiss,  i.  §  181— 
Halleck,  i.  pp.  181-182— Moore,  i.  §§  135-143— Hershey,  Nos.  197-198— 
Bluntschli,  §  316 — Hartmann,  §  58 — Heffter,  §  76 — Caratheodory  in 
HoUzendorff,  ii.  pp.  378-385— Gareis,  §§  20-21— Liszt,  §  9— Ullmann, 
§§  88  and  106— Bonfils,  Nos.  495-505— Despagnet,  No.  407— M6rignhac, 
ii.  587-595— Pradier-Fod6r6,  ii.  Nos.  640-649— Nys,  i.  pp.  488-491— 
Calvo,  i.  §§  301,  373,  374,  383— Fiore,  ii.  Nos.  811-813,  and  Code,  Nos. 
284  and  1005— Martens,  i.  §  100— Rivier,  i.  pp.  143-145,  230— Mischeff, 
La  Mer  Noire  et  les  Ddtroits  de  Constantinople  (1901) — Schulthess, 
Daa  internationale  Wasserrecht  (1915) — Hunt  in  A. J.,  iv.  (1910),  pp. 
285-313. 

Lakes  and  §  179.  Theory  and  practice  agree  upon  the  rule  that 
licked  such  lakcs  and  land-locked  seas  as  are  entirely  enclosed 
Seas  State  j^y  j^\^q  Jand  of  oue  and  the  same  State  are  part  of  the 

Property  .  . 

of  Ri-  territory  of  this  State.  Thus  Lake  Windermere  is  part 
states,  of  British  territory,  and  the  Lake  of  Como  is  ItaHan 
territory.  As  regards,  however,  such  lakes  and  land- 
locked seas  as  are  surrounded  by  the  territories  of  several 
States,  no  unanimity  exists.  The  majority  of  writers 
consider  these  lakes  and  land-locked  seas  parts  of  the 

^  See  Treaty  of  Peace  with  Germany,  Article  337. 
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surrounding  territories,  but  sevenil  *  ilissent,  a.s8erting 
tlmt  these  hikes  ami  seas  do  not  beh)ng  to  the  riparian 
States,  but  are  free  like  the  ojMjn  sea.  The  practice  of 
the  States  seenis  to  favour  the  opinion  of  the  majority 
of  writers,  for  special  treaties  frequent Iv  arrange  what 
jX)rtioiLs  of  such  hikes  and  seiis  belong  to  each  of  the 
riparian  Stat<is."^  Examples  are :  The  Lake  of 
Constance,^  which  is  surrounded  by  the  territories  of 
(Jermany  (Baden,  Wurtcmberg,  Bavaria),  Austria,  and 
Switzerland  (Thurgau  and  St.  Gall)  ;  the  Lake  of 
Geneva,  which  belongs  to  Switzerland  and  France  ;  the 
Ijakes  of  Huron,  Erie,  and  Ontario,  which  belong  to  the 
British  Dominion  of  Canada  and  the  United  States.* 

§  180.  In  analogy  with  so-called  international  rivers,  so  called 
such  lakes  and  land-locked  seas  as  are  surrounded  by  f^J^on*! 
the  territories  of  several  States  and  are  at  the  same  J^*^*"  »dJ 
time  navigable  from  the  open  sea,  are  called  *  inter-  looked 
national     lakes     and     land-locked     seas.'     However, 
although  some  writers  ^  dissent,  it  must  be  emphasised 
that  hitherto  the  Law  of  Nations  has  not  recognised 
the  principle  of  free  navigation  on  such  lakes  and  seas. 
The  only  case  in  which  such  free  na\ngation  is  stipulated 
is  that  of  the  lakes  within  the  Con»o  district.^    But 

o 

*  See,  for  instance,  Calvo,  i.  §  301  ;  made  by  an  exchange  of  Notes 
Carathoodory  in  Uoltzeiuiorff,  ii.  between  O real  Britiiin  and  the  Uiiit«d 
p.  378.  States  on  April  2S  and  29,  1817,  does 

*  As  regards  the  utilisation  of  the  nut  stipulate  neutralisation,  but  only 
flow  of  8u«h  lakes  and  scjis,  the  same  limits  the  number  of  war-vessels  to 
is  valid  as  tliat  oonoernin^  the  utilisa-  be   kept  on  the    bikes    by  the  two 
tion  of  the  flow  of  rivers.     See  above.  Governments.     See  Moore,  i.  §  143. 
i  178a.  *  See,   fur  instance,    Rivier,   i.   p. 

*  See  Stoffel,  Die  FUcherei-  Ver-  230  ;  Caratheoilory  in  Holtzendorf, 
tuUtnitff  de»   Bodmseea  unter  l>e*on-  ii.  p.  378  ;  Calvo,  i.  §  301. 

derer   Btrdduuktiijung   dtr    an    ihm  *  Article  15  of  the  General  Act  of 

bettfheit(i*n  IlohtitMrtchti-  (1906).  the  Con^jo  Conference— see  Martens, 

*  As  reganlri  jurisdiction,  fisheries,  X.R.G.,  2nd  Ser.  x.  p.  417— by 
and  navigation  on  the  Ctina<lian-  which  free  naviifation  was  oriifinall}' 
American  lakes,  see  M<K)re,  i.  $^  136-  stipulated,  \\  '  .  i  i  .  .jj^ 
143,  ami  CnUalian,  Tht  Nrutrxility  oouventiun  s  >in 
of  tftt  Atnrrirtin  Lnhn*  nnd  Awjlo-  on  Septemlx.-!  ■■■.  .,-..*  i,>  ...  .^or. 
Atnrrican  l{tIa(t(/nj>{\H'iH).  It  would  No.  18(1919),  Cm.l.  477),  but  the 
be  wrong  to  consider  these  lakes  free  navigation  of  these  lakes  is 
neutralised,  because  the  agreement  provided  for  in  the  new  ounveotiun. 
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there  is  no  doubt  that  in  a  near  future  this  principle  will 
be  recognised,  and  practically  all  so-called  international 
lakes  and  land-locked  seas  are  actually  open  to  merchant- 
men of  all  nations.     Good  examples  of  such  international 
lakes  and  land-locked  seas  are  the  above-named  Lakes 
of  Huron,  Erie,  and  Ontario. 
TheCas-       §  181,  It  is  of  interest  to  give  a  few  details  as  to  the 
and^thr   positiou  of  the  Caspian  Sea  and  the  Black  Sea  before 
Black       the  World  War. 

The  Caspian  Sea,  which  was  surrounded  by  Russian 
and  Persian  territory,  belonged  in  part  to  Russia  and 
in  part  to  Persia,  and  navigation  was  regulated  by  Article 
5  of  the  Russo-Persian  Treaty  of  Gulistan  ^  of  October 
12,  1813,  and  by  Article  8  of  the  Russo-Persian  Treaty 
of  Tourkmantschai  ^  of  February  22,  1828.  By  these 
stipulations  a  distinction  was  drawn  between  merchant- 
men and  vessels  of  war.  Navigation  was  open  to  the 
merchantmen  of  both  Powers  ;  Russian  vessels  were 
admitted  to  cabotage  (see  below,  §  579)  on  the  Persian 
coasts  and  Persian  vessels  on  the  Russian  coasts.  But 
Russia  alone  had  the  right  to  maintain  vessels  of  war 
on  the  Caspian  Sea. 

The  Black  Sea  was  a  land-locked  sea  which  was  un- 
doubtedly wholly  a  part  of  Turkish  territory  as  long  as 
the  enclosing  land  was  all  Turkish,  and  as  long  as  the 
Bosphorus  and  the  Dardanelles,  the  approach  to  the  Black 
Sea,  which  were  exclusively  part  of  Turkish  territory,  were 
not  open  for  merchantmen  of  all  nations.  But  matters 
changed  when  Russia,  Roumania,  and  Bulgaria  became 
Httoral  States.  It  was  wrong  to  maintain  that  the 
Black  Sea  then  became  part  of  the  territories  of  the  four 
States,  for  the  Bosphorus  and  the  Dardanelles,  although 
belonging  to  Turkish  territory,  were  nevertheless  parts 
of  the  Mediterranean  Sea,  and  were  open  to  merchant- 

^  See  Martens,  N.R.,  iv.  p.  89. 

2  See  Martens,  N.R.,  vii.  (ii.)  p.  564.  -^ 
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men  of  all  nations.  The  Bliu-k  Sca  oonfiequently  became 
part  of  the  opn  sou  *  and  waa  not  the  property  of 
any  State.  Article  11  of  the  Peace  Treaty  of  Pam,* 
1856.  neutraliswl  the  Black  Sea,  and  dechiretl  it  open  to 
merchantmen  of  all  nations,  but  interdicted  it  to  men- 
of-war  of  the  littoral  as  well  as  of  other  States,  admit- 
ting only  a  few  Turkish  and  Russian  pubUc  vessela  for 
the  service  of  their  coasts.  But  although  the  neutralisa- 
tion was  stipulated  '  formally  and  in  perpetuity,'  it 
Listed  only  till  1870.  In  that  year,  during  the  Franco- 
Cierman  War,  Russia  shook  of!  the  restrictions  of  the 
Treaty  of  Paris,  and  the  Powers  assembled  at  the  Con- 
ference of  London  signed,  on  March  13,  1871,  the  Treaty 
of  London,^  by  which  the  neutralisation  of  the  Black 
Sea  and  the  exclusion  of  men-of-war  therefrom  were 
abolished.  But  the  right  of  the  Port€  to  forbid  foreign 
men-of-war  passage  through  the  Dardanelles  and  the 
Bosphoms  *  wt\s  upheld  by  that  treaty,  as  was  also  free 
navigation  for  merchantmen  of  all  nations  on  tlu'  lilack 

Sea. 

Owing  to  the  uncertain  situation  in  the  Middle  East, 
and  in  particular  the  position  in  Russia,  it  is  not  at 
present  possible  to  make  any  statement  iis  to  the  status 
of  the  Ciispian  and  Black  Seas  since  the  conclusion  of 
the  World  War. 
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We«tl»ke,  i.  pp.  338-349— L*wr«nce.  §  90.  and  Any*,  pp.  37  14«— Philli- 
more,  i.  §^  99a  ami  'iOT-Moon?,  iii.  §«  336-371  ■'  "  .  No.  201  — 
Caratheodor>'  in    Holtz-ivlorff,   w.  pp.  386  405— 1.  -UUmann, 

f  106— Bonfil*.    ^  '  515— LKi*pii|p»et,  No.  4l!>     Mvti^nha*-.  ii.  pp. 

ft97-«05— IVadi.  ii.  Nus.  658  660— N)<».  i.  pp.  516  53V -Kivier, 

L  1 1»— Calvo.  I.  ^  376  380-Fiore,  Oods,  Noa.  988-99:8— Martooa,  iu 

»  8m  below,  5  252.  •  8*>  Mart*i»a,  S.R.O.,   xsih.   p. 

30S. 
»  8«Martoiu,Xii.O..XT.  p.775.  •  8m  halow,  §  197. 
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§  59— Sir  Travers  Twiss  in  R.I.,  vii.  (1875),  p.  682,  xiv.  (1882),  p.  572, 
xvii.  (1885),  p.  615  — Holland,  Studies,  pp.  270-293  —  Asser  in  R.I., 
XX.  (1888),  p.  529— Bustamante  in  R.I.,  xxvii.  (1895),  p.  112— Rossignol, 
Le  Canal  de  Suez  (1898) — Camand,  J^tude  sur  le  Regime  juridigue  du 
Canal  de  Suez  (1899) — Charles-Roux,  L'Isthme  et  le  Canal  de  Suez  (1901) 
— Othalom,  Der  Suezlcanal  (1905) — Miiller-Heymer,  Der  PanamaJcanal 
in  der  Politik  der  Vereinigten  Staaten  (1909) — Arias,  The  Panama  Canal 
(1911)  —  Catellani,  II  Ganale  di  Panama  (1913)  —  Bunau-Varilla, 
Panama  (1913)  —  Dedreux,  Der  Suezkanal  im  internationalen  Rechte 
(1913) — Georgi  Dufour,  Urhunden  zur  Geschichle  des  Suezkanals  (1913) 
— Laun,  Die  Internationalisierung  der  Meerengen  und  Kandle  (1918) — 
Hains,  Davis,  Knapp,  Olney,  Wambaugh,  and  Kennedy  in  A.J.,  iii. 
(1909),  pp.  354  and  885,  iv.  (1910),  p.  314,  v.  (1911),  pp.  298,  615, 
620— Lehmann  in  Z.I.,  xxiii.  (1913),  pp.  46-102— Baty  in  Jahrbuch 
des  Volkerrechts,  i.  (1913),  pp.  453-480  —  Diena  in  Z.L,  xxv.  (1915), 
pp.  14-22. 

Canals         §  182.  That  canals  are  parts  of  the  territories  of  the 

pertyor' respective  territorial  States  is  obvious  from  the  fact 

Riparian  ^j^^^  ^-^qj  ^j.q  artificially  constructed  waterways.     And 

there  ought  to  be  no  doubt  ^  that  all  the  rules  regarding 

rivers   must   analogously  be  applied  to   canals.     The 

matter  would  need  no  special  mention  at  all  were  it 

not  for  the  interoceanic  canals  which  were  constructed 

during  the  second  half  of  the  nineteenth  century  or  are 

contemplated  in  the  future.    As  regards  one  of  these, 

the  Corinth  Canal,  which  connects  the  Gulf  of  Corinth 

with  the  Gulf  of  iEgina,  there  is  not  much  to  be  said. 

It  is  entirely  within  the  territory  of  Greece,  and  although 

the  canal  is  kept  open  for  navigation  to  vessels  of  all 

nations,    Greece    exclusively   controls   the   navigation 

thereof. 

The  Suez       §  183.  The  most  important  of  the  interoceanic  canals 

is  that  of  Suez,  which  connects  the  Red  Sea  with  the 

Mediterranean.    Already   in    1838    Prince    Metternich 

gave  his  opinion  that  such  a  canal,  if  ever  made,  ought 

to  become  neutralised  by  an  international  treaty  of  the 

Powers,  and  as  early  as  1856,  before  the  commencement 

of  the  building  of  the  canal,  Lesseps  made  proposals  for 

^  See,  however,  Holland,  Studies,  p.  278. 
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its  neutnilisatiun.  W'lioii,  in  1869,  the  Suez  Canal  was 
opoiitHl,  jurists  and  diplomatists  at  once  discussed  what 
means  could  be  found  to  secure  free  navigjition  upon  it 
for  vessels  of  all  kinds  and  all  nations  in  time  of  peace  as 
well  as  of  war.  In  1875  8ir  Travers  Twiss  ^  again  pro- 
posed the  neutralisation  of  the  canal,  and  in  1879  the 
Institute  of  International  Law  gave  its  vote  *  in  favour 
of  the  protection  of  fiee  navigation  on  the  canal  by  an 
international  treaty.  In  1883  Great  Britain  proposed 
an  international  conference  to  the  Powei-s  for  the  pur- 
pose of  neutraUsing  it,  but  it  took  several  years  before 
an  agreement  was  achieved.  This  was  done  by  the 
Convention  of  Constantinople  ^  of  October  29,  1888, 
between  Great  Britain,  Austria-Hungary,  France,  Ger- 
many, Holland,  Italy,  Spain,  Russia,  and  Turkey.  This 
treaty  comprises  seventeen  articles,  the  more  important 
stipulations  of  which  are  the  following : 

(1)  The  canal  is  open  in  time  of  peace  as  well  as  of 
war  to  merchantmen  and  men-of-war  of  all  nations.  No 
attempt  to  restrict  this  free  use  of  the  canal  is  allowed 
in  time  either  of  peace  or  of  war.  The  canal  can  never 
be  blockaded  (Article  1). 

(2)  In  time  of  war,  even  if  Turkey  is  a  beUigerent, 
no  act  of  hostihty  is  allowed  either  inside  the  canal  itself 

*  See  R.I.,  vii.  pp.  682-694.  resiH;cting  Ejjypt  .md  Morocco  signet! 

*  See  Anntiaire,  iii.  and  iv.,  vol.  i.  at  London  on  April  8,  1904,  by 
p.  349.  (JreHt  Britain  and  France  (see  Pari. 

*  See  Martens,  X.R.G.,  2nd  Ser.  Papers,  France,  No.  1  (1904),  p.  9), 
XV.  p.  5o7.  It  must,  however,  Ijc  did  away  with  this  reservation, 
mentioned  that  (jre^it  Britain  became  since  it  stipulate*!  that:  *  In  oitler 
«  party  to  the  Convention  of  Con-  to  ensure  the  free  pa&sage  of  the 
etantinople  under  the  reservation  Suez  Canal,  His  Britannic  Majesty's 
that  its  t^rnis  sliould  not  Ik;  broiij/ht  (iovennueiit  decLiix'  tluit  tlu-y  adhere 
into  operation  in  so  far  as  they  Uj  the  stipulations  of  tlie  Treaty  of 
were  not  compatible  with  the  October  '2i<,  1S88,  and  tlxat  they 
transit^jry  and  exceptional  condition  af^ive  to  their  being  put  in  foroe, 
in  which  Kgypt  was  put  fur  the  time  The  free  piissage  of  tl»e  canal  tjeing 

being  in  consequence  of  her  occupa-  thus  guarantee*!,  tli--^ '"•■m  of  the 

tion  by  British  forces,  and  in  so  far  last  sentence  oi  pi  is  well 

aa  they  might  fetter  the  lil)erty  of  as  of  paragraph  2  <jI  "^  ui  th*t 

action    of    the    British  Government  Treaty    will    remain    in    abeyanc*.' 

during    the    occupation    of     Egypt.  (See  Holland,  Sludic/^,   p.   293,   and 

But  Article    6    of    the    Doclaration  Westlake,  i.  p.  345.) 
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or  within  three  sea  miles  from  its  ports.  ^  Men-of-war 
of  the  belhgerents  have  to  pass  through  the  canal  without 
delay.  They  may  not  stay  longer  than  twenty-four 
hours,  a  case  of  absolute  necessity  excepted,  within  the 
harbours  of  Port  Said  and  Suez,  and  twenty-four  hours 
must  intervene  between  the  departure  from  those 
harbours  of  a  belhgerent  man-of-war  and  a  vessel  of 
the  enemy.  Troops,  munitions,  and  other  war  material 
may  neither  be  shipped  nor  unshipped  within  the  canal 
and  its  harbours.  All  rules  regarding  belligerents'  men- 
of-war  are  likewise  vahd  for  their  prizes  (Articles  4,  5,  6). 

(3)  No  men-of-war  are  allowed  to  be  stationed  inside 
the  canal,  but  each  Power  may  station  two  men-of-war 
in  the  harbours  of  Port  Said  and  Suez.  Belhgerents, 
however,  are  not  allowed  to  station  men-of-war  in  these 
harbours  (Article  7).  No  permanent  fortifications  are 
allowed  in  the  canal  (Article  2). 

(4)  The  signatory  Powers  are  obhged  to  notify  the 
treaty  to  others  and  to  invite  them  to  accede  thereto 
(Article  16). 

On  December  18,  1914,  Great  Britain  proclaimed  a 
protectorate  over  Egypt,  and  by  the  Treaties  of  Peace 
Germany  ^  and  Austria  ^  have  consented,  and  Turkey 
will  consent,  to  the  transfer  to  the  British  Government 
of  the  powers  conferred  by  the  Suez  Canal  Convention 
upon  the  Sultan. 

^  In  1914,  during  the  World  War,  and  were  then  captured  on  the  high 
the  question  arose  whether,  since  no  seas  by  British  cruisers.  The  British 
hostilities  might  be  committed  either  Prize  Court  in  Egj'pt  condemned 
inside  the  Suez  Canal  or  within  three  them,  and  the  Privy  Council  con- 
miles  of  its  ports,  enemy  merchant-  firmed  the  condemnation.  See  The 
men  were  entitled  to  regard  the  har-  Pindos,  Helgoland,  and  Rostock  (1  B. 
hours  of  the  Canal  as  neutral  ports,  and  C.  P.O.  248, 2  B.  and  C.  P.C.  146) ; 
offering  them  an  asylum  for  the  whole  The  Outenfels,  Bdrenfels,  and  Derff- 
war.  A  number  of  German  mer-  ^rngfer  (1  B.  and  C.P.C.  102,  122,  2  B. 
chantmen,  whieli  were  at  Port  Said  and  C.P.C.  36)  ;  H.M.  Procurator 
and  Suez  at  the  outbreak  of  the  war,  v.  Deutsches  Kohlen  Depot  (2  B.  and 
refused  to  leave  the  canal  in  spite  of  C.P.C.  439,  3  B.  and  C.P.C.  265) ; 
the  offer  of  a  free  pass.  Since  they  The  Sudmark  (No.  2)  (2  B.  and 
declined  to  leave,  they  were  taken  C.P.C.  473). 
outside  the  limits  of  the  ports  of  the  ^  Article  152. 
canal,  and  outside  territorial  waters,  *  Article  107. 
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§  lS3a.  The  Kiel  Canal,  which  comiecte  the  Baltic  The  Kid 
with  the  North  Sea,  was  constructed  by  Germany,  *"* 
mainly  for  strategic  purposes.  It  runs  wholly  through 
German  territory,  and  before  the  World  War,  although 
Germany  in  fact  kept  it  open  to  vessels  of  other  nations, 
she  controlled  navigation,  and  could  at  any  time  have 
closed  it  to  them,  apart  from  any  special  treaty  relations. 
But  by  Articles  380-386  of  the  Treaty  of  Peace  with 
Germany,  it  is  provided  that  the  canal  and  its  approaches 
shall  be  maintained  free  and  open  to  the  vessels  of 
commerce  and  of  w^ar  of  all  nations  at  peace  with  Ger- 
many on  terms  of  entire  equality,  and  that  only  such 
charges  shall  be  le\ned  as  are  intended  to  cover  in  an 
equitable  manner  the  cost  of  maintaining  or  improv- 
ing the  conditions  of  navigation.  Germany  is  bound  to 
ensure  that  good  conditions  are  maintained,  to  remove 
any  obstacle  or  danger  to  na\4gation,  and  to  refrain 
from  works  of  a  nature  to  impede  it.  The  League  of 
Nations  is  to  institute  a  *  jurisdiction  '  to  hear  disputes 
as  to  the  interpretation  of  these  articles,  and  com- 
plaints of  their  violation  ;  but  small  questions  are  to 
be  determined  in  the  first  instance  by  a  local  authority 
at  Kiel. 

§  184.  Already  in  1850  Great  Britain  and  the  United  The 
States,  in  the  Clayton-Bulwer  Treaty  i  of  Washington,  ^^'^^'^ 
had  stipulated  the  free  navigation  and  neutraUsation  of 
a  canal  between  the  Pacific  and  the  Atlantic  Ocean 
proposed  to  be  constructed  by  the  way  of  the  river  St. 
Juan  de  Nicaragua  and  either  or  both  of  the  lakes  of 
Nicaragua  and  Managua.  In  1881  the  building  of  a 
canal  through  the  Isthmus  of  Panama  was  taken  in 
hand,  but  in  1888  the  works  were  stopped  in  conse- 
quence of  the  financial  collapse  of  the  company  under- 

'  Sec  Martens,  iV. 7^.6'.,  XV.  p.  187,  waa  also  to  be  applied  to  a  pro- 
and  M(X>re,  iii.  §§  351-365.  Accord-  posed  canal  through  the  Isthmus  of 
ing    to    its    Article    8    this   treaty       Panama. 
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taking  its  construction.  After  this  the  United  States 
came  back  to  the  old  project  of  a  canal  by  the  way  of 
the  river  St.  Juan  de  Nicaragua.  For  the  eventuahty 
of  the  completion  of  this  canal,  Great  Britain  and  the 
United  States  signed,  on  February  5,  1900,  the  Con- 
vention of  Washington,  which  stipulated  free  naviga- 
tion on,  and  neutralisation  of,  the  proposed  canal  in 
analogy  with  the  Convention  of  Constantinople,  1888, 
regarding  the  Suez  Canal.  This  convention  was  not 
ratified,  because  the  Senate  made  amendments  which 
Great  Britain  could  not  accept. 

In  the  following  year,  however,  on  November  18, 
1901,  another  treaty  was  signed  and  afterwards  ratified. 
This  so-called  Hay-Pauncefote  Treaty  ^  applies  to  a 
canal  between  the  Atlantic  and  Pacific  Oceans,  by  what- 
ever route  may  be  considered  expedient,  and  super- 
sedes the  Clayton-Bulwer  Treaty.  Under  it  the  United 
States  has  the  exclusive  right  of  providing  for  the 
regulation  and  management  of  the  canal,  and  a  number 
of  rules,  substantially  as  embodied  in  the  Suez  Canal 
Convention,  are  adopted  '  as  the  basis  of  the  neutralisa- 
tion '  of  the  canal.  It  is  to  be  free  and  open  to  the 
vessels  of  commerce  and  of  war  of  all  nations  observing 
these  rules  on  terms  of  entire  equality  ;  ^  it  is  never  to 
be  blockaded,  nor  shall  any  right  of  war  be  exercised 

^  See  Moore,  iii.  §§  366-368.  the  passage  of  new  legislation  in  1914. 

The    literature    upon    it    was    very 

^  This  provision  that  the  canal  is  voluminous,    SeePreW.  Papers,  Misc., 

to  be  free  and  open  to  the  vessels  of  No.    12   (1912),    Cd.   6451;    Oppen- 

all  nations  '  on  terras  of  entire  equal-  heim.    The  Panama    Canal   Conflict 

ity,    so  that  there  shall  be  no  dis-  (2nd,  ed.  1913) ;  Richards,  The  Fan- 

crimination  against  any  such  nation,  a7na  Canal  Controversy/  (1913)  ;  Root, 

or  its  citizens  or  subjects,  in  respect  The  Obligations  of  the   United  States 

of  the  conditions  or  charges  of  traffic,  as  to  Panama  Canal   Tolls  (1913); 

or  otherwise,' was  held  by  the  British  and  articles  in  the   Laio  Magazine 

Government  to  be  violated  by  the  and    Review,    xxxviii.     (1912-1913), 

fifth  section  of  the  Panama  Canal  Act  A.J.,    vi.    (1912),    and   vii.    (1913), 

of  August  24,  1912,  which  gave  pre-  R.I.,  2nd  Ser.  xiv.  (1912),  Z.  V.,  vi. 

ferential  treatment  to  the  vessels  of  (1913),  Z.I.,  xxiii.  (1913),  Jahrbuch 

the  United  States.     Thus  arose  the  fur  Volkerrecht,   i.    (1913),    and   the 

lengthy    '  Panama   Canal    Conflict,'  Proceedings  of  the  American  Society 

which  was  amicably  settled  through  of  International  Law,  vii.  (1913). 
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or  an\  act  of  hostility  be  committed  within  it.  The 
rmttii  States  is,  liowever,  at  hboity  to  nuiiiitain  such 
mihtary  jx^lice  along  the  caiuil  as  may  be  necessary  to 
protect  it  agaiiiht  lawlessne^H  and  disorder.*  The  transit 
of  belligerent  vessels  and  prizes  through  the  canal  is 
to  be  eilected  with  the  least  possible  delay,  and  they 
may  not  revictual,  or  tiike  any  stores,  except  so  far 
as  may  be  strictly  necessary.  No  belligerent  is  to 
embark  or  disembark  troops  or  munitions  of  war  in  the 
canal,  or  in  the  waters  within  three  marine  miles  of 
either  end  of  it.  A  belligerent  war  vessel  may  not 
remain  in  such  waters  for  more  than  twenty-four  hours 
at  any  one  time,  except  in  distress,  and  may  not  depart 
within  twenty-four  hours  from  the  departure  of  a  war 
vessel  of  the  other  belligerent.  All  works  necessary  to 
the  construction,  operation,  and  maintenance  of  the 
canal  are  to  enjoy  inmmiiity  from  attack  and  injury  in 
time  of  war  as  in  time  of  peace. 

On  November  18,  1903,  the  so-called  Hay-Varilla 
Treaty  ^  was  concluded  between  the  United  States  and 
the  new  Repubhc  of  Panama,  according  to  which,  on 
the  one  hand,  the  United  States  guarantees  and  will 
nmintain  the  independence  of  the  Republic  of  Panama, 
and,  on  the  other  hand,  the  Kepubhc  of  Panama  grants  ^ 
to  the  United  States  in  perpetuity  for  the  construction, 
administration,  and  protection  of  a  canal  between  Colon 
and  Panama  the  use,  occupation,  and  control  of  a  strip 
of  land  required  for  the  coiLstniction  of  the  canal,  and, 
further,  of  land  on  both  sides  of  the  canal  to  the  extent 
of  five  miles  on  either  side,  with  the  exclusion,  however, 
of  the  cities  of  Panama  and  Colon  and  the  harbours 

*  The  quMtioit  whether  the  United  v.  (191 1),  pp.  298,  615,  620. 

StAtea    hntl   a    ri^lit    Ut   fortify    the  *  S«e  MartenB,  y.H.O,,  2ud  Ser. 

r*iiaiua  Cuiml  was  murh   lii.xoiuiaod  x\xi.  p.  .^99. 

before  the  World  \Wr.     See  liairu  *  That  this  t;rant  ia  really  oc«Bion 

»nd  iMvia  in   A.J.,  iii.   (1909),  pp.  all    but   in   luuui'.    «ai>   pointed    oat 

354  394  and  pp.  8M5  908,  aiitl  Oluey,  atjove,    {i    171    (4);    mm   alau    bolow, 

WambMiKh,  and  Ketmedy  in  A. J.,  $216. 
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adjacent  to  these  cities.  According  to  Article  18  of 
this  treaty  the  canal  and  the  entrance  thereto  shall  be 
neutral  in  perpetuity,  and  shall  be  open  to  vessels  of  all 
nations  as  stipulated  by  Article  3  of  the  Hay-Pauncefote 
Treaty. 

The  Panama  Canal  was  opened  in  1914,^  and  rules  for 
its  operation  and  navigation  were  issued  by  the  United 
States.  After  the  outbreak  of  the  World  War,  on 
November  13,  1914,  a  proclamation  was  issued  prescrib- 
ing rules  for  its  use  by  belligerent  vessels,^  and  when 
the  United  States  had  entered  the  war  a  further  pro- 
clamation was  issued  on  May  23,  1917.^ 


VI 
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Grotius,  ii.  c.  3,  §§  9-12— Vattel,  i.  §§  287-290— Hall,  §§  41-42— Westlake,  i. 
pp.  187-196— Lawrence,  §  87— Phillimore,  i.  §§  197-201— Twiss,  i.  §§  144, 
190-192— Halleck,  i.  pp.  167-179— Taylor,  §§  247-250— Walker,  §  17— 
Wharton,  i.  §  32— Moore,  i.  §  144-152— Wheaton,  §§  177-180— Hershey, 
Nos.  191-194— Bluntschli,  §§  302,  309-310— Hartmann,  §  58— Heffter, 
§  75— Stoerk  in  Holtztndorff,  ii.  pp.  409-453— Gareis,  §  21— Liszt,  §  9 
— Ullmann,  §  87— Bonfils,  Nos.  491-494— Despagnet,  Nos.  403-414— 
M^rignhac,  ii.  pp.  370-392— Pradier-Foder6,  ii.  Nos.  617-639— Nys,  i. 
pp.  540-569— Rivier,  i.  pp.  145-153— Calvo,  i.  §§  353-365— Fiore,  ii. 
Nos.  801-807,  and  Code,  Nos.  267-271,  276-278,  1030— Martens,  i.  §  99 
— Bynkershoek,  De  Dominio  Maris  and  Quaestiones  Juris  publici,  i.  c.  8 
— Ortolan,  Diplomatic  de  la  Mer  (1856),  i.  pp.  150-175 — Heilborn, 
System,  pp.  37-57 — Imbart-Latour,  La  Mer  territoriale,  etc.  (1889) — 
Godey,  La  Mer  cdti^re  (1896) — Shiicking,  Das  Kiistenmeer  im  inter- 
nationalen  Rechte  (1897) — Perels,  §5  —  Fulton,    The  Sovereignty  of  the 

^  By  a  treaty  between  the  United  United  States  Government  has  any 

States    and    Nicaragua,    signed    at  present  intention  of  building  another 

Washington    on    August    5,     1914,  canal,  but  merely  desires  to  hold  an 

and    ratified    on    June     22,     1916,  option  over  the  only  other  available 

Nicaragua    granted    to   the   United  routes  to  prevent  any  possibility  of 

States,    in    return    for    a    sum    of  competition  with  the  Panama  Canal. 

$3,000,000,    the   exclusive  right  to  (See  Finch  in  A.J.,   x.   (1916),  pp. 

construct    and    manage    an    inter-  344-351.) 

oceanic    canal    through    Nicaragua.  i    a    t     •      /imc\           ton  ins 

(See  A.J.,  X.    (1916),    Supplement,  ^•'^•'  ^^-  ^^^^^^'  PP'  ^67-175. 

p.  258.)     It  does  not  seem  that  the  ^  ^  j^  ^i.  (1917),  pp.  165-168. 
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Sea  (I9in,  pr  017  (MM  - RMwUd,  Im  iter  lerrUoriatt  (lOlS).  anl  in 
/.  .  pp.  .V.»H  6JA,  xxi.  (lUU).  pp.  401  420     SclirMom.  iMit 

f  M,    pp.    *>0-74      HanUy    in    Annwiirt,    \\\.   (I(t9'2),   pp. 

104  130,  ftiMi  Kill.  (1894).  pp.  Ii.'>  It'.J  -  Mart«niitn  H.a.,  i.  (IMM).  pp.  S2 
43'Aulwrt.  i7>k/.  pp.  42U441  hji|;elh<uxit  in  H.I.,  xxvi.  (IMH),  pp. 
209-213-  iJwIcy  in  H.O.,  iii.  (iHiW).  pp.  224  237  -Upnulelle  in  R.U.,  v. 
(189H),  pp.  204  2H4.  30U  S47  — lUloh  in  the  l*roeteiiintj$  of  the  Amrriran 
Soeielf  o/'  InJrmaiunuii  Late,  vi.  (191*2),  pp.  IS'i-Ml  -  BarcUy  aim! 
Ch<irtcti«  in  tirport*  oj  tht  Intfrnaiiomil  Law  AMofiatiou,  vol.  xsvii. 
(liM2).  pp.  HI  127-  Kmrmcr  inZ.V.,  vii.  (1913).  pp.  123  ISi-SAlmnud 
tu  ibtf  LiMtc  <^>uarifr{!/  Ilrview,  xxxiv.  (1918),  pp.  235-252. 

§  185.  Maritime  belt  is  that  part  of  the  sea  which,  sutepru 
ill  runtradistiiutioii  to  the  oi)en  sea,  is  under  the  sway  mHuiu.. 
of  the  httoral  States.     But  no  unanimity  exists  with  J^'* '"" 
regard  to  the  nature  of  the  sway  of  the  Httoral  States. 
Many  writers  maintain  that  such  sway  is  sovereignty, 
that  the  maritime  belt  is  a  part  of  the  territor}^  of  the 
littoral  State,  and  that  the  territorial  supremacy  of  the 
latter  extends  over  it^  coast  waters.     Whereas  it  is 
nowadays  universally  recognised    that   the  open   sea 
cannot  be  State  property,  such  part  of  the  sea  as  makes 
the  coast  waters  would,  according  to  the  opinion  of 
these  writei's,  actually  be  the  State  property  of  the 
littoral  States,  although  foreign  States  have  a  right  of 
innocent  passage  for  their  merchantmen  through  the 
coast  waters. 

On  the  other  hand,  many  writers^  of  great  authority 

mphatically  deny  the  territorial  character  of  the  mari- 

ime  belt,  and  concede  to  the  httoral  States,  in  the 

interest  of  the  safety  of  the  coast,  only  certain  powers 

of  control,  jurisdiction,  pohce,  and  the  like,  but  not 

sovereignty. 

This  is  surely  erroneous,  since  the  real  facts  of 
international  hfe  would  seem  to  agree  with  the  first- 
mentioned  opinion  only.  Its  supporters  rightly  main- 
tain 2  that  the  miiversally  recognised  fact  of  the  exclusive 

*  Tlieir  arj.iui;  t-  m.  wiv  ably  treated  with  grvAl  i-lt-Arn<.-j«  by 
■tat«d  by  ,  v.  Ueilbom,  i'yutrm,  pp.  36-58.  and 
(1898).  pp  Shiiokinf;,  op.  nt.,  pp.  14-20. 

•  Hall,   p.   i»*0.       ; 
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right  of  the  littoral  State  to  appropriate  the  natural 
products  of  the  sea  in  the  coast  waters,  especially  the 
use  of  the  fishery  therein,  can  coincide  only  with  the 
territorial  character  of  the  maritime  belt.  The  argu- 
ment of  their  opponents  that,  if  the  belt  is  to  be  con- 
sidered a  part  of  State  territory,  every  littoral  State 
must  have  the  right  to  cede  and  exchange  its  coast 
waters,  can  properly  be  met  by  the  statement  that  terri- 
torial waters  of  all  kinds  are  inahenable  appurtenances  ^ 
of  the  littoral  and  riparian  States.  ^ 
Breadth  §  186.  Be  that  as  it  may,  the  question  arises  how 
tfmiBeit.  fa^  i^^o  ^tie  sea  those  waters  extend  which  are  coast 
waters,  and  are  therefore  under  the  sway  of  the  littoral 
State.  Here,  too,  no  unanimity  exists  as  to  the  breadth 
of  the  belt  or  the  point  on  the  coast  from  which  it  is 
measured. 

(1)  Whereas  the  starting  line  is  sometimes  drawn 
along  high-water  mark,  many  writers  draw  it  along  low- 
water  mark.  Others  draw  it  along  the  depths  where 
the  waters  cease  to  be  navigable  ;  others  again  along 
those  depths  where  coast  batteries  can  still  be  erected, 
and  so  on.^  But  the  number  of  those  who  draw  it  along 
low-water  mark  is  increasing.  The  Institute  of  Inter- 
national Law  *  has  voted  in  favour  of  this  starting  line, 
and  many  treaties  stipulate  the  same. 

(2)  With  regard  to  the  breadth  of  the  maritime  belt 
various  opinions  have  in  former  times  been  held,  and 

^  See  above,  §  175.    Bynkershoek's  sovereignty.     The  Privy  Council  in 

opinion  (De   Dominio   Maris,   c.   5)  A.O.  for  British  Columbia  v,   A.G. 

that  a  littoral  State  can  alienate  its  for  Canada,  [1914]  A.C.   153,  at  p. 

maritime  belt  without  the  coast  it-  174,  declared  that  the  question  was 

self  is  at  the  present  day  untenable.  not  settled. 

^  The  fact  that  Article  1  of  Conven-  3  q„„  oi.  "„%;„„ „•*  lo 

tion  13  (Rights  and  Duties  of  Neutral  ^ee  Shucking,  op.  cit. ,  p.  13. 

Powers   in   Maritime   War)   of    the  *  See  Annuaire,  xiii.  p.  329.     But 

second    Hague    Peace    Conference,  before  the  World  War  the  Institute 

1907,    speaks    of    '  sovereign   rights  was  reconsidering  the  question.     See 

...  in  neutral  waters '  would  seem  reports  by  Barclay  in  Annuaire,  xxv. 

to  indicate   that   the   States   them-  (1912),  pp.  375-396,  and  Oppenheim 

selves  consider  their  sway  over  the  in  Annuaire,  xxvi.  (1913),  pp.   403- 

maritime  belt  to  be  of  the  nature  of  412. 
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ver}»  exorbitAnt^laims  have  been  juhMiucHl  by  dilTerent 
Suites,  such  lis  II  range  of  sixty  (»r  a  liuiidretl  milen, 
or  a  niiige  of  vision  (alnjut  fourteen  miles).  AJtliougli 
Hvnkershot'k's  rule  that  Urrae  juAestas  finitur  uhi  finitur 
annorum  vis  is  now  generally  recognised  by  theory  and 
practice,  and  consetjuently  a  belt  of  such  brea<lth  is 
coiLsidered  under  the  sway  of  the  littoral  State  aa  is 
within  elTective  range  of  the  shore  batteries,  there  is  still 
no  unanimity  on  account  of  the  fact  that  such  range 
is  day  by  day  im  leasing.  Since  at  the  end  of  the 
eight^ienth  century  the  range  of  artillery  was  about  three 
miles,  or  one  marine  league,  that  distance  became  gener- 
ally *  recognised  as  the  breadth  of  the  maritime  lx;lt. 
But  no  sooner  was  a  common  doctrine  originated  than 
the  range  of  projectiles  increiised  with  the  manufacture 
of  heavier  guns.  And  although  Great  Britain,  France, 
Austria,  the  United  States  of  America?  and  other  States 
in  Municipal  Laws  and  International  Treaties  still 
adhere  to  a  breadth  of  one  marine  league,  there  is  much 
agitation  in  favour  of  extending  it  considerably  by 
common  agreement.-  As  regards  Great  Britain,  the 
Territorial  Waters  Jurisdiction  Act »  of  1878  (41  &  42 
Vict,  c,  73)  indirectly  recognises  ^  the  extent  of  the  terri- 


'  But  nut  universally.  Thus  Nor- 
\Miy  claims  a  lircadth  uf  four  luileti 
aiKl  Spain  even  a  breadth  uf  six 
miles.  As  rfj^anlH  Norway,  see 
Aubert  in  K.(/.,  i.  (1««4),  pp.  429- 
441.  Sweden  elaiuied  a  )irva<Ith  of 
four  miles  in  the  case  uf  The  Klida 
(Z.V.,   jx.    (1915),   p.    109),    but    the 


we<l  by  ill     ' 
{>eal.    <!r< 

.    claim   uf    the 


el.    .. 
I': 

rt-Il.^<-<l      ll; 

War,    u>    1- 

Argeuliiie   u. 

more    than   three    mil<  -    \. 

beluw,    vul.    ii.    §   71    n       vsi.r.     -i.. 

extensiuns  claime<l    by    France    and 

Italy  ire  also  meutione^l. 

*  The  Institute  of  International 
Law  lias  vute<l  in  favour  of  six  miles, 
or  twu  mariiu)  loaguea,  as  the  breadth 


of  the  belt.  See  Anniuiirf,  xiii.  p. 
280.  A  good  survey  uf  the  attitude 
of  all  maritime  States  ouncerniui;  the 
withh  uf  the  maritime  l»elt  is  ^jiven 
by  Riestad  in  R.O.,  nxi.  (1914),  pp. 
401-420. 

*  See  ab<jve,  «i  2.''»,  and  Maine,  p.  39. 

*  It  is  frequently  aitserteii — s«^,  fur 

I'  '  ;        '    1  59.1 

iris- 

WM.    Li..,,       A._ 

width  uf  til, 

t,,U-tl,,...  . 

.   !      iU:  ,         _ 

Buch  part  oi  the  ihe 

ooast  .  .  .  tM  in  •  ,i«r- 

natiunal  Law  to  bo  utiiiUi  Ute  terri- 
torial suvereignty  of  Her  Majesty,' 
and   aocurdiug    U>    the    practioe    of 
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torial  maritime  belt  as  three  miles,  or  one  marine  league, 
measured  from  the  low-water  mark  of  the  coast. 
Fisheries,      §  187.  Theory  and  practice  agree  upon  the  following 
Poiiee"^^'  principles  with  regard  to  fisheries,  cabotage,  poHce,  and 
and  Man-  j^fiaritime  ceremonials  within  the  maritime  belt : 

time  Cere- 
monials        (1)  The  littoral  State  may  reserve  the  fisheries  within 

Beit.^"    ^  the  maritime  belt  ^   exclusively  for  its  own  subjects, 

whether  fish  or  pearls  or  amber  or  other  products  of 

the  sea  are  under  consideration. 

(2)  The  littoral  State  may,  in  the  absence  of  special 
treaties  to  the  contrary,  exclude  foreign  vessels  from 
navigation  and  trade  along  the  coast,  the  so-called 
cabotage,^  and  reserve  this  cabotage  exclusively  for  its 
own  vessels.  Cabotage  meant  originally  navigation  and 
trade  along  the  same  stretch  of  coast  between  the  ports 
thereof,  such  coast  belonging  to  the  territory  of  one  and 
the  same  State.  However,  the  term  cabotage  or  coast- 
ing trade  as  used  in  commercial  treaties  comprises  now  ^ 
sea  trade  between  any  two  ports  of  the  same  country, 
whether  on  the  same  coasts  or  different  coasts,  pro- 
vided always  that  the  difierent  coasts  are  all  of  them 
the  coasts  of  one  and  the  same  country  as  a  political 
and  geographical  unit  in  contradistinction  to  the  coasts 
of  colonial  dependencies  of  such  country. 

(3)  The  littoral  State  may  exclusively  exercise  police 
and  control  within  its  maritime  belt  in  the  interest  of 
its  customs  duties,  the  secrecy  of  its  coast  fortifications, 
and  the  like.  Thus  foreign  vessels  can  be  ordered  to 
take  certain  routes  and  to  avoid  others. 

Great  Britain  there  is  a  rule  of  In-  maritime    belt    three    miles    wide, 

ternational  Law  which  restricts  the  See,   for  instance,  Article  2  of   the 

width  of  the  maritime  belt  to  three  Hague  Convention  concerning  Police 

miles,  the  conclusion  would  seem  to  and  Fishery  in  the  North  Sea  of  May 

be  inevitable  that  the  Act  indirectly  6,  1882.     Martens,  N.R.G.,  2nd  Ser. 

recognises  the  extent  of  the  mari-  ix.  p.  556. 

time  belt  as  three  miles     '  Specially '  ,  g^^  Pradier-Fod6r6,  v.  Nos.  2441, 

m  the  last  edition  of  this  book  was  2442 
a  misprint  for 'indirectly.' 

^  Most  treaties  stipulate  for  the  *  See    below,    §    579,    where    the 

purpose    of    fisheries    a    territorial  matter  is  more  amply  treated. 
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(4)  'J'lu'  littoral  tSUitc  ma)  make  laws  and  ivguhitions 
regarding  maritime  ceremonials  to  be  observed  by  such 
foreign  nierchaiitmeu  as  enter  its  territorial  maritime 
belt.i 

§  188.  Altliou^'li   the   maritime   belt  is  a   portion  of  Navi^a. 
the  territory  of  the  littural  State  and  therefore  under  J',thi„ 
the  absolute  territorial  supremacy  of  such  State,  the  ^''®  ^'''• 
belt  is  nevertheless,  according  to  the  practice  of  all  the 
States,  open  to  merchantmen  of  all  nations  for  inoffen- 
sive   navigation,    cahuUuje   excepted.     And    it    is    the 
common  conviction  -  that  every  State  has  by  customary 
International  Law  the  right  to  demand  that  in  time  of 
peace  its  merchantmen  may  inoffensively  pass  through 
the  territorial  maritime  belt  of  every  other  State.     Such 
right  is  correctly  said  to  be  a  consequence  of  the  freedom 
of  the  open  sea,  for  without  this  right   navigation  on 
the  open  sea  by  vessels  of   all  nations  would   in  fact 
be  an  impossibility.     And  it  is  a  consequence  of  this 
right  that  no  State  can  levy  tolls  for  the  mere  passage 
of  foreign  vessels  through  its  maritime  belt.     Although 
the  littoral  State  may  spend  a  considerable  amount  of 
money  on  the  erection  and  maintenance  of  lighthouses 
and  other  facilities  for  safe  navigation  within  its  mari- 
time belt,  it  cannot  make  foreign  vessels  merely  passing 
pay  for  such  outlays,    jt  is  only  when  foreign  ships 
cast  anchor  within  the  belt  or  enter  a  port  that  they 
can  be  made  to  pay  dues  and  tolls  by  the  httoral  State. 
Some  writers  ^  maintain  that  all  nations  have  the  right 
of  inoffensive  passage  for  their  merchantmen  by  usage 
only,  and  not  by  the  customary  Law  of  Nations,  and 
that,  consequently,  in  strict  law  a  littoral  State  may 
prevent  such  passage.     They  are  certainly  mistaken. 
An  attempt  on  the  part  of  a  littoral  State  to  prevent 
free  navigation  through  the  maritime  belt  in  time  of 


•  See  TwisH,  i.  §  194.  *  See  alnive,  §  142. 

»  Kluber,   §  76  ;  Pradier-Fod^i-^,  i.  No.  628. 
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peace  would  meet  with  stern  opposition  on  the  part  of 
all  other  States. 

But  a  right  for  the  men-of-war  of  foreign  States  to 
pass  unhindered  through  the  maritime  belt  is  not  gene- 
rally recognised.  Although  many  writers  assert  the 
existence  of  such  a  right,  many  others  emphatically 
deny  it.  As  a  rule,  however,  in  practice  no  State  actually 
opposes  in  time  of  peace  the  passage  of  foreign  men-of- 
war  and  other  public  vessels  through  its  maritime  belt. 
And  it  may  safely  be  stated,  first,  that  a  usage  has 
grown  up  by  which  such  passage,  if  in  every  way  in- 
offensive and  without  danger,  shall  not  be  denied  in 
time  of  peace ;  and,  secondly,  that  it  is  now  a  custo- 
mary rule  of  International  Law  that  the  right  of  passage 
through  such  parts  of  the  maritime  belt  as  form  part 
of  the  highways  for  international  traffic  cannot  be  denied 
to  foreign  men-of-war. ^  However  that  may  be,  passage., 
must  not  be  confounded  with  entering  a  port  or  road- 
stead. No  State  need  allow  this,  although  all  States 
do  allow  ^  it  under  certain  conditions  and  with  certain 
exceptions. 
Juris-  §  189.  That  the  littoral   State  has  exclusive  juris- 

withinthe  dictiou  withiu  the  belt  as  regards  mere  matters  of  police 
^®^^-  and  control  is  universally  recognised.  Thus  it  may 
exclude  foreign  pilots,  may  make  custom-house  arrange- 
ments, sanitary  regulations,  laws  concerning  stranded 
vessels  and  goods,  and  the  like.  But  it  is  a  moot  point  ^ 
whether  such  foreign  vessels  as  do  not  stay  but  merely 
pass  through  the  belt  are  for  the  time  being  under  this 
jurisdiction.  It  is  for  this  reason  that  the  British 
Territorial  Waters  Jurisdiction  Act  of  1878  (41  &  42 
Vict.  c.  73),  which  claims  such  jurisdiction,  has  called 

*  See  below,  §449.  Law — see  Annuatre,  xvii.  (1898),  p. 

*  All  the  regulations  of  the  several  273 — adopted  at  its  meeting  at  the 
States  concerning  visits  of  foreign  Hague  in  1898  a  '  R^glement  sur  le 
men-of-war  are  printed  in  A.  J.,  x.  Regime  16gal  des  Navires  et  de  leurs 
(1916),  Supplement,  pp.  121-178.  Equipages  dans  les  Ports  6trangers,' 

'  The   Institute  of   International       comprising  forty-six  rules. 
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forth  prot<?stfl  from  inanv  writers.^  The  controversy 
itself  can  be  decided  only  by  the  practice  of  the  State's. 
The  British  Act  quoted,  the  basis  of  which  is,  in  my 
opinion,  sound  and  reasonable,  is  a  powerful  factor  in 
initiating  such  a  practice  ;  but  as  yet  no  common  prac- 
tice of  the  States  can  be  said  to  exist. 

DilTerent  from  the  question  of  jurisdiction  over  pass- 
ing foreign  merchantmen  is  the  question  of  jurisdiction 
over  such  vessels  when  they  cast  anchor  within  the 
maritime  belt,  or  enter  a  port.-  It  is  agreed  that  such 
vessels,  and  the  persons  thereon,  fall  under  the  jurisdic- 
tion of  the  httoral  State  in  case  peace  and  order  outside 
the  ship  are  disturbed,  or  pei-sous  other  than  crew  or 
passengers  are  afTected.  But  many  writers  maintain, 
and  the  practice  of  France  and  some  other  States  sup- 
ports their  view,  that  the  littoral  State  has  no  jurisdic- 
tion in  case  only  the  internal  order  of  the  ship  is  affected, 
or  the  relations  between  members  of  the  crew  or  passengers 
are  alone  concerned.  However,  there  is  no  i*ule  of  Inter- 
national Law  which  limits  its  jurisdiction  to  this  extent, 
and  it  can  therefore  claim  jurisdiction  in  all  matters 
over  such  merchantmen,  and  the  persons  thereon,  as 
have  cast  anchor  within  the  maritime  belt  or  entered  a 
port.  On  the  other  hand,  the  littoral  State  is  not  com- 
pelled to  exercise  such  jurisdiction,  and  many  States 
have  therefore  by  commercial  and  consular  treaties  *^ 
stipulated  that  in  such  cases  as  those  in  which  the  in- 
ternal order  of  the  ship  is  alone  concerned,  jurisdiction 
should  be  exercised,  not  by  the  httoral  State,  but  by 

*  See  Pcrcls,  pp.  r.U-77.     The  In-  \  See  Praag,  Nos.  2»j0-270.  ulurc 

ttitute  of  InteriMtional  l^fiw,  which  details  of  the  practice  of  the  several 

•t    it«    meeting    at    Paris    in    1894  States  are  given, 

adopted  a  body  of  eleven   rules   re-  *  See  Hull,  s  58  ;  Moore,  ii.  §  204- 

sanling    the    maritime    belt,    gulfs,  '208  ;  Stoerk  in  Holtzendurff,  ii.   pp. 

uays,    and     straits,     voted     against  44(i-453 ;      Bonlils,     Nos.     625-628 ; 

the    jurib<^liction   of  a   littoral  State  Despagnet,    Nt>6.    42y-4;W ;    Nielsen 

over  foreign  vessels  merely  passing  in  A. J.,  xiii.   (1919),  pp.   5-12.     Soe 

through    the    belt.      Sec    Annuairt,  also  tlte  American  ca«e  of  WUdenhwt, 

uii.  p.  328.  (1886)  120  U.S.  1. 
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the  home  State  through  its  consul.  But  it  should  be 
mentioned  that,  even  where  a  httoral  State  claims  full 
jurisdiction  over  foreign  merchantmen  in  its  ports,  this 
jurisdiction  is  to  a  certain  small  extent  hmited  when 
the  vessel  has  been  compelled  to  enter  a  port  in  distress,^ 
because  the  ship  must  then  in  a  small  degree  be  regarded 
as  exterritorial. 
Zone  for       §  190.  Not  to  bc  confouudcd  with  the  territorial  mari- 

and  Sani-  ^^^®  ^^^^  ^^  ^^®  ^^^^  ^^  ^^®  opcu  sca  ovcr  which  a 
tary  littoral  State  extends  the  operation  of  its  revenue  and 
sanitary  laws.  The  fact  is  that  Great  Britain  and  the 
United  States,  as  well  as  other  States,  possess  revenue 
and  sanitary  laws  which  impose  certain  duties  not  only 
on  their  own  but  also  on  such  foreign  vessels  bound  for 
one  of  their  ports  as  are  approaching,  but  not  yet  within 
their  territorial  maritime  belt.^  Twiss  and  Philhmore 
agree  in  stating  that  in  strict  law  these  Municipal  Laws 
have  no  basis,  since  every  State  is  by  the  Law  of  Nations 
prevented  from  extending  its  jurisdiction  over  the  open 
sea,  and  that  it  is  only  the  Comity  of  Nations  which 
admits  tacitly  the  operation  of  such  Municipal  Laws 
as  long  as  foreign  States  do  not  object,  and  provided 
that  no  measure  is  taken  within  the  territorial  maritime 
belt  of  another  nation.  I  doubt  not  that  in  time  special 
arrangements  will  be  made  as  regards  this  point  by 
a  universal  international  convention.  But  I  believe 
that,  since  Municipal  Laws  of  the  above  kind  have 
been  in  existence  for  more  than  a  hundred  years  and 
have  not  been  opposed  by  other  States,  a  customary 

1  See  Moore,   ii.   §  208,   and   the  128-130,    142-143.      See   also    Hall, 

award  in  the  case  of  The  Enterprise  Foreign  Powers  and  Jurisdiction,  §§ 

in    Moore,    Arbitrations,     p.    4349.  108-109,  and  Anmiaire,  xiii.   (1894), 

See  also  above,  §  144  n.  p.  135  ;  the  British  so-called  Hover- 

^  The  matter  is  treated  by  Moore,  ing  Acts  (9  Geo.    ii.  c.   35,  and  24 

i.  §  151  ;    Taylor,  §  248  ;   Twiss,  i.   §  Geo.   iii.  c.  47)  have  been  repealed, 

190 ;   Phillimore,  i.  §  198  ;  Halleck,  and  the  present  English  laM-  on  the 

1.   p.    157  ;    Stoerk   in  Holtzendorff,  subject  is  contained  in  the  Customs 

ji,  pp.  475-478;  Perels,  §5,  pp.  25-  Consolidation  Act  (1876)   (39  &  40 

28;   Raestad,  op.  cit.,  pp    118-120,  Vict.  c.  36),  §§53,  147,179,181,189. 
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rule  of  tho  l^iw  of  Nations  may  be  siiid  to  exist  which 
allows  littoral  St^ites  in  the  interest  of  their  revenue 
and  sanitary  laws  to  impose  certain  duties  on  such 
foreign  vessels  bound  for  their  ports  as  are  approach- 
ing, altlioiigli  not  vet  within,  their  territorial  maritime 
belt. 

§  190a.  Since  the  most  important  lighthouses  are  built  No  Mmi- 
outride  the  maritime  belt  of  the  littoral  States,  the  .'"uikI 
question  arises  whether  a  State  can  claim  a  maritime  f''*'*'^" . 
belt  around  its  lighthouses  in  the  open  sea.     Sir  Charles  the  Sca. 
Russell,   in    the  Behring  Sea   Seal  Fisheries  case  (see 
below,  §  284),  answered   it  affirmatively  as  follows  :  ^ 
*  1  wish  to  point  out  that  ...  if  a  lighthouse  is  built  upon 
a  rock,  or  upon  piles  driven  into  the  bed  of  the  sea,  it 
becomes,  as  far  as  that  lighthouse  is  concerned,  part  of 
the  territory  of  the  nation  which  has  erected  it,  and,  as 
part  of  the  territory  of  the  nation  which  has  erected  it, 
it  has,  incident  to  it,  all  the  rights  that  belong  to  the 
protection  of  territory — no  more  and  no  less.  .  .  .  That 
point  has  never  been  doubted,  and  if  it  were,  there  is 
ample  authority  to  support  it.     The  right  to  acquire  by 
the  construction  of  a  lighthouse  on  a  rock  in  mid  ocean 
a  territorial  right  in  respect  of  the  space  so  occupied  is 
undoubted.' 

It  is  tempting  to   compare  such  lighthouses   with 
islands,  and  argue  in  favour  of  a  maritime  belt  around        0 
them  ;   but  I  beUeve  that  such  an  identification  is  mis-  j  /  Sj^ 
leading,  and  that  hghthouses  must  be  treated  ou  the 
same  hues  as  anchored  hghtships.     Just  as  a  State  may 
not  claim  sovereignty  over  a  maritime  belt  aromid  an| 
anchored  lightship,  so  it  may  not  make  such  a  claim 
in  the  case  of  a  lighthouse  in  the  open  sea.* 

'  See  Moort:,  Arbilratioiu,  i.  pp.  900-901. 

*  Se«  WestUkc,  i.  pp.  119,  190,  who  agrees  with  m«. 


342  STATE   TEERITORY 

VII 

GULFS   AND   BAYS 

Grotius,  ii.  c.  3,  §  8— Vattel,  i.  §  291— Hall,  §  41— Westlake,  i.  pp.  187-196— 
Lawrence,  §  72  —  Phillimore,  i.  §§  200-201a  —  Twiss,  i.  §§  181-182  — 
Halleck,  i.  pp.  170-174— Taylor,  §§  229-231— Walker,  §  18— Hershey, 
No.  195— Wharton,  i.  §§  27-28— Moore,  i.  §  153— Wheaton,  §§  181-189 
— Bluntschli,  §§  309-310  — Hartmann,  §  58  — Heffter,  §  76  — Stoerk  in 
Holtzendorff,  ii.  pp.  419-428  — Gareis,  §  21— Liszt,  §  9  — Ullmann, 
§  88 — Bonfils,  No.  516 — Despagnet,  Nos.  405-406 — M6rignhac,  ii.  pp. 
394-398— Pradier-Fod6r6,  ii.  Nos.  661-681— Nys,  i.  pp.  477-488— RiAder, 
i.  pp.  153-157— Calvo,  i.  §§  366-367— Fiore,  ii.  Nos.  808-815,  and  Code, 
Nos.  279-283— Martens,  i.  §  100— Perels,  §  5— Fulton,  The  Sovereignty 
of  the  Sea  (1911),  pp.  586-589  and  717-734— Shiicking,  Das  Kiistenmeer 
im  internationalen  Rechte  (1897),  pp.  20-24— Barclay  in  Annuaire,  xii. 
pp.  127-129 — Charteris  in  Reports  of  the  International  Law  Association, 
xxiii.  (1907),  pp.  103-132,  and  xxvii.  (1912),  pp.  107-127— Oppenheim 
in  Z.V.,  i.  (1907),  pp.  579-587,  and  v.  (1911),  pp.  74-95— Salmond  in 
the  Law  Quarterly  Revieiv,  xxxiv.  (1918),  pp.  235-252. 

Terri-  §  191.  Such  gulfs  and  bays  as  are  enclosed  by  the 

Gulfs  and  l^^^l  of  one  aiid  the  same  Httoral  State,  and  have  an 
Bays.  entrance  from  the  sea  not  more  than  six  miles  wide,  are 
certainly  territorial ;  those,  on  the  other  hand,  that  have 
an  entrance  too  wide  to  be  commanded  by  coast  batteries 
erected  on  one  or  both  sides  of  it,  even  though  enclosed 
by  one  and  the  same  littoral  State,  are  certainly  not 
territorial.  These  two  propositions  may  safely  be 
maintained.  It  is,  however,  controversial  how  far  bays 
and  gulfs  encompassed  by  a  single  littoral  State,  and 
possessing  an  entrance  more  than  six  miles  wide,  yet 
not  too  wide  to  be  commanded  by  coast  batteries,  can 
be  territorial.  Some  writers^  state  that  no  such  gulf 
or  bay  can  be  territorial,  and  Lord  Fitzmaurice  declared 
in  the  House  of  Lords  on  February  21,  1907,  in  the 

^  See  Walker  (§  18),  and  Wilson  certainly    not    recognised   by   geog- 

and  Tucker   (5th    ed.    1910,   §    53).  raphy ;  for  the  very  examples  which 

Westlake  (vol.  i.  p.  191)  cannot  be  he  enumerates  as  gulfs  are  all  called 

cited  in  favour  of  it,  since  he  dis-  bays,  namely  those  of  Conception,  of 

tinguishes  between  bays  and  gulfs  in  Cancale,     of     Chesapeake,     and     of 

such  a  way  as  is  not  generally  done  Delaware, 
by  international  lawyers,  and  as  is 
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name  of  the  British  Government,  tliat  only  bays  with 
an  entniiKo  not  more  than  six  miles  wide  were  to  be 
regarded  as  territorial.  But  in  the  North  Atlantic 
Coast  Fisheries  viisv,  which  was  decidt'd  l»y  the  Pennanent 

,  Court  of  Arbitration  at  the  Hague  in  llilO,  (Jreat  Britain 
disowned  ^  the  declaration  by  Lord  Fitzniaurice.     The 
United  States  contended  for  its  accuracy,  but  the  Court 
refused  to  agree.     Other  writers  maintain  that  gulfs 
and  bays  with  an  entrance  more  than  ten  miles  wide,  or 
three  and  a  third  marine  leagues,  cannot  belong  to  the 
territory  of  the  littoral  SUiUiy  and  the  practice  of  several 
States,  such  as  Germany,  Belgium,  and  Holland,  accords 
with  this  opinion.     But  the  practice  of  other  countries, 
approved   by   many   writers,   goes   beyond   this   limit. 
Thus   France  holds  the  Bay  of  Cancalo  to  be  terri- 
torial, although  its  entrance  is  seventeen  miles  wide, 
Great  Britain  holds  the  Bay  of  Conception  in  Newfound- 
land and  the  Bays  of  Chaleurs  and  Miramichi  in  Canada 
to  be  territorial,  although  the  width  between  their  head- 
lands is  twenty,  sixteen,  and  fourteen  miles  respectively. 
Even  the  Hudson  Bay  in  Canada,  which  embraces  about 
580,000  square  miles,  and  the  entrance  of  which  is  fifty 
miles  wide,  is  claimed  as  territorial  by  Great  Britain.- 
Norw^ay    claims    the    Varanger    Fiord    as    territorial, 
although  its  entrance  is  thirty-two  miles  wnde.     The 
United  States   claims  the   Chesapeake   and   Delaware 
Bays,  as  well  as  other  inlets  of  the  Siime  character,  as 
territorial,^  although  the  entrance  to  the  one  is  twelve 
miles  wide  and  to  the  other  ten  miles.     The  Institute  of 
International  Law  has  voted  in  favour  of  a  twelve  miles 
wide  entrance,  but  admits  the  territorial  character  of 
such  gulfs  and  bays  with  a  wider  entrance  as  have 

>  Se«  Oral  Argumenl,  part  i.  pp.  xv.  (1913).  pp.  IM  172.  and  in  A  J  , 

270271.  vi.    (iyi2>.   pp.   409  4:»9.   vii.   (1913). 

»  Bui  the  cUini  is  (lenied  l>y  the  pp.  r>4t,  rn\r> 

United  8t*te^     St>e   Balch  in  HI.,  *  See  Tayloi.  «  '229;  Wharton,  ». 

2nd  8er.   riii.   (1911).   pp.  539  58«,  M  27  and  28  ;  Moore,  i.  §  153. 
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been  considered  territorial  for  more  than  one  hundred 
years.i 

As  the  matter  stands,  it  is  doubtful  as  regards  many 
gulfs  and  bays  whether  they  are  territorial  or  not. 
Examples  of  territorial  bays  in  Europe  are  :  The  Zuider 
Zee,  which  is  Dutch ;  and  the  Bay  of  Stettin,  in  the 
Baltic,  which  is  German,  as  is  also  the  Jade  Bay  in  the 
North  Sea.  An  international  congress  is  desirable  to 
settle  once  for  all  which  gulfs  and  bays  are  to  be  con- 
sidered territorial.  And  it  must  be  specially  observed 
that  it  is  hardly  possible  that  Great  Britain  would  still, 
as  she  formerly  did  for  centuries,  claim  the  territorial 
character  of  the  so-called  King's  Chambers,^  which 
include  portions  of  the  sea  between  Hues  drawn  from 
headland  to  headland. 
Non-  §  192.  Gulfs  and  bays  surrounded  by  the  land  of 

Gulfs  and  ^^^  ^^^  ^^®  Same  httoral  State  whose  entrance  is  so 
Bays.       wide  that  it  cannot  be  commanded  by  coast  batteries, 
and,  further,  as  a  rule,^  all  gulfs  and  bays  enclosed  by 
the  land  of  more  than  one  Httoral  State,  however  narrow 
their  entrance  may  be,  are  non- territorial.*    They  are 

^  See  Annuaire,  xiii.  p.  329.  *  This  is  not  uncontested.     A  few 

^  Whereas  Hall  (§  41,  p.  159)  says  :  writers — see,  for  instance,  Twiss,  i. 
*  England     would,    no     doubt,    not  .     §  181 — assert  that  narrow  gulfs  and 

attempt  any  longer  to  assert  a  right  bays  surrounded  by  the  land  of  two 

of  property  over  the  King's  Cham-  different  States  are  territorial,   the 

bers,'  Phillimore  (i.  §  200)  still  keeps  central  line  dividing  the  territorial 

up  this  claim,  as  did  the  Attorney-  portions.     However,  the  majority  of 

General  before  the  Hague  Court  of  publicists  do  not  accept  this  opinion, 

Arbitration   in   the    North  Atlantic  and  it  would  seem  that  the  practice 

Coast  Fisheries  case  (see  Oral  Argu-  of  States  likewise  rejects  it,  except 

ment,  part  ii.  p.  1308).    The  attitude  in  the  case  of  such  bays  as  possess 

of   the   British   Government   in  the  the  characteristics  of  a  closed  sea, 

Moray  Firth  case — see  below,  p.  345  Thus,  in  the  case  of  San  Salvador  v. 

— would   seem  to  demonstrate  that  Nicaragua,  the  International  Court 

this  claim  is  no  longer  upheld.     See  of  the  Central  American  Republics 

also  Lawrence,   §  87;    Westlake,    i.  (see  A.J.,  xi.   (1917),  pp.  693,  700- 

p.  192;  Grant  in  fhe  Law  Quarterly  717)  decided  in  1917  that,  taking  into 

Review,  xxxi.    (1915),    pp.    410-420.  considei'ation    its    geographical  and 

Fulton,  op.  cit.,  p.  121,  gives  a  fac-  historical  conditions,  as  well  as  its 

simile  of  a  chart  prepared  by  Trinity  situation,  extent,  and  configuration, 

House  in  1604,  showing  the  bearings  the  Gulf  of  Fonseca  must  be  regarded 

of  the  King's  Chambers.  as  '  an  historic  bay  possessed  of  the 

*  For  an  exception  to  the  rule,  see  characteristics  of  a  closed  sea,'  and 

thenextnoteastotheGulf  of  Fonseca.  that  it  therefore    was    part  of  the 
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parts  of  the  opon  sea,  the  marginal  belt  inside  the  gulfs 
and  bays  excepted.  They  can  never  be  appropriated  ; 
they  are  in  time  of  peace  and  war  open  to  vessels  of  all 
nations,  including  men-of-war,  and  foreign  fkihing  vessels 
cannot,  therefore,  be  compelled  to  comply  with  municipal 
regulations  of  the  httond  State  concerning  the  mode  of 
fishing. 

An  illustrative  case  is  that  of  the  fisheries  in  the  Moray 
Firth.  By  Article  6  of  the  Herring  Fishery  ^  (Scotland) 
Act,  1889,  beam  and  otter  trawling  is  prohibited  within 
certain  limits  of  the  Scottish  coast,  and  the  Moray  Firth 
inside  a  fine  drawn  from  Duncansby  Head  in  Caithness 
to  Rattray  Point  in  Aberdeenshire  is  included  in  the 
prohibited  area.  In  1905,  Mortensen,  the  captain  of  a 
Norwegian  fishing  vessel,  but  a  Danish  subject,  was 
prosecuted  for  an  oflfence  against  the  above-mentioned 
Article  6,  convicted,  and  fined  by  the  Sheriff  Court  at 
Dornoch,  although  he  contended  that  the  incriminating 
act  was  committed  outside  three  miles  from  the  coast. 
He  appealed  to  the  High  Court  of  Justiciary,  which,- 
however,  confirmed  the  verdict  of  the  Sheriff  Court, 
correctly  asserting  that,  whether  or  not  the  Moray 
Firth  could  be  considered  as  a  British  territorial  bay, 
the  Court  was  bound  by  a  British  Act  of  Parliament, 
even  if  such  Act  violates  a  rule  of  International  Law. 
The  British  Government,  while  recognising  that  the 
Scottish  courts  were  bound  by  the  Act  of  Parhament 
concerned,  likewise  recognised  that,  the  Moray  Firth 
not  being  a  British  territorial  bay,  foreign  fishing  vessels 
could  not  be  compelled  to  comply  with  an  Act  of  Parha- 
ment regulating  the  mode  of  fishing  in  the  Moray  Firth 
outside  three  miles  from  the  coast,  and  therefore  re- 

territorjes    of    San    Salvador,    Hon-  territorial    character    of     this    gulf. 

durayi,  and  Nicaragua.      The  decision  The  attitude  of  other  Stales  is  not 

of   this  Court   lias,   of   course,   only  known. 

force  with  regard  to  the  three  Centi-al  '  52  &  53  Vict.  c.  23. 

American  States  ooncerned  ;  but  the  *  J/ortniArn   v.    PeUri,    (1906)   14 

United     States     acknowledges     the  S.L.T.  227. 
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mitted  Mortensen's  fine.    To  remedy  the  conflict  between 
Article    6    of   the    above-mentioned    Herring   Fishery 
(Scotland)  Act,  1889,  and  the  requirements  of  Inter- 
national Law,  Parhament  passed  the  TrawHng  in  Pro- 
hibited Areas  Prevention  Act,i  1909,  according  to  which 
no  prosecution  can  take  place  for  the  exercise  of  pro- 
hibited fishing  methods  outside  the  three  miles  from 
the  coast,  but  the  fish  so  caught  may  not  be  landed 
or  sold  in  the  United  Kingdom.^ 
Naviga-        §  193.  As  regards  navigation,  fishery,  and  jurisdiction 
Mshery,    ^^^^  majority  of  publicists  contend  that  the  same  rules  of 
and  Juris-  ^j^g  j^g^^  Qf  jN^atious  are  vahd  as  in  the  case  of  naviaration 

diction  111  .       .  .... 

Terri-  and  fishery  within  the  territorial  maritime  belt.  The 
Gulfs  and  right  of  fishery  may,  therefore,  exclusively  be  reserved  for 
^^y^-  subjects  of  the  littoral  State.^  And  navigation,  cabotage 
excepted,  must  be  open  ^  to  merchantmen  of  all  nations, 
though  foreign  men-of-war  need  not  be  admitted,  unless 
the  gulfs  or  bays  in  question  form  part  of  the  highways 
of  international  traffic. 

But  the  matter  is  not  settled,  and  a  few  writers  main- 
tain that  foreign  vessels  may  be  excluded  altogether 
from  territorial  gulfs  and  bays,  or  admitted  only  on 
payment  of  dues,  rates,  etc.  The  author  agrees  with 
the  opinion  of  the  majority. 

^  9  Edw.  VII.  c.  8.  ten  miles,   but    reserves   likewise  a 

^  See     Oppenheim    in     Z.  V. ,    v.  maritime  belt  of  three  miles  to  be 

(1911),  pp.  74-95.  measured  from  the  line  where  the 

^  The  Hague  Convention  concern-  entrance  is  ten  miles  wide.     Practi- 

ing  Police  and  Fishery  in  the  North  cally  the  fishery  is  therefore  reserved 

Sea,    concluded    on    May   6,    1882,  for   subjects   of    the    littoral    State 

between    Great    Britain,     Belgium,  within  bays  with  an  entrance  much 

Denmark,    France,    Germany,    and  wider  than  ten  miles.     See  Martens, 

Holland,   reserves   by  its   Article  2  N.R.O.,  2nd  Ser.  ix.  p.  556. 
the  fishery  for  subjects  of  the  littoral  *  But  this  is  not  universally  recog- 

States    of    such    baj^s    as    have    an  nised.     See,  for  instance,  Hall,  §  41 

entrance  from  the  sea  not  wider  than  n.  ;  Twiss,  i.  §  181  ;  Calvo,  i.  §  367. 


BTRAITfl  347 

vni 

STRAITS 

<  .roUiu.  U.  o.  3, 18— V»U«1.  i.  «  292-HaII.  I  41— Waaikk*.  i.  pp.  197-901  — 
UwrriiM.  K  M7  NU  I'liilliniutv.  i.  ^  IHO  IMS  Twim,  i.  H  IK.'),  1H4,  IttU 
Httlleok.  i.  pp.  I7H  I71»  THylor,  S8  230  231  W«lk.T,  I  17  WlmiUwi. 
i.ff  27-2U-WbMtuii,  IHi  IHl  lUl— Muon-.  i.  H  133  134  -  llenhey,  Nn.  IM 
— RlunUchli,  §  :W3-  lIiirtiuAiin,  9  (15-  llutn45r,  j  70  -  SUierk  in  I/ultuu- 
dorf,  ii.  pp.  4iy  42M  (mrviH,  §  21— Liszt,  ?<  9  nml  2»l  -UIIiuaiih,  «  HH 
B<.nfilH.  NoH.  f)(Wr»ll-    l>i-K|Mi,/iH.t,   Sun.   415  417— I'm'  -.   ii. 

No-.  050  G-Vl— NyH,   i.    pp.    41*2-515— Rivicr.  i.   pp.    157  .,  I. 

S§  rWS  372     Fi.uf,  li.  N.»s.  745-754,  hm<1  Cml".   N«»m.  28.'. 
i.   S   101-  Hi.HujkI.   SttidUt,   pp.   277  27l»     Kn..ir.   I>ie    . 
Mterrmjei\fraye  (1917)   -I.<mui,    />♦«   IntrrnatuniaJutirntng  drr  Jieernujrn 
vnd  Ktnuile  (VMH)  -.S.iIhiuikI  in  y\i,-  Luu-  ( >u.ir!. ,  iu  };rri,u     \x\\\    M'Hsi, 
pp.  235  '252. 

§  194.  All  straits  which  are  not  more  than  six  miles  wut 
wide  are  certainly  territorial.  Therefore,  straits  of  Tc^h*:*"* 
tliis  kind  which  divide  the  land  of  one  and  the  same  t^'»»i 
State  belong  to  the  territory  of  such  State.  Thus  the 
Solent,  which  divides  the  Isle  of  Wight  from  England, 
and  the  Menai  Strait,  which  divides  Anglesey  from  Wales, 
are  British  ;  the  Straits  of  Messina  are  Itahan  ;  and 
the  Cireat  Belt,  which  divides  the  islands  of  F}ni  and 
Sjaelland,  is  Danish.  On  the  other  hand,  if  such  narrow 
strait  divides  the  land  of  two  different  States,  it 
belongs  to  the  territory  of  both,  and  the  boundary  line 
runs,  in  default  of  a  special  treaty  making  another 
arrangement,  through  the  mid-channel.^  Thus  the 
Strait  of  Juan  de  Fuca,  which  separates  the  Cana^lian 
island  of  TsTOlSuverTrom  the  territory  of  the  Uniteil 
States,  and  the  Lymoou  Pass,  the  narrow  strait  which 
separates  the  British  island  of  Hong-Kong  from  the 

»  Se«  Jielow,  §  199.      A  oUK'h 

Wumlerlich,    in   Z.I.,    w  'ht»ii 

pp.     KCi  1 12.    (leriDAiiy,     Ui...  .  m,  which 

NN'h  lii    War,  eUinicil  the   wh  %»ith  the 
thi     wutcnt    bt'tw«H.-n.  the     <(«,  .    . 
(.icriu&n  8outb-\V(Mt  -AfriOA    and  a 
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continent,  was  half  British  and  half  Chinese  as  long 
as  the  land  opposite  Hong-Kong  was  Chinese  territory. 
It  is,  however,  controversial  whether  a  strait  more 
than  six  miles  wide,  yet  narrow  enough  to  be  commanded 
by  coast  batteries  erected  on  one  or  both  sides  of  the 
straits,  can  be  territorial.  The  majority  of  publicists, 
including  Hall  ^  and  Hershey,^  assert  that  it  can ;  but 
a  minority,  including  Westlake  ^  and  Taylor,*  main- 
tain that  it  cannot. 

However  this  may  be,  it  would  seem  that  claims  of 
States  over  wider  straits  than  those  which  can  be  com- 
manded by  guns  from  coast  batteries  can  no  longer  be 
upheld.     Thus  Great  Britain  used  formerly  to  claim 
the  Narrow  Seas — namely,  the  St.  George's  Channel, 
the  Bristol  Channel,   the   Irish   Sea,   and   the   North 
Channel — as  territorial ;    and  Phillimore  asserts  that 
the  exclusive  right  of  Great  Britain  over  these  Narrow 
Seas  is  uncontested.     But  it  must  be  emphasised  that 
this  right  is  contested,  and  though  it  was  put  forward 
as  recently  as  1910,  by  the  Attorney-General,  before 
the  Hague  Tribunal  in  the  North  Atlantic  Coast  Fisheries 
case,  I  doubt  how  far  Great  Britain  would  now  persist 
in  upholding  her  former  claim.  ^    The  Territorial  Waters 
Jurisdiction  Act,  1878,  does  not  mention  it. 
Naviga-        §  195.  All  rulcs  of  the  Law  of  Nations  concerning 
Kshery,    navigation,  fishery,  and  jurisdiction  within  the  maritime 
and  Juris-  i^^lt  apply  likewise  to  navigation,  fishery,  and  jurisdiction 
Straits,     withiu  straits.    Foreign  merchantmen,  therefore,  cannot  ^ 

^  §  41.  ^  p.  201.  Court    intended    to    refer    only    to 

^  vol.  i.  p.  197.  that  portion  of  the  Channel  which 

*  §  230.  lies  within  Steepholm  and  Flatholm.' 

^  See    Phillimore,    i.    §    189,    and  See  also  Westlake,  i.  p.  192,  n.  3. 
above,    §    191     (King's    Chambers). 

Concerning     the     Bristol     Channel,  "  The  claim  advanced  by  Russia — 

Hall  (§  41,  p.   159,   n.   2)  remarks:  see   Waultrin   in    R.O.,  xv.   (1908), 

'  It  was  apparently  decided  by  the  p.   410 — to  have  a  right  to  exclude 

Queen's  Bench  in  Reg.   v.   Cunning-  foreign  merchantmen  from  the  pas- 

ha7n   (Bell  C.C.  86)  that  the  whole  sage    through    the    Kara    and    the 

of     the    Bristol    Channel     between  Yugor    Straits,    was   therefore    un- 

Somerset  and  Glamorgan  is  British  founded.     As  regards  the  Kara  Sea, 

territory  ;    possibly,    however,    the  see  below,  §  253,  n.  2. 
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be  oxcIiuIlhI  ;  foreign  men-of-war  must  In*  admitted 
to  sufli  straits  as  form  part  of  the  higliways  for 
interiuitioiuil  trallie  ;  ^  tlie  right  of  fishery  nuiy  ex- 
ehisively  be  roserved  for  subject.s  of  tlie  littoral  Stjite  ; 
ami  tlie  latter  can  exenise  juris<lirtion  over  all  fon-ign 
merehantmeu  passing  through  the  strait.s.  if  the  narrow 
strait  divides  the  land  of  two  different  StateiJ,  juris- 
dietion  and  fishery  are  reservwl  for  each  littoral  State 
within  the  boundary  line  running  through  the  mid- 
channel,  unless  otherwise  arranged  by  tre«ity. 

It  must,  however,  be  stat^l  that  the  rule  that  foreign 
merchantmen  caimot  be  excluded  from  the  passage 
through  territorial  straits  applies  only  when  they  con- 
nect two  partxS  of  the  open  sea.  In  case  a  territorial 
strait  belonging  to  one  antl  the  same  State  connects  a 
part  of  the  open  sea  with  a  territorial  gulf  or  bay,  or 
with  a  territorial  land-locked  sea  belonging  to  the 
same  State — as,  for  instance,  the  Strait  of  Kertch  ^ 
until  the  World  War,  and  formerly  the  Bosphorus 
and  the  Dardanelles^ — foreign  vessels  can  be  excluded 
therefrom. 

§  196.  The  rule  that  foreign  merchantmen  must  be  The 
allowed  inoffensive  passage  through  territorial  straits  s^^ 
without  any  dues  and  tolls  whatever,  had  one  excep-  ^**- 
tion   mitil   the   year   1857.     From   time   immemorial, 
Deimiark  had  not  allowed  foreign  vessels  the  passage 
through  the  two  Belts  and  the  Sound,  a  narrow  strait 
which  divides  Demnark  from  Sweden  and  comiects  the 
Kattegat  with  the  Baltic,  without  payment  of  a  toll, 
the  so-called  Sound  Dues.*    Whereas  in  former  cen- 

*  A«,  for  iDstAnoe,  the  StraiU  of  situation  in  Riusia,  it  is  impoasible 
Magellan.  These struito Mere neiitra  to  8tat«  the  present  positioo  uf  this 
lieed  in   1W|— -^  h«rl<jw,  S  5tiH,  an«i        strait. 

•  See  below,  §  197. 

*  See  th«-  «lrt«>l«,  whieh  hare 
hitit"!  '"'^iaa,  i. 
^  18>H  trUm. 
i.   fi  2...  i"      MttdtoU 

•  8oe  beloM,  S  252.     Owing  to  the       (1846). 


vol.   ii.    t 

Chili    Mid 

treaty  between 

S«^?  AbriK»at, 

tu  I'mnt  lit 

511  .Mr>.  «.,,  M 

Syr,  i.  pp. 

-    :.   .    .       -    J  34. 
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turies  these  dues  were  not  opposed,  they  were  not  con- 
sidered any  longer  admissible  as  soon  as  the  principle 
of  free  navigation  on  the  sea  became  generally  recognised, 
but  Denmark  nevertheless  insisted  upon  the  dues.  In 
1857,  however,  an  arrangement  ^  was  completed  between 
the  maritime  Powers  of  Europe  and  Denmark  by  which 
the  Sound  Dues  were  abolished  against  a  heavy  indem- 
nity paid  by  the  signatory  States  to  Denmark.  And  in 
the  same  year  the  United  States  entered  into  a  con- 
vention 2  with  Denmark  for  the  free  passage  of  their 
vessels,  and  likewise  paid  an  indemnity.  With  these 
dues  has  disappeared  the  last  witness  of  former  times 
when  free  navigation  on  the  sea  was  not  universally 
recognised. 
The  Bos-  §  197.  The  Bosphorus  and  Dardanelles,  the  two  terri- 
and^Dar-  torial  straits  which  connect  the  Black  Sea  with  the 
daneiies.  Mediterranean,  must  be  specially  mentioned.^  So  long  as 
the  Black  Sea  was  entirely  enclosed  by  Turkish  territory, 
and  was  therefore  a  portion  of  this  territory,  Turkey 
could  exclude  ■*  foreign  vessels  from  the  Bosphorus  and 
the  Dardanelles  altogether,  unless  prevented  by  special 
treaties.  But  when  in  the  eighteenth  century  Russia 
became  a  littoral  State  of  the  Black  Sea,  and  the  latter, 
therefore,  ceased  to  be  entirely  a  territorial  sea,  Turkey, 
by  several  treaties  with  foreign  Powers,  conceded  free 
navigation  through  the  Bosphorus  and  the  Dardanelles  to 
foreign  merchantmen.  But  she  always  upheld  the  rule 
that  foreign  men-of-war  should  be  excluded  from  these 
straits  ;  and  by  Article  1  of  the  Convention  of  London 
of  July  13, 1841,  between  Turkey,  Great  Britain,  Austria, 

i  The  Treatjr   of  Copenhagen   of  (1885),  pp.  224-226  ;  Perels,  p.  29  ; 

March     14,     1857.       See    Martens,  Goriainon,  Le-  Bosphore  et  les  Dar- 

N.R.O.,  xvi.  part  ii.  p.  345.  daneiies  (1910)  ;  Dascorra,  La  Ques- 

^  Convention   of    Washington    of  Hon  du  Bosphore  et  des  Dardanelles 

Aprilll,1857.    See  Martens,  iV.  i?.  G'. ,  (1915);  Phillipson  and  Buxton,  The 

xvii.  pai-t  i.  p.  210.  Question  of  the    Bosphorus  and  the 

^  See     Holland,      The     European  Dardanelles  (1919). 

Concert    in    the    Eastern     Question  *  See  above,  §  195. 
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France,  Prussia,  and  Rufwia,  thiw  rule  was  definitely 
accepted.     Article  10  of  the  Tca^e  Treaty  of  Pari«  of 
185G  and  the  Convention  No.  1  annexed  t<j  thi«  treaty, 
and,  further,  Article  2  of  the  Treaty  of  Lcjndon,  1871, 
again  eonlirnieil  the  rule,  and  all  those  Powers  which 
were  not  parties  to  these  treaties  nevertheless  subiuitted 
to  it.*    According  to  the  Treaty  of  London  of  1871, 
however,  the  Porte  could  open  the  straits  in  time  of 
|H\ice  to  the  men-of-war  of  friendly  and  allied  Powers 
for  the  purpose,  if  iiecess;iry,  of  securnig  the  execution 
(»f  the  stipulations  of  the  Peace  Treaty  of  Paris  of  1856. 
On  the  whole,  the  rule  was  in  practice  upheld  by 
Turkey.     Foreign  light  public  vessels  in  the  service  of 
foreign  diplomatic  envoys  at  CoiLstantinople  could  l>e 
admitted  by  the  provisions  of  the  Peace  Treaty  of  Paris 
of    1856 ;     and     on   several   occasions    when    Turkey 
admitted    a    foreign    man-of-war    carrying    a    foreign 
monarch  on  a  visit  to  C*onstantinople,  there  was  no 
opposition  by  the  Powers.'-    But  there  were  cases  when 
foreign  warships  passed  the  straits  in  violation  of  the 
rule.     For  instance,   in   1847,   Turkey   permitted  two 
French  men-of-war  to  pass  the  straits  for  the  purpose 
of  towing  some  corn  vessels  from  the   Black  Sea  to 
France  ;    the  Powers  protested,  although  Turkey  had 
given  permission  on  humanitarian  grounds  alone.  Again, 
in   1858,   the  United  States  Government,   which   had 
obtained  permission  to  send  a  light  war  vessel  for  the 
service  of  the  American  Legation  at  Constantinople, 
sent  the  Wabash,  a  large  frigate  armed  with  fifty  guiLs ; 
the  other  Powers  protested,   whereupon    the    WaUi.sh 
departed.     Further,    in    1902,    Turkey    allowed    four 
Russian  torpedo  destroyers  to  pass  through  the  straits 

'  The  United  SUUsa,  altl'—'i'''  -1'-  pp.  lU  ami  Kl>.  an<l  M      ■       •     -^    ''M. 

Mtuiilly  iioqiiie8C«d  in  tiu  pp.    JM'xl  •"►fJS.       S«-<« 

of  her  nit-n  of  war,  teemed  I  Jutcrnutti/iuU  t't/fUYii- 

sidrr  herself  bound  \>y  the  Coin  en  StattA  {1917),  p.  2tf. 
tion  tjf  London,  to  which  she  whs  imt 
•   party.      8e*    Wharton,   i.    g   2»,  »  See  Pexeb,  p.  30. 
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on  condition  that  these  vessels  should  be  disarmed  and 
sail  under  the  Eussian  conunercial  flag ;  and  Great 
Britain  protested.  When,  in  1904,  during  the  Russo- 
Japanese  War,  Peterhurg  and  Smolensk,  two  vessels 
belonging  to  the  Russian  volunteer  fleet  in  the  Black 
Sea,  were  allowed  to  pass  through  to  the  Mediterranean, 
no  protest  was  raised,  because  it  was  impossible  to 
assume  that  these  vessels,  which  were  flying  the  Russian 
commercial  flag,  would  later  on  convert  themselves 
into  men-of-war  by  hoisting  the  Russian  war  flag.^ 

But  now  the  straits  are  about  to  be  opened  to  men- 
of-war  as  well  as  merchantmen  of  all  nations,  both  in 
peace  and  war.  The  Treaty  of  Peace  with  Turkey  is  to 
estabhsh  for  the  zone  of  the  straits  a  regime  resembling 
the  Suez  Canal  regime,^  and  to  set  up  an  International 
Commission  of  Control. 

IX 

THE   AIR  AND   AERIAL   NAVIGATION 

Holtzendorff,  ii.  p.  230 — Lawrence,  §  73 — Bonfils,  Nos.  53P-53P — Despagnet, 
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— Bellenger,  La  Guerre  adriemie  et  le  Droit  international  (1912) — 
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Transport  Committee  (1918),  Cd.  9218 — Spaight,  Aircraft  in  Peace 
and  the  Lavj  (1919) — Fauohille  in  Annuaire,  xix.  (1902),  pp.  19-114, 
xxiv.  (1911),  pp.  23-126,  and  in  R.G.,  viii.  (1901),  pp.  414-485, 
xvii.  (1910),  pp.  55-62 — Zitelmann  in  the  Zeitichrift  fur  internationales 

^  See  below,  vol.  ii.  §  84.     During  Breslau,  to  pass  through  the  straits 

the  World  War  Turkey,  before  she  to  Constantinople, 
became  a  belligerent,  permitted  two 
German    cruisers,    Ooeben  and    the  -  See  above,  §  183. 
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primt-  md  oJknlM»%tt  Mmki,  xiz,  (lOOU).  pp.  4A8-4iM  -lUklwin  •«! 
Kuhm  in  A. J.,  iv.  (1910),  pp.  M  1(M.  100  132  lUMwin  in  /.\'  .  v. 
(1911).  pp.  9M  SM  -Mporl  in  KG.  xviii  (1011),  pp  47S  491  llrnhey 
in  A.J.,  vt.  (19ri),  pp.  Ml  SH8— 8u«l-HoUktn  in  La  yutnUmaitamalt, 
ii.  (191«),  pp.  543  370-I>«3  in  A.J.,  vii.  (1913).  pp.  470-49«. 

§  197a.  The  rapid  dovelopment  of  aerial  na\ngation, 
a  few  years  before  the  World  War,  intrrKlure<l  many  aJS 


br 


new  problems  for  iiiteriiutional  jiiri.sts.     In  particular,  N*rif»- 


UOO 


it  became  for  the  first  time  important  to  determine  \»ian  Um 
whether  the  relatioaship  between  the  maritime  belt  and  \\Z 
the  open  sea  should  have  a  count<»rj)art  in  the  space  of 
the  atmosphere,  (a  dLstinction  being  thus  drawn  between 
a  zone  of  a  certain  height  in  which  the  territorial  State 
could  exercise  sovereignty,  and  the  atmosphere  beyond 
that  height  which  was  to  be  considered  free  like  the 
open  sea),  or  whether  the  territorial  State  was  to  be 
regarded  as  exerci.sing  sovereignty  over  the  atmosphere 
to  an  unbounded  height.  If  the  latter  alternative  was 
to  be  accepted,  a  further  question  aro.se  whether  the 
territorial  State  was  to  have  power  to  prevent  altogether 
the  passage  of  foreign  aircraft,  or  merely  to  enact  rules 
with  which  they  would  have  to  comply. 

The  author  of  this  book  thought  that  it  would  pro- 
bably be  best  for  the  States  in  conference  to  recognise 
the  sovereignty  of  the  territorial  State  over  the  whole 
space  of  atmosphere  above  it  to  an  unUmited  height, 
but  to  adopt  rules  giving  to  foreign  States  the  right  to 
demand  that  their  private  (but  not  public  !)  aircraft 
should  be  allowed  to  pass  through  it,  provided  that 
they  complied  with  the  regulations. 

An  international  conference  had  assembled  at  Paris  in 
1910  to  make  rules  for  aerial  navigation ;  but  it  Wiis  with- 
out result.  The  liLstitute  of  International  Law  took  up 
the  question,  and  at  its  meeting  at  Madrid  in  1911 
adopted  some  suggested  rules.^  For  regulating  air 
traffic  over  the  United  Kingdom  and  its  territorial  waters, 

'   Sec  Amnuatrt^  zziv.  (1911),  p.  S4«. 
VOL.    I.  Z 
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an  Aerial  Navigation  Act  was  passed  in  1911,^  and 

amended  in  1913.^    Under  these  acts,  and  the  rules 

made  in  pursuance  of  them,^  foreign  naval  or  military 

aircraft  were  prohibited  from  passing  over,  or  landing 

within,  the  United  Kingdom  except  on  the  express 

invitation,    or  with   the    express    permission,   of   the 

Government.    Aircraft   of   other   descriptions   coming 

from  abroad  had  to  comply  with  certain  rules  as  to 

clearances,  cargoes  and  place  of  landing.     In  certain 

areas  flying  was  entirely  prohibited. 

Aerial  §  1976.  With  the  outbreak  of  the  World  War  aerial 

tion  i?the  navigation  for  civilians  was  suspended.     But  remarkable 

United     proffrcss  was  made  in  the  construction  and  equipment 

Kingdom       „.  „„  ic  i       •  ^  'tpi't- 

from  1914  of  aircraft  for  the  forces  during  the  period  of  hostilities. 
Present    ^^^  ^cry  Valuable  experience  was  gained  of  the  condi- 
Time.       tions  of  navigation  ;   and  so  it  was  desirable  to  prepare 
new  rules  to  be  available  at  the  end  of  the  fighting. 
Accordingly,  a  Civil  Aerial  Transport  Committee  was 
appointed  by  the  British  Government  on  May  22,  1917, 
to  consider  what  steps  should  be  taken  '  with  a  view  to 
the  development  and  regulation  after  the  war  of  avia- 
tion for  civil  and  commercial  purposes  from  a  domestic 
and  imperial  and  an  international  standpoint.'    This 
Committee  made  its  final  report  on  May  11, 1918.*    After 
the  armistices,  on  February  27,  1919,^  a  short  amending 
act  was  passed,  and  on  May  1,  1919,  when  civihan  flying 
was  generally   resumed,  an   elaborate   code   of   rules, 
made  pursuant  to  the  Air  Navigation  Acts,  1911-1919, 
came  into  force.® 
Theinter-     §  197c.  Thcsc  rulcs  Supplied  material  for  the  Conven- 
llr^Con-   tion  for  the  Regulation  of  Aerial  Navigation,'  which  was 
vention.    (Jrawn  up  at  the  Peace  Conference  of  1919,  and  signed 

^  1  &  2  Geo.  V.  c.  4.  «  See   London   Gazette,    April   30, 

^  2&3Geo.  V.  c.  22.  1919.     A  new  bill,  designed  to  replace 

*  S.  R.  and  0.  (1913),  Nos.  228  and  the  existing  Acts  and  to  give  effect  to 
243.  the  International  Air  Convention,  is 

*  Cd.  9218.  now  (May  1920)  before  Parliament. 
^  9  Geo.  V.  0.  3.  ^  Cmd.  670. 
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on  October  13,  11)19.  The  five  Principal  Allied  and 
Associated  Powers,  and  twenty-two  other  AUitnl  Powero, 
were  named  as  parties ;  but  only  fifteen  of  them  signed 
it.  namely,  the  British  Empire,  France,  Italy,  Belgium, 
Bolivia,  Brazil,  China,  Cuba,  Kcujulor,  Panama,  Pokn<l, 
Portugal,  lU)umania,  Siam,  and  Uruguay. 

The  convention  applies  to  peace  only,  and  does  not 
a  fleet  the  freedom  of  action  of  the  parties  in  war,  either 
as   belligerents  or  neutrals  (Article  38).     Its  principal' 
provisions  are  as  follows  : 

(a)  Sovereignty  over  the  Air 

The  parties  have  agreed,  as  suggested  some  years  ago 
by  the  author,  to  apply  to  the  space  of  the  atmosphere 
rules  similar  to  those  in  existence  for  the  maritime  belt. 
They  recognise  that  every  State  has  complete  and  exclu- 
sive sovereignty  over  the  air  space  above  its  territory 
and  territorial  waters,  but  each  party  undertakes  to 
accord  in  time  of  peace  freedom  of  innocent  passage  to 
the  private  aircraft  of  other  parties  so  long  as  they  com- 
ply wnth  the  rules  made  by,  or  under  the  authority  of, 
the  convention.  Aiiy  regulations  laid  down  by  a  party 
in  accordance  with  the  convention  as  to  the  admission 
of  such  aircraft  are  to  be  apphed  without  distinction 
of  nationahty.^  Each  contracting  State,  however,  re- 
serves the  right  to  prohibit  all  private  flying  over  certain 
areas  for  military  reasons  or  for  public  safety.^ 

(b)  Nationality  oj  Aircraft 

Aircraft  must  be  registered  in  the  State  of  which  their 
owners  are  nationals,  and  in  that  State  alone.  Their 
nationality  is  that  of  the  State  in  which  they  are  regis- 
tered, and  they  must  bear  their  nationahty  and  regis- 
tration marks,  and  the  name  and  residence  of  their 
owner,  when  engaged  in  international  navigation.     The 

»  ArticlM  1-2.  »  Artiole3. 
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contracting  States  are  to  exchange  periodically  copies 
of  entries  in  their  registers,  and  to  transmit  them  to  the 
International  Conunission  for  Air  Navigation,  which  is 
to  be  constituted  under  the  direction  of  the  League  of 
Nations.^ 

(c)  International  Navigation  hy  Private  Aircraft 

Every  private  aircraft  engaged  in  international  naviga- 
tion must  carry  :  (1)  a  certificate  of  registration ;  (2)  a 
certificate  of  airworthiness  from  the  State  to  which  it 
belongs ;  (3)  certificates  of  competency  and  licences  in 
respect  of  each  member  of  the  operating  crew;  (4)  a  list  of 
passengers  (if  any) ;  (5)  bills  of  lading  and  manifest  for 
freight  (if  any) ;  (6)  log  books ;  (7)  special  licences  for  wire- 
less equipment  and  for  the  wireless  operators  (if  any). 
Every  aircraft  used  in  public  transport  and  capable  of 
carrying  ten  or  more  persons  must  eventually  be  fitted 
with  wireless  apparatus  so  licensed."  Private  aircraft 
exercising  their  right  of  innocent  passage  across  another 
State  without  landing  must  follow  the  route  prescribed  by 
the  State  flown  over,  and  must  land  even  against  their  will 
if  ordered  to  do  so.  Private  aircraft  intending  to  land  in 
another  State  must  land  at  the  aerodromes  appointed 
for  the  purpose,  if  the  regulations  of  the  State  concerned 
so  require.  But  except  for  this  provision,  every  aero- 
drome in  a  contracting  State  which  upon  pajmient  of 
charges  is  open  to  public  use  by  its  national  aircraft  is 
likewise  to  be  open  to  the  aircraft  of  all  other  contract- 
ing States.  The  establishment  of  international  air- 
ways is  to  be  subject  to  the  consent  of  the  States  flown 
over.^  Cabotage  ^  is  reserved  for  aircraft  of  the  terri- 
torial State,  Article  16  providing  that  it  shall  have  the 
right  to  reserve  to  its  national  aircraft  the  '  carriage  of 
persons  and  goods  for  hire  between  two  points  on  its 

1  Articles  5-10,  Article  34.  ^  Article  15,  Article  24. 

=*  Articles  11-14,  Article  19.  *  See  below,  §  579. 
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territory.'  No  private  aircraft  engaged  in  international 
Hying  is  to  carry  explosivcij  or  niunitioiiH,  under  any 
circumstances,  or  photogmphic  apparatus  except  m 
far  as  jHiriuitted  by  the  State  comerned,  or  any  other 
article  the  transport  of  which  is  forbidden  by  a  State 
to  its  own  nationals  and  foreigners  alike  on  grounds  of 
public  safety.  1  With  regard  to  aircraft  wrecked  at  sea, 
the  rules  applicable  to  salvage  of  ships  will  apply,  in 
the  absence  of  agreement  to  the  contrary;  ^  aircraft  of 
other  parties  are  to  enjoy  the  measures  of  assistance 
f«»r  landing  accorded  to  national  air  vessels,  particularly 
in  case  of  distre^.^ 

(d)  Jurisdiction  over  Private  Aircraft 

The  authorities  of  the  territorial  St^ite  have  the  right 
to  visit  every  foreign  private  aircraft,  and  verify  its 
documents,  upon  landing  and  upon  departure.     Each 
contracting  State  undertakes  to  adopt  measures  to  ensure 
that  every  aircraft  flying  over  its  territory,  and  every 
aircraft  bearing  its  nationahty  marks,  wherever  it  may 
be,  complies  with  the  rules  of  navigation  formulated  by 
the   convention.     It   also    undertakes    to    ensure    the 
prosecution  and  punishment  of  all  jjersons  contravening 
them.     An  aircraft  passing  through    the  territory  of 
a   contracting    State,    or    making   such    landings    or 
stoppages  as  are  reasonably  necessary  for  the  purpose 
of  such  transit,  is  not  liable  to  seizure  on  the  ground 
of  infringement  of  patent,  design  or  model,  provided 
that  security  is  deposited.     The  amount  of  the  security 
is  to  be  fixed,  in  default  of  amicable  agreement,  by  the 
competent  authority  of  the  State  concerned  with  the 
least  possible  delay.-* 

The  first  draft  of  the  convention  had  further  laid 
down  general  rules  for  jurisdiction  over  private  aircraft; 

•  Article  22. 
:i  :  uud  Article  23.  *  Articlee  21,  25,  18, 
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but  objection  was  taken  to  them,  and  they  were 
deleted.  Consequently,  all  questions  of  jurisdiction 
which  are  not  covered  by  the  stipulations  just  mentioned 
must  be  settled  by  reference  to  the  general  principles  of 
International  Law.     (See  above,  §§  123-124,  143-145.) 

(e)  State  Aircraft 

State  aircraft  are  of  two  classes  :  (1)  military,  i.e. 
those  '  commanded  by  a  person  in  miHtary  service 
detailed  for  the  purpose,'  and  (2)  non-military,  but  ex- 
clusively employed  in  State  service,  such  as  posts, 
customs  and  police. 

(1)  Military  aircraft  may  not  fly  over,  or  land  in,  the 
territory  of  another  party  without  special  authorisation ; 
but  having  obtained  such  authorisation,  they  are  to 
enjoy  in  principle,  in  the  absence  of  special  stipulation, 
the  privileges  of  exterritoriahty  customarily  accorded  to 
foreign  war  vessels.^  On  the  other  hand,  a  military 
aircraft  landing  on  the  territory  of  another  party  under 
any  other  circumstances  can  claim  no  such  privileges. 

(2)  Non-military.  With  regard  to  police  and  customs 
aircraft,  the  States  are  to  arrange  among  themselves 
the  conditions  upon  which  they  may  cross  the  frontier. 
Such  aircraft  are  not  in  any  case  to  enjoy  exterritoriahty. 
All  other  non~mihtary  State  aircraft  are  to  be  treated 
as  private  aircraft.^ 

(f)  The  International  Air  Commission 

The  convention  establishes  an  International  Commis- 
sion for  Air  Navigation  as  a  permanent  commission 
under  the  direction  of  the  League  of  Nations.  Its 
principal  duties  are  to  receive  or  make  proposals  for 
amending  the  convention,  to  amend  the  technical 
annexes,  to  carry  out  duties  assigned  to  it  by  the  conven- 

1  §  450.  2  Articles  30-33. 
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tion,  to  collect  and  disseminate  iniorniation  beiiring  ii|X)n 
air  iiavigiitioii,  to  publish  air  maps,  and  to  give  an 
opinion  on  questions  submitted  to  it  for  examination.^ 

(g)  Amendments  to  the  Convention 
While  the  International  Air  Commission  can,  by  the 
requisite  majority,  itself  amend  the  annexes,  it  cannot 
do  more  than  recommend  an  amendment  of  the  con- 
vention. Every  proposed  amendment  must,  however,  be 
considered  by  it,  and  cannot  be  recommended  for  adop- 
tion unless  it  receives  at  least  two-thirds  of  all  the  votes 
which  could  be  cast  if  all  the  States  were  represented. 
Even  if  so  carried,  it  cannot  become  effective  unless 
formally  adopted  by  the  parties  to  the  convention.^ 

(h)  Disputes 
Disagreements  as  to  the  interpretation  of  the  con- 
vention are  to  be  referred  to  the  Permanent  Court  of 
International  Justice,^*  and,  pending  its  establishment, 
to  arbitration.  But  disputes  as  to  a  regulation  in  any 
of  the  annexes  are  to  be  decided  by  the  International 
Air  Commission,  acting  by  a  majority.'* 

(i)  Coming  into  Force,  Accession  and  Withdrawal 
The  convention  is  to  come  into  force  for  each 
signatory  State,^  in  respect  of  other  States  which  have 
ah-eady  ratified,  forty  days  from  the  deposit  of  its 
ratification.  States  neutral  in  the  World  War  may 
accede  without  restriction ;  other  St^ites  only  upon  the 
terms  of  Article  42.  Any  State  may  withdraw  from 
it  by  denunciation,  but  no  such  denunciation  may  be 
made  before  January  1,  1922.  Denunciation  is  not  to 
take  effect  until  at  least  a  year  after  it  has  been  given.* 

»  Article  34.  •  The  British  ^\it^'                   '-ni- 

,    ._^.  ,    -.  inions  »iHi   India  »ri                         '^* 

■Article  34.  SUtes  for  the  purpoec-  ul   this  Con- 

»  iSe«  below,  §  4766.  vention  :  Article  40. 

•  Article  37.  *  ArUclea  40-43. 
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X 

BOUNDARIES  OF  STATE  TERRITORY 

Grotius,  ii.  c.  3,  §§  16-18— Vattel,  i.  §  266— Hall,  §  38— Westlake,  i.  pp.  144- 
145— Twiss,  i.  §§  147-148— Taylor,  §  251— Moore,  i.  §§  154-162— Hershey, 
Nos.  162-165— Bluntschli,  §§  296-302— Hartmann,  §  59— Heffter,  §  66— 
Holtzendorff  in  Holtzendorff,  ii.  pp.  232-239— Gareis,  §  19— Liszt,  §  9— 
Ullmann,  §  91— Bonfils,  Nos.  486-489— Despagnet,  No.  377— Pradier- 
Fod^r6,  ii.  Nos.  759-777— M6rignhac,  ii.  p.  358— Nys,  i.  pp.  446-472— 
Rivier,  i.  §  11— Calvo,  i.  §  342— Fiore,  ii.  Nos.  799-806,  and  Code,  Nos. 
1045-1054  —  Martens,  i.  §  89  —  Lord  Ourzon  of  Kedleston,  Frontiers 
(Romanes  lecture  of  1907) — Holdioh,  Political  Frontiers  and  Boundary 
Making  (1915) — Schulthess,  Das  internationale  Wasserrecht  (1915) — 
Fawcett,  Frontiers  (1918). 

Natural  §  198.  Boundaiies  of  State  territory  are  the  imagi- 
ficiai  nary  lines  on  the  surface  of  the  earth  which  separate 
dSes  ^^®  territory  of  one  State  from  that  of  another,  or  from 
unappropriated  territory,  or  from  the  open  sea.  The 
course  of  the  boundary  hues  may  or  may  not  be  indi- 
cated by  boundary  signs.  These  signs  may  be  natural 
or  artificial,  and  one  speaks,  therefore,  of  natural  in 
contradistinction  to  artificial  boundaries.  Natural  boun- 
daries may  consist  of  water,  a  range  of  rocks  or  moun- 
tains, deserts,  forests,  and  the  like.  Artificial  boundaries 
are  such  signs  as  have  been  purposely  put  up  to  indicate 
the  way  of  the  imaginary  boundary  hne.  They  may 
consist  of  posts,  stones,  bars,  walls,^  trenches,  roads, 
canals,  buoys  in  water,  and  the  like.  It  must,  however, 
be  borne  in  mind  that  the  distinction  between  artificial 
and  natural  boundaries  is  not  sharp,  in  so  far  as  some 
natural  boundaries  can  be  artificially  created.  Thus  a 
forest  may  be  planted,  and  a  desert  may  be  created,  as 
was  the  frequent  practice  of  the  Romans  of  antiquity, 
for  the  purpose  of  marking  the  frontier.^ 

^  The  Romans  of  antiquity  very  ^  The  usual  practice  adopted  by  the 

often    constructed    boundary   walls,  Peace  Conference  in  1919  with  regard 

and  the  Chinese  Wall  may  also  be  to  boundaries  was  to  specify  them 

cited  as  an  example.  in  words,  so  far  as  was  practicable, 
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§  UK).  Natuml  boiindarioa  consistinp^  of  wiitoT  i       '  "  notUrj 


be  sjHH'ially  discus.SLH.1  uii  account  of  tlic  diiTcreiil  i 

of  boundary  watere.     Such  kinds  are  rivers,  lakes,  land- 
locked seas,  and  the  maritime  belt. 

(1)  lioundary  rivers  *  are  such  rivers  as  separate  two 
different  States  from  eadi  other.^  If  such  river  is  not 
navigable,  the  imaginary  boundary  line  as  a  rule  runs 
down  the  middle  of  the  river,^  following  all  turnings  of 
the  border  line  of  both  banks  of  the  river.  If  navigable, 
the  boundary  line  as  a  rule  runs  through  the  middle  of 
the  so-called  Thalweg,  that  is,  the  mid-chamiel  of  the 
river,*  and  this  general  rule  was  adopted  by  the  Treaties 
of  Peace,  except  in  special  cases.^  But  it  is  possible  that 
the  boundary  line  is  the  border  line  of  the  river,  so  that 
the  whole  bed  belongs  to  one  of  the  riparian  States  only.* 
This  is  an  exceptional  case  created  by  immemorial  pos- 
session, by  treaty,  or  by  the  fact  that  a  State  has  occupied 
the  lands  on  one  side  of  a  river  at  a  time  prior  to  the 
occupation  of  the  lands  on  the  other  side  by  some  other 
Stat€."  And  it  must  be  remembered  that,  since  a  river 
sometimes  changes  its  course  more  or  less,  the  boundary 
hne  is  thereby  also  altered.®  In  case  a  bridge  is  built 
over  a  boundary  river,  the  boundary  hne  runs,  faihng 

and  leave  the  aotual  delimitation  to  *  Or  it«   prinoipal  arm,  if  it  haa 

Boundarj'  Commissions,  whiuh  were  more  than  une. 

to  fix  the  frontier  line  on  the  spot  *  Or  its  prinoipal  channel,  if  it  has 

in  conformity   with    the    provisions  more  than  one. 

of    the    treatieB.      Maps    were   used  *  A". ^.,  by  the  Treaty  of  Peace  with 

to  illustrate  the  Ixjundaries  ;  but  in  Germany,  Article  30. 

case  of   a    discrepancy   lietween   the  *  See  «Vx)ve,  ^  ITS. 

text   of   a    treaty    and   a   map,    the  '  See  Twiiix,  i.  (;<$  147  ami  1-M,  and 

t«xt  was  to  previiil.  We.stliike,  i.  p.   14');   H\dv  in  A. J., 

»  See  Hiil*r  in  Z  V.,  i.  (1906).  pp.  ^  vi.  (1912).  p.  905,  and  Schulthe... 

29-6'2  and   159  217:    Hyde  in  .-l.y.,  op   cu     pp.  H- 10. 

ri.  (1912),   pp.   901-909.  and  Schult-  ,        ^  "'•^•**  '^  »«  otlutxM^r  ,  ■    vilcxl 

heas.  op.  cit..  pp.  8  1«  and  19-24.  by  treaty  (see.  f..r 

of  1  eace  with  (urn. 

*  This  caae  is  not  to  be  oonfoundetl  Mori^jver,  if  a  lMjimd.u>  ii\i.i  . 

with  th*3  other,  in  which  a  river  runs  juj  old   be«l   and    f<inus   a   nev 

through   the   lands  of  two  ditrereut  the  Uiuii-l  . 

Btatca.      In    this     latUr    case    the  pla-e.     N 

boundary      line      runs     aerotui     the  or'  ArLttu-tt- 

river.  (1918)  246  L'..*- 


ktara. 
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special  treaty  arrangements,^  through  the  middle  of  the 
bridge.^ 

(2)  Boundary  lakes  and  land-locked  seas  are  such  as 
separate  the  lands  of  two  or  more  different  States  from 
each  other.  The  boundary  hne  runs  through  the  middle 
of  these  lakes  and  seas,  but  as  a  rule  special  treaties 
portion  off  such  lakes  and  seas  between  riparian  States.^ 

(3)  The  boundary  hne  of  the  maritime  belt  is,  accord- 
ing to  details  given  above  (§  186),  uncertain,  since  no 
unanimity  prevails  with  regard  to  the  width  of  the  belt. 
It  is,  however,  certain  that  the  boundary  line  runs  not 
nearer  to  the  shore  than  three  miles,  or  one  marine 
league,  from  the  low-water  mark. 

(4)  In  a  narrow  strait  separating  the  lands  of  two 
different  States  the  boundary  line  runs,  either  through 
the  middle,  or  through  the  mid-channel,*  unless  special 
treaties  make  different  arrangements. 

Boundary     §  200.  Boundary  mountains  or  hills  are  such  natm'al 
tains?       elevations  from  the  common  level  of  the  ground  as 
separate  the  territories  of  two  or  more  States  from  each 
other.     Faihng  special  treaty  arrangements,  the  boun- 
dary line  runs  on  the  mountain  ridge  along  with  the 
watershed.     But   it  is   quite   possible   that   boundary 
mountains  belong  wholly  to  one  of  the  States  which 
they  separate.^ 
Boundary      §  201.  Boundary  lines  are,  for  many  reasons,  of  such 
ispu  es.  ^j^g^j   importance,  that  disputes   relating   thereto   are 
inevitably  very  frequent  and  have  often  led  to  war. 
During  the  nineteenth  century,  however,  a  tendency 
began  to  prevail  to  settle  such  disputes  peaceably.    The 
simplest  way  in  which  this  can  be  done  is  always  by 

^  For  an  example  where  it  is  other-  boundary    rivers    and    through    the 

wise  provided,  see  Treaty  of  Peace  abandoned  beds  of  such  rivers,  see 

with    Germany,    Article    66,    under  below,  §§  234  and  235. 

which    existing    bridges   across   the  ^  See  above,  §  179,  and  Schulthess, 

Rhine  within  the  limits  of   Alsace-  op.  cit.,  pp.  16-18. 

Lorraine  are  to  belong  to  France.  *  See  Twiss,  i.  §§  183  and  184,  and 

^  As   regards   the  boundary  lines  above,  §  194. 

running   through    islands    rising    in  ^  See  Fiore,  ii.  No.  800, 
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a  boundary  treaty,  provided  the  parties  can  come  to 
teniLs.*  In  other  cases  arbitration  can  .settle  the  matter, 
as,  for  instance,  in  the  Alaska  lioundary  dispute  between 
Great  Britain  (representing  Canada)  and  the  United 
States,  settled  in  1903.-  Sometimes  International  Com- 
missions are  s|)ecially  ap|KMnted  to  settle  the  boundary' 
lines.  In  this  way  the  boundary  lines  l>etween  Turkey, 
Bulgaria,  Serbia,  Montenegro,  and  Roumania  were 
settled  after  the  Berlin  Congress  of  1878.  After  the 
\\'orld  War  Boundary  Conmiissions  were  constituted  by 
the  Treaties  of  Peace  to  settle  many  frontiers.^  It  some- 
times happens  that  the  States  concerned,  instead  of 
setthng  the  bomidary  line,  keep  a  strip  of  land  between 
their  territories  under  their  joint  tenure  and  ad- 
ministration, so  that  a  so-called  condoniinium  comes 
into  existence,  as  was  done  in  the  case  of  Moresnet 
(Kelmis)  on  the  PriLsso-Belgian  frontier  prior  to  the 
World  War.-* 

§  202.  Whereas  the  term  '  natural  boundaries  '  in  the  Natural 
theory  and  practice  of  the  Law  of  Nations  means  natural  ^^^\ 
signs  which  indicate  the  course  of  boundary  lines,  the  »^*^ 
same   term   is   used    politically  ^   in   various   different       '*** 
meanings.     Thus  the  French  often  speak  of  the  river 
Rhine  as  their  '  natural '  boundary,  as  the  Itahans  do 
of  the  Alps.     Thus,  further,  the  zones  within  which  the 
language  of  a  nation  is  spoken  are  frequently  termed 
that   nation's   *  natural  '    boundary.     Again,    the   Une 
enclosing  such  parts  of  the  land  as  afford  great  facilities 
for  defence  agaiiLst  an  attack  is  often  called  the  *  natural  ' 
boundary  of  a  State,  whether  or  not  these  parts  belong 

•  A    (rood    example     of     such     a  Martens,   y.R.C,  Srd    8er.    ir.    p. 

boundary    treaty    is    that    between  101. 

Great  BriUiH  and  the  Unit**!  Sut«8  i  See  Balch,   Tkt  Alaska  Frxmlier 

ol  America  re«p«vting  th**  (ieniarea-  (1903). 

tion   of   the                                            1 1  \  ,  -.        i           c  i oo    _    a 

between  th.  ^  *^''''  ?  >»«.«»•  *• 

Dominion     oi     v  Huau..     ^.  •  See  above,  f  171  (1). 

Washington  on  April  11,  !'.•  *  6e«  Rivier,  i.  p.  166 
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to  the  territory  of  the  respective  State.  But  such 
conceptions  are  political,  and  are  outside  the  domain 
of  International  Law. 


XI 

STATE    SERVITUDES 

Vattel,  ii.  §89— Hall,  §  42*— Westlake,  i.  p.  61— Phillimore,  i.  §§  281-283— 
Twiss,  i.  §  245— Taylor,  §  252— Moore,  i.  §§  163-168,  ii.  §  177— Hershey, 
Nos.  166-168— Bluntschli,  §§  353-359— Hartmann,  §  62— Heflfter,  §  43— 
HoltzendorfF  in  Holtzendorff,  ii.  pp.  242-252— Gareis,  §  71— Liszt,  §§  8 
and  19— Ullmann,  §  99— Bonfils,  Nos.  340-344— Despagnet,  Nos.  190- 
192— Mdrignhac,  ii.  pp.  366-368  —  Pradier-Fod6r6,  ii.  Nos.  834-845, 
1038— Rivier,  i.  pp.  296-303— Nys,  ii.  pp.  319-330— Calvo,  iii.  §  1583— 
Fiore,  i.  §  380,  and  Code,  Nos.  1100-1102— Martens,  i.  §§  94-95— Clauss, 
Die  Lehre  von  den  Staatsdienstbarkeiten  (1894) — Fabres,  Des  Servitudes 
dang  le  Droit  international  (1901) — Hollatz,  Begriffund  Wesen  der  Staats- 
servituten  (1909) — Labrousse,  Des  Servitudes  en  Droit  international  public 
(1911)— Nys  in  R.I.,  2nd  Ser.  vii.  (1905),  pp.  118-125,  and  xiii.  (1911), 
pp.  314-323— Basdevant  in  R.G.,  xix.  (1912),  pp.  512-521— Potter  in 
A.J.,  ix.  (1915),  pp.  627-641. 

Concep-  §  203.  State  servitudes  are  those  exceptional  restric- 
stLte^Ser-  ^io^s  made  by  treaty  on  the  territorial  supremacy  of  a 
vitudes.  State  by  which  a  part  or  the  whole  of  its  territory  is 
in  a  limited  way  made  perpetually  to  serve  a  certain 
purpose  or  interest  of  another  State.  Thus  a  State 
may  by  a  convention  be  obliged  to  allow  the  passage 
of  troops  of  a  neighbouring  State,  or  may  in  the  interest 
of  a  neighbouring  State  be  prevented  from  fortifying  a 
certain  town  near  the  frontier. 

Servitudes  must  not  be  confounded  ^  with  those 
general  restrictions  upon  territorial  supremacy  which, 
according  to  certain  rules  of  the  Law  of  Nations,  concern 
all  States  ahke.  These  restrictions  are  named  '  natural ' 
restrictions  of  territorial  supremacy  (servitutes  juris 
gentium  naturales),  in  contradistinction  to  the  conven- 

*  This  is  done,  for  instance,  by  Hall  speaks  of  the  right  of  inno- 
Heffter  (§  43),  Martens  (§  94),  Nys  cent  use  of  territorial  seas  as  a 
(ii.  pp.  320  fi.),   and   Hall  (§  42*);       servitude. 
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tional  raitriotionB  {gervituUs  juris  gentium  wdunianae) 

which  conKtitut«  the  State  nervitudes  in  the  technical 
sense  of  the  term.  ThuH,  for  instance,  it  in  not  a  State 
servitude,  but  a  '  luiturul  '  reKtriction  on  territorial 
supreniat  V,  that  a  State  is  obliged  to  admit  the  free 
passage  of  foreign  merchantmen  through  its  territorial 
maritime  belt. 

That  State  servitudes  are  of  great  inqjortance,  there 
can  l)e  no  doubt.  The  vast  majority  *  of  writers  and 
the  practice  of  the  States  accept  the  conception  of  State 
servitudes,  although  they  do  not  agree  upon  its  defini- 
tion or  extent,  and  are  often  divided  as  to  whether  a 
particular  restriction  upon  territorial  supremacy  is  or  is 
not  a  State  servitude.  But  it  was  rejected  by  the 
Perniiinent  Court  of  Arbitration  at  the  Hague  in  the  case 
of  the  NortJi  Atlaiitic  Coast  Fisheries  (1910)  between 
Great  Britain  and  the  United  States,-  mainly  upon  three 
grounds  :  (1)  that  a  servitude  in  International  Law 
predicated  an  express  grant  of  a  sovereign  right ;  (2) 
that  the  doctrine  of  international  servitudes  originated 
in  the  pecuHar  and  now  obsolete  conditions  prevaihng 
in  the  Holy  Roman  Empire  ;  (3)  that,  being  httle  suited 
to  the  principle  of  sovereignty  which  prevails  in  States 
under  a  constitutional  Government  and  to  the  present 
international  relations  of  sovereign  States,  it  had  found 
little,  if  any,  support  from  modern  pubhcists.  It  is 
hardly  to  be  expected  that  this  opinion  of  the  Court  will 
induce  theory  and  practice  to  drop  the  conception  of 
State  servitudes,  which  is  of  great  value.  It  suitably 
covers  those  restrictions  on  the  territorial  supremacy  of 

*  Tlie  conoeption  of  StAt*;  8«?rvi-  415-417  ;  Rjchanla  in  the  Jvurni!  «./' 
tudr-  "  ....^i.-j  \.y  Bulnierinco  iht  Society  of  Comparmtivr  '  '••-  ■':  ^ 
(M  •  .'I  (§§  8  aiul  New  Ser.  xi.  (1910).  '7; 
19),  .  Staat^thrt .  I-in«ing  in  ^V.  v.  (191  i  ^  ^  Jl  ; 
p.  36t)).  Ii  aiitl   I>L»ui«r  in  H.i.,  'iimi  smt. 

(1911).     pp      5 -is.     131157; 

*  8««  the  utiioitir,  1'   :-■      ,■■.'.'.■  ■  ''.,  xijt. 
.  pp.  115  IIG 


QftarUHff  Heview,  xxvi.   (i'JlU).  yy.        A. J.,  vu.  (1913),  yy.  1  1( 
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the  State  by  which  a  part  or  the  whole  of  its  territory  is 
in  a  limited  way  made  perpetually  to  serve  a  certain 
purpose  or  interest  of  another  State.  That  it  originated 
in  the  peculiar  conditions  of  the  Holy  Roman  Empire 
does  not  make  it  unfit  for  the  conditions  of  modern  life 
if  its  practical  value  can  be  demonstrated.  Further, 
the  assertion  that  it  is  but  little  suited  to  the  principle 
of  sovereignty  which  prevails  in  States  under  a  con- 
stitutional Government,  and  has,  therefore,  found  little, 
if  any,  support  from  modern  publicists,  does  not  agree 
with  the  facts.  Lastly,  the  statement  that  a  servitude 
in  International  Law  predicated  an  express  grant  of  a 
sovereign  right,  is  not  based  on  any  other  authority 
than  the  contention  of  the  United  States,  which  made 
this  unfounded  statement  in  presenting  her  case  before 
the  Tribunal.  The  fact  is  that  a  State  servitude, 
although  to  a  certain  degree  restricting  the  sovereignty 
(territorial  supremacy)  of  the  State  concerned,  does  not 
confer  a  sovereign  right  upon  the  State  in  favour  of 
which  it  is  established,  any  more  than  does  any  other 
restriction  upon  sovereignty.^ 
Subjects  8  204.  Subjects  of  State  servitudes  are  States  only 
Servi-  and  exclusively,  since  State  servitudes  can  exist  between 
tudes.  States  only  (territoriumdominans  and  territorium  serviens) . 
Formerly  some  writers  ^  maintained  that  private  indi- 
viduals and  corporations  were  able  to  acquire  a  State 
servitude ;  but  nowadays  it  is  agreed  that  this  is  not 
possible,  since  the  Law  of  Nations  is  a  law  between 
States  only  and  exclusively.  Whatever  rights  may  be 
granted  by  a  State  to  foreign  individuals  and  corpora- 
tions, such  rights  can  never  constitute  State  servitudes. 
On  the  other  hand,  every  State  can  acquire  and  grant 
State  servitudes,  although  some  States  may,  in  con- 

1  See  below,  §  206  (1).     The  exist-  pp.  858-860,  907-913). 

ence  of  State  servitudes  was  recog-  '  See,    for    instance,    Bluntschli, 

nised     by    the     Cologne     Court    of  §  353 ;  Heffter,  §  43. 
Appeal  in  1914  (see  A.J.,  viii.  (1914), 
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sequence  of  their  particular  {XMJtion  within  the  F ■'•- 

of  Nrtt4oiu<,  ho  prcventixi  from  acquiriiif^  or  ^ 
aome  special  kind  or  another  of  Stat^^^  horvitiulcs.  'Vlnm 
a  neutrahiied  State  in  in  many  jMjint^  ham{>ere<l  in  regard 
to  acquiring  and  ^nmtin^  State  H<'rvitud<*«,  l>oraiiHe  it 
hiu*  to  avoid  everytliing  that  could  drag  it  indinntlv  into 
war.  Thus,  further,  half  sovereign  and  part  hovereijjn 
States  may  not  U>  able  to  acquire  and  to  grant  certain 
^tixte  servitudes  on  account  of  their  (lej)endence  ufMjn 
their  8U|K»rior  State.  Hut  aj)art  from  t<uch  exceptional 
ciises,  even  not-full  wA'ereign  States  can  acquire  and 
grant  State  servit  udejij,  provided  they  have  some  inter- 
national status. 

§  20').  The  object  of  State  ser\'itude.s  is  alwavs  the  ot)«^t  of 
whole  or  a  part  of  the  territory  of  the  State  the  terri-  [',Y,*''  '^^ 
torial  supremacy  of  which  is  restricted  by  any  such 
ser\'itude.  Since  the  territory  of  a  State  includes  not 
only  the  land,  but  also  the  rivers  which  water  the  land, 
the  maritime  belt,  the  territorial  subsoil,  and  the  terri- 
torial atmosphere,  all  these,  as  well  as  the  service  of  the 
land  itself,  can  be  an  object  of  State  servitudes.  Thus 
a  Stat€  may  have  a  perpetual  right  of  admittance  for  it« 
subjects  to  the  fishery  in  the  maritime  belt  of  another 
State,  or  a  right  to  lay  telegraph  cables  through  a 
foreign  maritime  belt,  or  a  right  to  make  and  use  a 
tumiel  through  a  boundary  mountain,  and  the  like.  Or 
again,  a  State  servitude  might  be  created  through  a 
State  acquiring  a  perpetual  right  to  send  mUitarv  air- 
craft through  the  territorial  atmosphere  of  a  neighbour- 
ing State.  It  must,  however,  be  emphasised  that  the 
open  sea  can  never  Ix*  the  object  of  a  State  ser\itude, 
since  it  is  no  State's  territory. 

Since  the  object  of  State  ser\'itudes  is  the  territory 
of  a  State,  all  such  restrict ioiLs  upon  the  territorial 
supremacy  of  a  State  as  do  not  make  a  part  or  the  whole 
of  its  territory  itself  serve  a  purpose  or  an  interest  of 
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another  State  are  not  State  servitudes.  The  territory 
as  the  object  is  the  mark  of  distinction  between  State 
servitudes  and  other  restrictions  oh  the  territorial 
supremacy.  Thus  the  perpetual  restriction  imposed 
upon  a  State  by  a  treaty  not  to  keep  mihtary,  naval,  or 
air  forces,  or  not  to  keep  an  army,  navy,  or  air  force  ^ 
beyond  a  certain  size,  is  certainly  a  restriction  on  terri- 
torial supremacy,  but  is  not,  as  some  writers  ^  maintain, 
a  State  servitude,  because  it  does  not  make  the  territory 
of  one  State  serve  an  interest  of  another.  On  the  other 
hand,  when  a  State  submits  to  a  perpetual  right  enjoyed 
by  another  State  of  passage  of  troops,  or  to  the  duty 
not  to  fortify  a  certain  town,  region,  place,  or  island,^  or 
to  the  claim  of  another  State  for  its  subjects  to  be 
allowed  the  fishery  within  the  former's  territorial  belt,* — 


^  See,  for  example,  Part  V.  of  the 
Treaties  of  Peace  with  Germany  and 
Austria. 

^  See,  for  instance,  Bluntschli, 
§  356. 

^  As  to  the  Aland  Islands  in  the 
Baltic,  see  Article  32  of  the  Peace 
Treaty  of  Paris,  1856,  and  the 
annexed  Convention  of  March  30, 
1856  {Martens,  N.R.O.,  xv.  pp.  780 
and  788).  See  also  below,  §  522; 
Waultrin  in  R.G.,  xiv.  pp.  517-533  ; 
and.4.J.,ii.  (1908),p.  397.  As  to  the 
coastal  zone  in  Morocco,  see  Treaty 
between  France  and  Spain  of 
November  27,  1912,  Article  6 
(Martens,  N.R.G.,  3rd  Ser.  vii.  p. 
323).  As  to  the  banks  of  the  Rhine, 
see  Treaty  of  Peace  with  Germany, 
Articles  42-44  and  180.  As  to 
Heligoland,  see  ibid.,  Article  115. 
As  to  the  coastal  zone  commanding 
the  passage  into  the  Baltic,  see  ibid. , 
Article  195,  and  below,  §568e.  As 
to  Czecho-Slovak  territory  on  the 
right  bank  of  the  Danube  to  the 
south  of  Bratislava,  see  Treaty  of 
Peace  with  Austria,  Article  56. 

*  Examples  of  such  fishery  servi- 
tudes are  : — 

(a)  The  former  French  fishery 
rights  in  Newfoundland,  which  were 
based  on  Article  13  of  the  Treaty  of 
Utrecht,  1713,  and  on  the  Treaty  of 


Versailles,  1783.  See  the  details 
regarding  the  Newfoundland  Fishery 
Dispute,  in  Phillimore,  i.  §  195 ; 
Clauss,  op.  cit.,  pp.  17-31;  Geffcken 
in  R.I.,  xxii.  p.  217  ;  Brodhurst  in 
the  Law  Magazine  and  Review,  xxiv. 
p.  67.  The  French  literature  on  the 
question  is  quoted  in  Bonfils,  No.  342, 
n.  1.  The  dispute  was  settled  by 
France's  renunciation  of  the  privi- 
leges due  to  her  according  to  Article 
13  of  the  Treaty  of  Utrecht,  which 
took  place  by  Article  1  of  the 
Anglo-French  Convention  signed  in 
London  on  April  8,  1904  (see 
Martens,  N.R.G.,  2nd  Ser.  xxxii. 
p.  29).  But  France  retains,  accord- 
ing to  Article  2  of  the  latter  con- 
vention, the  right  of  fishing  for  her 
subjects  in  certain  parts  of  the  terri- 
torial waters  of  Newfoundland. 

(b)  The  fishery  rights  granted  by 
Great  Britain  to  the  United  States 
of  America  in  certain  parts  of  the 
British  North  Atlantic  Coast  by 
Article  1  of  the  Treaty  of  1818,  which 
gave  rise  to  disputes  extending  over 
a  long  period.  The  dispute  was 
settled  bj'^  an  award  of  the  Hague 
Permanent  Court  of  Arbitration 
given  in  September  1910,  in  which 
(see  above,  §  203)  the  Court  refused 
to  recognise  the  conception  of  State 
servitudes. 
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in  all  these  and  the  like  *  cases  the  territorial  supremacy 
of  a  State  is  in  such  a  way  restricted  that  a  part  or  the 
whole  of  its  territory  is  made  to  serve  the  interest  of 
another  State,  and  such  restrictions  are  therefore  State 
servitudes.- 

§  206.  According  to  ditferent  qualities  different  kinds  Different 
of  State  servitudes  must  be  distinguished.  sute'tir- 

(1)  Affirmative,  active,  or  positive,  are  those  servi-  ^>*^"<^««- 
tudes  which  give  the  right  to  a  State  to  perform  certain 

acts  on  the  territory  of  another  State,  such  as  to  build 
and  work  a  railway,  to  estabhsh  a  custom-house,  to 
let  an  armed  force  pass  through  a  certain  territory 
(droit  d'e'tape),  or  to  keep  troops  in  a  certain  fortress, 
to  use  a  port  or  an  island  as  a  coaling  station,  and  the 
like.  Also  affirmative  are  those  servitudes  which  give 
the  right  to  a  State  to  demand  that  its  subjects  shall  be 
allowed  to  perform  certain  acts  on  the  territory  of 
another  State,  such  as  to  fish  within  certain  territorial 
waters,  etc.^ 

(2)  Negative,  are  such  servitudes  as  give  a  right  to 
a  State  to  demand  of  another  State  that  the  latter  shall 
abstain  from  exercising  its  territorial  supremacy  in 
certain  ways.     Thus  a  State  can  have  a  right  to  demand 

*  Phillimore  (i.  §  283)  quotes  two  case  a  State  servitude  is  indeed 
interesting   State    servitudes    which        created. 

belong  to  the  past.      According  to  '  The  contention    of    the   United 

Articles  4  and   10  of  the  Treaty  of  States,  adopted  by  the  Hague  Arbi- 

Utrecht,   1713,  France  was,   in  the  tration    Tribunal    in    1910    in    the 

interest   of    Great   Britain,    not    to  Xorth  Atlantic  Coa*t  Fisheries   case 

allow  the  Stuart  Pretender  to  reside  (see  above,  i;  203),  that  a  State  scrvi- 

on     French    territory,     and    Great  tude  must  confer  a  sovereign  right 

Britain  was,  in  the  interest  of  Spain,  upon  the  State  in  favour  of  which  it 

not  to   allow  Moors   and    Jews    to  is  established,    is    untenable.      The 

reside  in  Gibraltar.  sovereignty  of  the  State  which  grants 

*  The  controverted  question  a  servitude  to  another  State  is 
whether  neutralisation  of  a  State  indeed  thereby  somewhat  restricted, 
creates  a  State  servitude  is  answered  but  no  sovereign  right  accrues 
by  Clauss,  op.  cit.  (p.  167),  in  the  in  consequence  to  tlie  grantee.  For 
affirmative,  but  by  UUmann  (§  99),  this  reason,  in  the  case  of  a  fishery 
correctly,  I  think,  in  the  negative  servitude,  the  grantee  is  not  entitled 
But  a  distinction  must  be  drawn  to  demand  that  its  consent  should 
between  neutralisation  of  a  whole  lie  asked  for  general  regulations  for 
State  and  neutralisation  of  certain  the  preservation  of  the  fisheries,  or 
parts   of    a    State.       In    the    latter  for  customs  purposes  and  the  like, 
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that  a  neighbouring  State  shall  not  fortify  certain  towns 
near  the  frontier,  or  that  another  State  shall  not  allow 
foreign  men-of-war  in  a  certain  harbour.^ 

(3)  Military,  are  those  State  servitudes  which  are 
acquired  for  military  purposes,  such  as  the  right  to  keep 
troops  in  a  foreign  fortress,  or  to  let  an  armed  force  pass 
through  foreign  territory,  or  to  demand  that  a  town  on 
foreign  territory  shall  not  be  fortified,  and  the  like. 

(4)  Economic,  are  those  servitudes  which  are  ac- 
quired for  the  purpose  of  commercial  interests,  traffic, 
and  intercourse  in  general,  such  as  the  right  of  fisheries 
in  foreign  territorial  waters,  to  build  a  railway  on  or 
lay  a  telegraph  cable  through  foreign  territory,  and  the 
Hke. 

Validity  §  207.  Siuce  State  servitudes,  in  contradistinction  to 
Servi-  personal  rights  (rights  in  personam),  are  rights  inherent 
tudes.  ^Q  ^i^g  object  with  which  they  are  connected  (rights  in 
rem),  they  remain  valid  and  may  be  exercised  however 
the  ownership  of  the  territory  to  which  they  apply 
may  change.  Therefore,  if,  after  the  creation  of  a  State 
servitude,  the  part  of  the  territory  aiiected  comes  by 
subjugation  or  cession  under  the  territorial  supremacy 
of  another  State,  such  servitude  remains  in  force.  Thus, 
when  the  Alsatian  town  of  Hiiningen  became  German  in 
1871,  and  again,  when  it  became  French  in  1918,  the 
State  servitude  created  by  the  Peace  Treaty  of  Paris, 
1815,  that  Hiiningen  should,  in  the  interest  of  the  Swiss 
canton  of  Basle,  never  be  fortified,  was  not  extinguished.^ 
Thus,  further,  when  in  1860  the  former  Sardinian  pro- 
vinces of  Chablais  and  Faucigny,  and  the  whole  of  the 
territory  of  Savoy  to  the  north  of  Ugine,  became  French, 
the  State  servitude  created  by  Article  92  of  the  Act  of  the 
Vienna  Congress,  1815,  that  Switzerland  should  have 

*  Affirmative  State  servitudes  con-  nequit  has  been  adopted  by  the  Law 

sist  in  patiendo,  negative  servitudes  of  Nations. 

innonfaciendo.     The  rule  of  Roman  -  Details  in   Clauss,   op.   cit.,   pp. 

Law  servitus    in  faciendo  consistere  15-17. 
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t«>in|>orHnly  diiriii^  uur  tlio  '  '  '  I  . n,  fr....j,s  in 
tboM*  pruvinco,  utuf  not  cxtin^ i.' 

It  in  a  moot  {Hiiiit  whether  mihtaiy  State  Kcrvituilw 
nn  be  exercised  in  time  uf  war  by  a  belligerent  if  the 
State  with  whom*  territory  they  are  ronnectei!  i 
neutral.     Must  su»Ij  State,  for  the  j)ur|K)»e  of  i 
ing  it«  neutnihty,  prevent  the  beUigerent  from  ex-  ^ 

the  retipective  m?rvitude— for  instance,  the  right  of 
passage  of  trooj>8  ?  *  There  ought  to  be  no  doubt  that 
the  answer  must  be  in  the  aflirraative. 

§  208.  State  servitudet^   are  extinguished  by  agree-  iutia»- 
nieiit  between  the  States  concernetl,  or  by  express  or  Jj[J^ 
tacit '  renunciation  on  the  part  of  the  State  in  whose  ^^•• 
interest  they  were  createti.     They  are  not,  according  to 
the  correct  opinion,  extinguished  by  reason  of  the  terri- 
tory involve<.l  coming  under  the  territ<jrial  supremacy 
of  another  State.     But  it  is  difficult  to  underetand  why, 
although    State   servitudes   are   called   into    existence 
through  treaties,  it  is  sometimes  maintained  that  the 
clause  rt^jits  sic  statUibus  *  cannot   be  applied   in  case 
a  vital   change   of  circumstances   makes  the  exercise 
of  a  State  servitude  unbearable.      It  is  a  matter  of 
course  that    in   such    case  the  restricted    State    must 
previously  try  to  come  to  terms  with  the  State  which 
is  the  subject  of  the  servitude.     But  if  an  aerrccment 

'  IVt»il»  in  CUuM,  op.  nr ,  pp  H  I  .*> 

8e«  •!»<>  Trt-attl,   >»h<',  in  I.' Antt'utt'H    '    ;  .  .. 

'■b*t  tiirou^ih  xhv  •nnrvaUaooC  til— ■- 
;r'•Mf.■^■^   )\    Vi  »!.  r.    '.j.rir    nputfA 


>t  aod  t<M  tswiM  OorTn— nt  for  *  tM«  baiuw,  f 
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cannot  be  arrived  at  on  account  of  the  unreasonableness 
of  the  other  party,  the  clause  rebus  sic  stantibus  may 
well  be  resorted  to.^ 
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Vattel,  i.  §§  203-207— Hall,  §  31— Westlake,  i.  pp.  86-118— La\vrence,  §§  74- 
78— Phillimore,  i.  §§  222-225— Twiss,  i.  §§  113-139— Halleck,  i.  p.  154— 
Taylor,  §§  217-227— Wheaton,  §§  161-163— Bluntschli,  §§  278-295— 
Hartmann,  §  61 — Heffter,  §  69 — Holtzendorff  in  Holtzendorff,  ii.  pp. 
252-255— Gareis,  §  70— Liszt,  §  10— Ullmann,  §  92— Bonfils,  No.  532— 
Despagnet,  No.  378— Pradier-Fod6r6,  ii.  Nos.  781-783— M^rignhac,  ii. 
pp.  410-413— Rivier,  i.  §  12— Nys,  ii.  pp.  1-4— Calvo,  i.  §  263— Fiore, 
ii.  Nos.  838-840  —  Martens,  i.  §  90  —  Heimburger,  Der  Erwerh  der 
Gebietshoheit  (1888)  —  Jerusalem,  Ueber  volkerrechtliche  Erwerhsgriinde 
(1911). 

Who  can  §  209.  Since  States  only  and  exclusively  ^  are  sub- 
stat"^  jects  of  the  Law  of  Nations,  it  is  obvious  that,  as  far  as 
Territory?  ^j^g  j^^^  ^f  Natious  is  conccmed,  States  ^  solely  can 
acquire  State  territory.  But  the  acquisition  of  terri- 
tory by  an  existing  State  and  member  of  the  Family  of 
Nations  must  not  be  confounded,  first,  with  the  founda- 
tion of  a  new  State,  and,  secondly,  with  the  acquisition 
by  private  individuals  or  corporations  of  territory  and 
of  sovereignty  over  territory  which  lies  outside  the 
dominion  of  the  Law  of  Nations. 

(1)  Whenever  a  multitude  of  individuals,  living  on, 
or  entering  into,  a  part  of  the  surface  of  the  globe  which 
does  not  belong  to  the  territory  of  any  member  of  the 
Family  of  Nations,  constitute  themselves  as  a  State 

^  See     Bluntschli,     §     359d     and  acquiring     more    territory    than    it 

Pradier-Fod6r6,  ii.  No.  845.     Clauss,  alreadj^   owns,    unless    some    treaty 

op.   cit.   (p.   222),  and  others  oppose  arrangement    prechuies    it    from   so 

this  sound  statement  likewise.  doing.       As    regards    the    question 

'^  Apart  from  the  League  of  Nations.  whether  a  neutralised  State  is,   by 

^  There  is  no  doubt  that  no  full  its    neutralisation,    prevented    from 

sovereign   State   is,  as  a  rule,  pre-  acquiring  territory,  see  above,  §  96, 

vented  by  the  Law  of  Nations  from  and  below,  §  215. 
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and  nation  on  that  part  of  the  globe,  a  new  State  comes 
into  existence.  This  State  is  not,  by  reason  of  its  birth, 
a  member  of  the  Family  of  Nations.  The  formation  of 
a  new  State  is,  as  will  be  remembered  from  former 
statements,^  a  matter  of  fact,  and  not  of  law.  It  is 
through  recognition,  which  is  a  matter  of  law,  that  such 
new  State  becomes  a  member  of  the  Family  of  Nations 
and  a  subject  of  International  Law.  As  soon  as  recog- 
nition is  given,  the  new  State's  territory  is  recognised 
as  the  territory  of  a  subject  of  International  Law,  and 
it  matters  not  how  this  territory  was  acquired  before 
the  recognition. 

(2)  Not  essentially  dili'erent  is  the  case  in  which  a 
private  individual  or  a  corporation  acquires  land  (to- 
gether with  sovereignty  over  it)  in  countries  which  are 
not  under  the  territorial  supremacy  of  a  member  of  the 
Family  of  Nations.  In  all  such  cases  acquisition  is  in 
practice  made  either  by  occupation  of  hitherto  unin- 
habited land,  for  instance  an  island,  or  by  cession  from 
a  native  tribe  living  on  the  land.  Acquisition  of  terri- 
tory and  sovereignty  thereon  in  such  cases  takes  place 
outside  the  dominion  of  the  Law  of  Nations,  and  the 
rules  of  this  law,  therefore,  camiot  be  applied.  If  the 
individual  or  corporation  which  has  made  the  acquisi- 
tion requires  protection  by  the  Law  of  Nations,  he  or  it 
must  either  declare  a  new  State  to  be  in  existence  and 
ask  for  its  recognition  by  the  Powers,  as  in  the  case  of 
the  former  Congo  Free  State,'-  or  must  ask  a  member 
of  the  Family  of  Nations  to  acknowledge  the  acquisition 
as  having  been  made  on  its  behalf.^ 

'  See  above,  §  71.  James  Brooke  is  still  reoogniaed  m 

•  See  above,  §  101.     The  case  of  sovereign. 
Sir    James    Brooke,    who    acquired  '  The  matter  is  treated  with  great 

in  1841  Sjirawak,  in  North  Borneo,  lucidity  by  Heimburger,  op.  cit.,  pp. 

and     established     an      independent  44-77,  who  defends  the  opinion  repre- 

State  there,    of    which    he   became  sented    in    the    text    against   Twisa 

the   sovereign,    may  also    be  cited.  (i.  Preface,  p.   x.  ;  also  in  A'./.,  xv. 

Sarawak    is    under    British    protec-  p.  547,  and  xvi.   p.   237)  and  other 

torate,    but    the    successor    of     Sir  writers.     See  also  UUmaun,  §  93. 
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Former  §  210.  No  Unanimity  exists  among  writers  on  the 
?ontem^  Law  of  Nations  with  regard  to  the  modes  of  acquiring 
ingAcqui-  territory  on  the  part  of  the  members  of  the  Family  of 

sition  of  ''  ■'■   .  .  -11 

Territory.  Natious.  The  topic  owes  its  coutroversial  character  to 
the  fact  that  the  conception  of  State  territory  has  under- 
gone a  great  change  since  the  appearance  of  the  science 
of  the  Law  of  Nations.  AVhen  Grotius  created  that 
science,  State  territory  used  to  be  still,  as  in  the  Middle 
Ages,  more  or  less  identified  with  the  private  property 
of  the  monarch  of  the  State.  Grotius  and  his  followers 
apphed,  therefore,  the  rules  of  Roman  Law  concerning 
the  acquisition  of  private  property  to  the  acquisition  of 
territory  by  States.^  As  nowadays,  as  far  as  Inter- 
national Law  is  concerned,  every  analogy  to  private 
property  has  disappeared  from  the  conception  of  State 
territory,  the  acquisition  of  territory  by  a  State  can 
mean  nothing  else  than  the  acquisition  of  sovereignty 
over  such  territory.  It  is  obvious  that  under  these 
circumstances  the  rules  of  Roman  Law  concerning  the 
acquisition  of  private  property  can  no  longer  be  appHed. 
Yet  the  fact  that  they  have  been  apphed  in  the  past 
has  left  traces  which  can  hardly  be  obliterated ;  and 
they  need  not  be  obUterated,  since  they  contain  a  good 
deal  of  truth  in  agreement  with  the  actual  facts.  But 
the  different  modes  of  acquiring  territory  must  be  taken 
from  the  real  practice  of  the  States,  and  not  from  Roman 
Law,  although  the  latter 's  terminology  and  common- 
sense  basis  may  be  made  use  of. 
What  §  211.  States  as  living  organisms  grow  and  decrease 

Acqu^3i°    ^^  territory.     If  the  historical  facts  are  taken  into  con- 
tionof      sideration,  different  reasons  may  be  found  to  account 

lerntory  .  ,  .  -^ 

there  are.  for  the  exercise  ot  sovereignty  by  a  State  over  the 

^  See    above,    §    168.       The    clis-  §  4,    mentions    it,    but    the    conse- 

tinction     between     impermm     and  quences  thereof  were  nevertheless  not 

dominium  in  ^enec?^ s  dictum :  omnia  deduced.      (See   Westlake,    Papers, 

rex  imperio  posddet,  ainguli  dominio  pp.    129-133,   and  Westlake,  i.    pp. 

was  well  known,  and  Grotius,  ii.  c.  3,  86-90. ) 
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different  sectioiiB  of  its  territory.  One  (*e<.tion  niay 
liave  been  ceded  by  another  State,  another  nection  niay 
have  come  into  the  poHseasion  of  the  owner  in  coniie- 
qiience  of  accretion,  a  third  through  subjugation,  a 
fourth  through  occupation  of  no  State's  hind.  An 
regards  a  fifth  section,  a  State  inay  say  that  it  ha«  exer- 
cised it*  sovereignty  over  the  same  for  so  long  a  period 
that  the  fact  of  having  liad  it  in  undisturbed  i>os.se8sion  is 
a  sullicieiit  title  of  uwiiership.  Accordingly,  five  modes 
of  acquiring  territory  may  be  distinguished,  namely  : 
cession,  occupation,  accretion,  subjugation,  and  prescrip- 
tion. Most  writers  recognise  these  five  modes.  Some, 
however,  do  not  recognise  prescription  ;  some  assert  that 
accretion  creates  nothing  else  than  a  modification  of  the 
territory  of  a  State  ;  and  some  do  not  recognise  subjuga- 
tion at  all,  or  declare  it  to  be  only  a  special  case  of  occupa- 
tion. It  is  for  these  reasons  that  some  writers  recogni.se 
onlv  two  or  three  ^  modes  of  acquiring  territory.  Be 
that  as  it  may,  all  modes,  besides  the  five  mentioned, 
eimmerated  by  some  writers,  are  in  fact  not  special 
modes,  but  only  special  ca-ses  of  cession.^  And  what- 
ever may  be  the  value  of  the  opinions  of  pubUcists, 
so  much  is  certain  that  the  practice  of  the  States 
recognises  cession,  occupation,  accretion,  subjugation, 
and  prescription  as  distinct  modes  of  acquiring  territory. 

§  212.  The  modes  of  acquiring  territory  are  correctly  Onr-  - 
di\ided  according  as  the  title  they  give  is  derived  from  the  time 
title  of  a  prior  owner  State,  or  not.    Cession  is  therefore  a  ^' 
derivative  mode  of  acquisition,  whereas  occupation,  ac-  uou. 
cretion, subjugation,  and  prescription  are  original  modes.' 

'  Thu*    (iartria    (j    TOi    irc(i^;iiis<  <  '.Aiuc-ntAr>' 

oesBioii  aitd  occupatiuii  only,  >*  lirrr-  . 

V-     1K.!;.I     i^rr    (pp.     106  110 1    aii.l             'Lavir.  -rate* 

H    I'/'iii   r;!      11.    p.    '254\    n^co^ni-**?  conquMt  J'f^- 

.1-  .  ,ii.      «•  upation,    itiui    xi^-cteiiKO  •cription  U   .    >      .  <• 

u:.'.\  mode*.     TI-- 

eon»t>.  " 

•  S<r  u  !   «,  I  21«.     Such  iillr^t>.l  of  >»i  i*- 

•pacial    modes   are  mIs,   •xebangv,  of  mxjuim.i>>>i. 
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.H)Ultl- 


376  STATE  TERRITORY 

XIII 

CESSION 

Grotius,  ii.  c.  6— Hall,  §  35— Lawrence,  §  76— Phillimore,  i.  §§  262-276— 
Twiss,  i.  §  138— Walker,  §  10— Halleek,  i.  pp.  164-167— Taylor,  §  227 
—Moore,  i.  §§  83-86— Hershey,  Nos.  174-178— Bluntschli,  §§  285-287— 
Hartraann,  §  61— HefFter,  §§  69  and  182— Holtzendorff  in  Holtzendorff, 
ii.  pp.  269-274— Gareis,  §  70— Liszt,  §  10— UUmann,  §§  97-98— Bonfils, 
Nos.  564-571— M6rignhac,  ii.  pp.  487-498— Despagnet,  Nos.  381-391— 
Pradier-rod6r6,  ii.  Nos.  817-819— Rivier,  i.  pp.  197-217— Nys,  ii.  pp. 
10-37— Calvo,  i.  §  266— Fiore,  ii.  §§  860-862,  and  Code,  Nos.  147-164 
and  1058 — Martens,  i.  §  91 — Heimburger,  Der  Erwerh  der  Oebietshoheit 
(1888),  pp.  110-120 — Phillipson,  Termination  of  War  and  Treaties  of 
Peace  (1916),  pp.  277-334. 

Concep-        §  213.  Cession  of  State  territory  is  the  transfer  of 
Cession  of  Sovereignty  over  State  territory  by  the  owner-State  to 
Territory  ^iio^her  State.    There  is  no  doubt  whatever  that  such 
cession  is  possible  according  to  the  Law  of  Nations,  and 
history  presents  innumerable  examples  of  such  transfer 
of  sovereignty.     The  Constitutional  Law  of  the  different 
States  may  or  may  not  lay  down  special  rules  ^  for  the 
transfer  or  acquisition  of  territory.    Such  rules  can 
have  no  direct  influence  upon  the  rules  of  the  Law  of 
Nations  concerning  cession,  since  Municipal  Law  can 
neither  abolish  existing  nor  create  new  rules  of  Inter- 
national Law.^    But  if  such  municipal  rules  contain 
constitutional   restrictions   on   the    Government   with 
regard  to  cession  of  territory,  these  restrictions  are  so  far 
important  that  such  treaties  of  cession  concluded  by 
heads  of  States  or  Governments  as  violate  these  restric- 
tions are  not  binding.^ 
Subjects       §  214.  Since  cession  is  a  bilateral  transaction,  it  has 
Cession,    two  subjccts — namely,  the  ceding  and  the  acquiring 
State.     Both  subjects  must  be  States,  and  only  those 

^  See  above,  §  168.         .    ^  See  above,  §  21. 
»  See  below,  §  497. 
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oessions  in  which  both  subjoctfl  are  States  oonoem  the 
I>;iw  of  Nations.  Cessioiia  of  territor}'  made  to  private 
persons  and  to  CA)r[)o rations  *  by  native  tribes  or  by 
Shitt'.s  outside  the  dominion  of  the  Law  of  Nations 
do  not  fall  within  the  sphere  of  International  Law, 
neither  do  cessions  of  territory  by  native  tribe,s  made 
to  States  -  which  are  members  of  the  Family  of 
Nations.  On  the  other  hand,  cession  of  territory 
made  to  a  member  of  the  Family  of  Nations  by  a 
State  as  yet  outside  that  family  is  real  ces.sion  and 
a  concern  of  the  Law  of  Nations,  since  such  State 
becomes  through  the  treaty  of  cession  in  some  respects 
a  member  of  that  family.^ 

§  215.  The  object  of  cession  is  sovereignty  over  such  (>»^j«*t  of 
territory  as  has  hitherto  already  belonged  to  another  '^"•"'"' 
State.  As  far  as  the  I^aw  of  Nations  is  concerned,  every 
State  as  a  rule  can  cede  a  part  of  its  territory  to  another 
State,  or  by  ceding  the  whole  of  its  territory  can  even 
totally  merge  in  another  State.  However,  since  certain 
parts  of  State  territory,  as  for  instance  rivers  and  the 
maritime  belt,  are  imihenable  appurtenances  of  the  land, 
they  cannot  be  ceded  without  a  piece  of  land.* 

The  controverted  question  whether  permanently 
neutraUsed  parts  of  a  not  permanently  neutralised 
State  can  be  ceded  to  another  State  must  be  answered 
in  the  affirmative,^  although  the  Powers  certainly  can 
exercise  an  intervention  by  right.  On  the  other  hand, 
a  permanently  neutralised  State  could  not,  except  in 
the  case  of  mere  frontier  regulation,  cede  a  part  of  its 
neutralised  territory  to  another  State  without  the  con- 
sent of  the  Powers.'  Nor  could  a  State  under  suzer- 
ainty or  protectorate  cede  a  part  or  the  whole  of  its 

'  See  above,  5  209  (2).  i  '       !    provinoea    of    Ch»bUi« 

»  8«e  below,  B  221  and  222.  '  .  .y  to  Franoe.     S«-e  abore, 

»  Sm  abore.  §  103.  ^  ' '"  P"^'''  P^r''^"  °^ 

•  SeeaboTe,  §§  175  and  185.  .,  yg    ^„a  ti.e  Uura- 

*  ThuB  in  1860  Sardinia  ceded  her  tore  there  quuiod. 
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territory  to  a  third  State  without  the  consent  of  the 
superior  State.  Thus,  the  Ionian  Islands  could  not  in 
1863  have  merged  in  Greece  without  the  consent  of 
Great  Britain,  which  exercised  a  protectorate  over  these 
islands. 
Form  of  §  216.  The  only  form  in  which  a  cession  can  be  effected 
is  an  agreement  embodied  in  a  treaty  between  the  ceding 
and  the  acquiring  State.  Such  treaty  may  be  the  out- 
come of  peaceable  negotiations  or  of  war,  and  the  cession 
may  be  one  with  or  without  compensation. 

If  a  cession  of  territory  is  the  outcome  of  war,  it  is 
the  treaty  of  peace  which  stipulates  the  cession  among 
its  other  provisions.  Such  cession  is  regularly  one 
without  compensation,  although  certain  duties  may 
be  imposed  upon  the  acquiring  State,  as,  for  instance, 
of  taking  over  a  part  of  the  debts  of  the  ceding  State 
corresponding  to  the  extent  and  importance  of  the 
ceded  territory,  or  that  of  giving  the  individuals  domi- 
ciled on  the  ceded  territory  the  option  to  retain  their 
old  citizenship  or,  at  least,  to  emigrate. 

Cessions  which  are  the  outcome  of  peaceable  negotia- 
tions may  be  agreed  upon  by  the  interested  States  from 
different  motives  and  for  different  purposes.  Thus 
Austria,  during  war  with  Prussia  and  Italy  in  1866, 
ceded  Venice  to  France  as  a  gift,  and  some  weeks  after- 
wards France  on  her  part  ceded  Venice  to  Italy.  The 
Duchy  of  Courland  ceded  in  1795  its  whole  territory  to, 
and  voluntarily  merged  thereby,  in  Russia ;  in  the  same 
way  the  then  Free  Town  of  Mulhouse  merged  in  France 
in  1798,  the  Congo  Free  State  in  Belgium  in  1908,  and 
the  Empire  of  Korea  in  Japan  in  1910. 

Cessions  have  in  the  past  often  been  effected  by 
transactions  which  are  analogous  to  transactions  in 
private  business  life.  As  long  as  absolutism  was  reigning 
over  Europe,  it  was  not  at  all  rare  for  territory  to  be 
ceded  in  marriage  contracts  or  by  testamentary  disposi- 
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tions.^  In  the  interest  of  frontier  regulations,  but  also 
for  other  purposeis,  eoci-hamjes  of  territory  frequently 
take  place.  Sale  of  territory  is  (juite  usual  ;  as  late  as 
18C7  Kussia  sold  her  territory  in  America  to  the  United 
States  for  7,1*00,000  dollars";  in  1899  Spain  sold  the 
Caroline  Islands  to  Germany  for  25,000,000  pesetas ;  and 
in  1916  Denmark  sold  the  islands  of  St.  Thomas,  St.  John 
and  St.  Croix  in  the  West  Indies  to  the  United  States  for 
-5,000,000  dollars.  Pledge  and  lease  are  also  made  use 
of.  Thus,  the  then  Republic  of  Genoa  pledged  Corsica  to 
France  in  1768,  Sweden  pledged  Wismar  to  Mecklenburg 
in  1803 ;  China  ^  leased  in  1898  Kiaochau  to  Germany,^ 
Wei-Hai-Wei  and  the  land  opposite  the  island  of  Hong- 
Kong  to  Great  Britain,  and  Port  Arthur  to  Russia.** 

Whatever  may  be  the  motive  and  the  purpose  of 
the  transaction,  and  whatever  may  be  the  compensa- 
tion, if  any,  for  the  cession,  the  ceded  territory  is  trans- 
ferred to  the  new  sovereign  with  all  the  international 
obhgations  ^  locally  connected  with  the  territory  {Res 
transit  cum  suo  onere,  and  Ne)no  plus  juris  transferre 
potest,  quam  ipse  habet). 

§  217.  The   treaty  of  cession  must  be  followed   by  Tradition 
actual  tradition  ^  of  the  territory  to  the  new  owner-State,  ^U^ 
unless  such  territory  is  already  occupied  by  the  new  Territory, 
owner,  as  in  the  case  where  the  cession  is  the  outcome 
of  war  and  the  ceded  territory  has  been  during  such 

^  Phillimore,    i.    §§   274-270,  enu-  U^rritory  comes   under  the   'admin- 

nierates    many    examples     of     such  istration '  or  untler  the  '  use,  occupa- 

cession.     The  question  whether  the  tion,  and  control '  of  a  foi-eign  State, 

monarch  of  a  State  under   absolute  See  above,  §  171  (2)  and  (4). 

government    could    nowadays   by   a  .  g^^  Martens.  X.R.O.,  2nd  Ser. 

testamentary  disposition  cede  tern-  j^^^   p   325 

tory  to  another  State  must,  I  believe,  ,  o       »r  \           \-r  a  ^      -»!..- 

be  answered  in  the  affirmative.  .S*^*^  ^Su    ^^'  c^i"    '      •   '"           ' 

«  See  above,  §  171  (3).     The  leasee  ^""-  PP"  ^^  '^"^  ^• 

of  Kiaochau  and  Port  Arthur  have  '  How  far  a  succession  of  Stated 

been  transferred  to  Japan,  the  first  takes  place  in  the  case  of  cession  of 

as    a    result    of    the    World    War,  territory  ha«  been  di8Cusse«J  above, 

and  the  second  as  the  result  of  the  §  **"*• 

Russo-Japanese  War.     Cession  may  •  This   was    indirectly   reoogni»e*l 

also  uke  place  under  the  disguise  of  by  Sir  W.  Scott  in  Tfx  Famu.  (1804) 

an    agreement    according   to   which  5  C.  Rob.  106. 
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war  in  the  military  occupation  of  the  State  to  which 
it  is  now  ceded.  But  the  vahdity  of  the  cession  does 
not  depend  upon  tradition/  the  cession  being  completed 
by  ratification  of  the  treaty  of  cession,  and  the  capability 
of  the  new  owner  to  cede  the  acquired  territory  to  a 
third  State  at  once  without  taking  actual  possession  of 
it.^  But  of  course  the  new  owner-State  cannot  exercise 
its  territorial  supremacy  thereon  until  it  has  taken 
physical  possession  of  the  ceded  territory. 
Veto  of  8  218.  As  a  rule,  no  third  Power  has  the  right  of  veto 
Powers,  with  regard  to  a  cession  of  territory.  Exceptionally, 
however,  such  right  may  exist.  It  may  be  that  a  third 
Power  has  by  a  previous  treaty  acquired  a  right  of  pre- 
emption concerning  the  ceded  territory,  or  that  some 
early  treaty  has  created  another  obstacle  to  the  cession, 
as,  for  instance,  in  the  case  of  permanently  neutralised 
parts  of  a  not  permanently  neutralised  State.^  And 
the  Powers  have  certainly  the  right  of  veto  in  case  a 
permanently  neutralised  State  desires  to  increase  its 
territory  by  acquiring  land  through  cession  from  another 
State.*  But  even  where  no  right  of  veto  exists,  a  third 
Power  might  intervene  for  political  reasons.  For  there 
is  no  duty  on  the  part  of  third  States  to  acquiesce  in 
such  cessions  of  territory  as  endanger  the  balance  of 
power  or  are  otherwise  of  vital  importance.^  And  a 
strong  State  will  practically  alwa3^s  interfere  in  case 
a  cession  of  such  a  kind  as  menaces  its  vital  interests 
is  agreed  upon.  Thus,  when  in  1867  the  reigning  King 
of  Holland  proposed  to  sell  Luxemburg  to  France,  the 
North  German  Confederation  intervened,  and  the 
cession  was  not  effected,  but  Luxemburg  became  per- 
manently neutralised. 

*  This     is     controversial.      Many  territory   on   her    part   to   Sardinia 

writers — see,  for  instance,  Rivier,  i.  without  previously  having  actually 

p.  203 — oppose  the  opinion  presented  taken  possession  of  it. 
in  the  text.  ^  See  above,  §  215. 

2  Thus  France,  to  which  Austria  *  See  above,  §§  209  n.  3  and  215. 

ceded  in  1859  Lombardy,  cededl  this  °  See  above,  §  136. 


CR88ION  381 

§  219.  As  the  object  of  cession  is  sovereignty  over  n^Hiaciu 
the  cedcil  territory,  all  such  iiidividiialH  domiciled  opi,.,n 
thereon  lus  are  siihjecte  of  the  ceding  .State  become  ipso 
facto  by  the  cession  subjects*  of  the  a(C|uiring  State. 
The  hardship  involved  in  the  fact  that  in  all  c«uie«  of 
OCBsion  the  inhabita,nt*<  of  the  territory  who  remain 
lose  their  old  citizenship  and  are  hande<i  over  to  a  new 
Bovereign  whether  they  like  it  or  not,  has  created  a 
movement  in  favour  of  the  claim  that  no  cession  shall 
be  valid  until  the  inhabitants  have  by  a  plebiscite - 
given  their  consent  to  the  cession.  And  several  treaties  ^ 
of  cession  concluded  during  the  nineteenth  century  stipu- 
lated that  the  cession  should  only  be  valid  provided  the 
inhabitants  consented  to  it  through  a  plebiscite.  But 
it  is  doubtful  whether  the  Law  of  Nations  will  ever  make 
it  a  condition  of  every  cession  that  it  must  be  ratified  by 
a  plebiscite.^  The  necessities  of  international  policy 
may  now  and  then  allow  or  even  demand  such  a  plebis- 
cite, but  in  most  cases  they  will  not  allow  it.^ 

The  hardship  of  the  inhabitants  being  handed  over 
to  a  new  sovereign  against  their  will  can  be  lessened 
by  a  stipulation  in  the  treaty  of  cession  binding  the 
acquiring  State  to  give  the  inhabitants  of  the  ceded 
territory  the  option  of  retaining  their  old  citizenship 
on  making  an  express  declaration.  Many  treaties  of 
cession  concluded  during  the  second  half  of  the  nine- 
teenth century  contained  this  stipulation.  But  it  must 
be  emphasised  that,  failing  a  stipulation  expressly  for- 
bidding it,  the  acquiring  State  may  expel  those  in- 

*  See  Keith,  The  Theory  of  StaU  *  See  Riner,  i.  p.  210,  where  all 

8%tef«**\on.  etc.    <I907^    |>|>     4'i  4."i  ;        these  treatjejj  are  enumerate*!. 


.S79. 


*  Although  tJrotiuB  (ii.  c.  vi.  §  4) 


''  ii'ii  M         tAught  this  to  Iw  neoeiwary. 

eitt  (l«79)  :  RIn  *  Thus  in  tli,    1 

deriili  il.      /tie     I  \* hieh  the  mtIiU  i 

'.                    'umfrn   wvi   A'  War  is  being  ei 

(1-               !iril«,  No.  r>70;  1'  i                    are  made  to  dt| 

Nu.  3'rfl  ;   UUmann,  §  97.  plebisoite  and  others  arc  not. 
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habitants  who  have  made  use  of  the  option  and  retained 
their  old  citizenship,  since  otherwise  the  whole  popula- 
tion of  the  ceded  territory  might  actually  consist  of 
aliens  and  endanger  the  safety  of  the  acquiring  State. 

The  option  to  emigrate  within  a  certain  period,  which 
is  frequently  stipulated  in  favour  of  the  inhabitants  of 
ceded  territory,  is  another  means  of  averting  the  charge 
that  inhabitants  are  handed  over  to  a  new  sovereign 
against  their  will.  Thus  Article  2  of  the  Peace  Treaty 
of  Frankfort,  1871,  which  ended  the  Franco-Grerman 
War,  stipulated  that  the  French  inhabitants  of  the 
ceded  territory  of  Alsace  and  Lorraine  should  up  to 
October  1,  1872,  enjoy  the  privilege  of  transferring  their 
domicile  from  the  ceded  territory  to  French  soil.^ 

Similar  options  have  been  accorded  in  the  Treaties  of 
Peace  following  the  conclusion  of  the  World  War  to  the 
inhabitants  of  territories  ceded  under  them.  The  terms 
of  the  option  vary  in  each  particular  case ;  but  the 
general  principle  applied  has  been  that  persons  habitually 
resident  in  ceded  territory  acquire  i^pso  facto  the  nation- 
ality of  the  State  to  which  the  territory  has  been  trans- 
ferred, and  lose  the  nationahty  of  the  ceding  State. 
Nevertheless  such  persons,  if  over  eighteen  years  old, 
may  opt  for  their  old  nationality,  and  if  they  exercise 
this  option,  their  choice  covers  a  wife  and  any  children 
under  eighteen  years  of  age.  They  must,  however,  in 
that  case  remove  to  the  territory  of  their  old  State.  ^ 

^  The  important  question  whether  Germany  but  for  Article  1,  part  2,  of 

subjects  of  the  ceding  States  who  are  tlie   additional   treaty   of    Dec.    11, 

born  on  the  ceded  territory  but  have  1871,  to  the  Peace  Treaty  of  Frank - 

their  domicile   abroad   become   ipso  fort.     (Martens,  JV.i?.(j.,  xx.  p.  847. ) 

facto  by  the  cession  subjects  of  the  See  Bonfils,  No.  427,  and  Cogordan, 

acquiring   State,  must,  I   think,  be  La  Nationalite,  etc.  (1890),  p.  361. 

answered    in    the    negative,    unless  ^  See  for  example  Tieaty  of  Peace 

special  treaty  arrangements  stipulate  with  Germany,  Articles  36  and  37, 

the  contrary.    Therefore,  Frenchmen  with   regard    to    German    territory 

born  in  Alsace  but  domiciled  at  the  ceded    to    Belgium.       The    general 

time  of  the  cession  in  Great  Britain,  principle    is    there,    and   indeed   in 

would   not   have   lost   their  French  most   cases,    applied   subject   to   an 

citizenship   through   the   cession   to  exception. 
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XIV 

OCCUPATION 

H.ll.  M  «.J4-W««tUke.  i.  pp.  9mi3.  liM  IX-i  -Uwrwioe.  |  74-Philli 
muf,  1.  M  aaa  aaO -Twi*«.  i  e?  lls  l.il-HaralMy.  Not.  I7»  ir7- 
T.yior.  H  221  2M-W*lLor.  «   '  ,.  J.  f  2-lloarB.  i.  |f  §0-iI— 

Wboktun.  H  IdA  174  -HluiiiAohh.  -,  .,  -^3— H*rtin*nn.  161-  Hatfier, 
f  70  -HolUPixlcirff  in  HiJtzmdorf,  ij.  pp.  'iM'I/M-^j^rni*,  f  70  Umt, 
I  10-Ulln»*nn.  8  OatW— UonfiU.  N  "   v  MUBS 

—  MArignluKj.  ii.  pp.  419-487  — 1'  -Rivier. 

i.   pp.    188  197-Nyii.  ii.    pp.   .'.v  i/ 

NoiL.  841-849.  and  tW*.  No*.    1  Hn. 

TVtia^f  (i<   rOrr%/*a<»<w    (1873)-     \\.  ,,     pp.     i 

HcimhMT^r,  Ihr  Kr%etrt>drr  Gehvt»h<.  -—  103  15' 

L'Occupation  </<-«  TerrUoirt*  iim  MaUrr  (1«Mj«j— J*z«.,  /;»■  ,<  rt 

prtttique  ntr  COi-i^f^Uum.  etc.  (181W)— Miioiluucll  in  the  J^. /  ike 

Socieljf  qf  dmparxxtxv*  Lrffislation,  New  tScr.  i.  (1899),  pp.  27tJ  280— 
Waultrin  in  HAi.,  xv.  (1908),  pp.  78,  185,  401. 

§220.  Occupation  is  the  act  of  appropriation  by  a 

Stato  through  which  it  intentionally  acquires  sove-  ^^ 
reignty  over  such  territory  a.s  is  at  the  time  not  under  i*"^- 
the  sovereignty  of  another  8tat€.  Occupation  as  a  mode 
of  acquisition  differs  from  subjugation  ^  chiefly  in  that 
the  subjugated  territory  previously  belonged  to  another 
State.  Agam,  occupation  differs  from  cession  in  that, 
through  cession,  the  acquiring  State  receives  sovereignty 
over  the  territory  concerned  from  the  former  oNraer- 
State.  Cession,  therefore,  is  a  derivative  mode  of  acqui- 
sition, whereas  occupation  is  an  original  mode.  And  it 
must  be  emphasised  that  occupation  can  only  take 
place  by  and  for  a  State  ;  -  it  must  be  a  State  act,  that 
is,  it  must  be  performed  in  the  service  of  a  State,  or  it 
must  be  acknowledged  by  a  State  after  its  perfonnance. 

§  221.  Only  such  territory  can  be  the  object  of  occu-  ob)«rt«rf 
pation  as  is  no  State's  knd,  whether  entirely  uninhabited,  ^^' 
as  e.g.  an  island,  or  inhabited  by  natives  whose  com- 
mumty  is  not  to  be  considered  as  a  State.     Natives  may 
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live  on  a  territory  under  a  tribal  organisation  which 
need  not  be  regarded  as  a  State ;  and  even  civilised 
individuals  may  live  and  have  private  property  on  a 
territory  without  forming  themselves  into  a  State  proper 
which  exercises  sovereignty  over  such  territory.  But 
territory  of  any  State,  even  though  it  is  entirely  out- 
side the  Family  of  Nations,  is  not  a  possible  object  of 
occupation  ;  and  it  can  only  be  acquired  through  cession^ 
or  subjugation.  On  the  other  hand,  a  territory  which 
once  belonged  to  a  State,  but  has  been  afterwards 
abandoned,  is  a  possible  object  for  occupation  by  an- 
other State.  ^ 

Since  the  open  sea  is  free,  no  part  of  it  can  be  the 
object  of  occupation,  nor  can  rocks  or  banks  in  the 
open  sea,  although  Hghthouses  may  be  built  on  them.^ 
Likewise  the  bed  of  the  sea  cannot  be  an  object  of  occu- 
pation,^ but  the  subsoil  ^  of  the  bed  of  the  open  sea 
may  become  the  object  of  occupation  through  driving 
mines  and  piercing  tunnels  from  the  coast. ^ 
Occupa-  §  222.  Theory  and  practice  agree  nowadays  upon  the 
effected^  rulc  that  occupatiou  is  effected  through  taking  posses- 
sion of,  and  establishing  an  administration  over,  the 
territory  in  the  name  of,  and  for,  the  acquiring  State. 
Occupation  thus  effected  is  real  occupation,  and,  in 
contradistinction  to  fictitious  occupation,  is  named 
effective  occupation.  Possession  and  administration 
are  the  two  essential  facts  that  constitute  an  effective 
occupation. 

(1)  Possession. — The  territory  must  really  be  taken 

^  See  above,  §  214.  North  Pole  could  be  the  object  of 

2  See  below,  §§  228  and  247.  occiipation.     The   question   must,  I 

3  „  ,  ?  1  on  believe,  be  answered  in  the  negative 
bee  above,  b  iHua.  since  there  is  no  land  at  the  North 
See  below,  §  281  n.  Polg      g^g  g^Q^^.  ^^  A.J.,  iii.  (1909), 

5  See  below,  §§  287c  and  287d.  pp.  928-941,  and  Balch  in  A.J.,  iv. 

«  When,  in  1909,  Admiral  Peary  (1910),  pp.  265-275.     As  regards  the 

reached  the  North  Pole  and  hoisted  South  Pole,  see  the  Law  Magazine 

the  flag  of  the  United  States,  the  and  Review,  xxxvii.  (1912),  pp.  326- 

question  was  discussed  whether  the  328. 
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into  poiMMion  by  the  occupying  Htatc.  Fur  thin 
purpose  it  10  necdsmiry  thut  it  nhould  take  the  territory 
under  itn  sway  {carptis)  with  the  intention  of  acquiring 
soviTi'ignty  over  it  {anhtnis).  Thi«  can  only  Ijc  done 
by  a  settlement  on  the  territory  ucconipanied  by  8ome 
fornml  net  which  announces  lx)th  thut  the  territory  has 
l>een  t^iken  {x^ssession  of  and  that  the  possessor  intends 
to  keep  it  under  his  sovereignty.  It  usually  comiist^  either 
of  a  proclamation  or  of  the  hoisting  of  a  Hai?.  Hut  such 
formal  act  by  itself  constitutes  tictitious  occupation 
only,  unless  there  is  left  on  the  territory  a  settlement 
which  is  able  to  keep  up  the  authority  of  the  flag.  On 
the  other  hand,  it  is  immaterial  whether  or  not  some 
agreement  is  made  with  the  natives  by  which  they 
submit  themselves  to  the  sway  of  the  occupying  State. 
Any  such  agreement  is  usually  neither  understood  nor 
appreciated  by  them,  and  even  if  the  natives  really  do 
understand  its  meaning,  it  has  a  moral  value  only.^ 

(2)  Admin i^traUon. — After  having,  in  the  aforemen- 
tioned way,  taken  possession  of  a  territory,  the  possessor 
must  establish  some  kind  of  administration  thereon 
which  shows  that  the  territory  is  really  governed  by  the 
new  jx)ssessor.  If,  within  a  reasonable  time  after  the 
act  of  taking  possession,  the  possessor  does  not  establish 
some  responsible  authority  wliich  exercises  governing 
functions,  there  is  then  no  effective  occupation,  since 
in  fact  no  sovereignty  is  exercised  by  any  State  over 
the  territory. 

§  223.  In  former  times,  the  two  conditions  of  possession  itieh<»u 
and  administration,  which  now  make  the  occupation  eflfec-  i/,^* 
tive,  were  not  coiLsidere<]  neces.siiry  for  the  acij'  1  of  "^^""y 

territory  through  occupation.  Intheageof  thea . .  les, 

'  If    an    M^rxMriuriit    with    ruUvtM  tAlii  •   <<-(%m<>ii  ftoiu   •  oaUv*  ohiol, 

•  trr  lrjc«Uy  iiii|>  Jtiaiit,  lie  •rrrit«>ry  thi»    is,     iir\  cj  t  liclt-»t.,     uut    oaaaion 

would  br    tt<.x^uir«>i    ^  tiiil  lit  the  t<x  IhikaI   <<  :  -w  uf    \hm  term 

ntJt   by  «j(.-oup«ti<Jii.  >ugh  in    Intcrinti   i  il    i.>«t  ;    »•   ftbor*. 

It    u    nowatUya    quite     .-.^ai    \»   ob-  %  214. 

VOL.   1.  2b 
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States  maintained  that  the  fact  of  discovering  a  hitherto 
unknown  territory  was  equivalent  to  acquisition  through 
occupation  by  the  State  in  whose  service  the  discoverer 
made  his  explorations.    And  although  later  on  a  real 
taking  possession  was  considered  necessary,  it  was  not 
until  the  eighteenth  century  that  the  writers  on  the  Law 
of  Nations  postulated  an  effective  occupation,^  or  until 
the  nineteenth  century  that  the  practice  of  the  States 
accorded  with  this  postulate.     But  although  nowadays 
discovery  does  not  constitute  acquisition  through  occu- 
pation, it  is  nevertheless  not  without  importance.     It  is 
agreed  that  discovery  gives  to  the  State  in  whose  service 
it  was  made  an  inchoate  title  ;   it  '  acts  as  a  temporary 
bar  to  occupation  by  another  State  '  ^  for  such  a  period 
as  is  reasonably  sufficient  for  effectively  occupying  the 
discovered  territory.     If  the  period  lapses  without  any 
attempt  by  the  discovering  State  to  turn  its  inchoate 
title  into  a  real  title  of  occupation,  the  inchoate  title 
perishes,  and  any  other  State  can  now  acquire  the  terri- 
tory by  means  of  an  effective  occupation. 
Notifica-       §  224.  No  rule  of  the  Law  of  Nations  exists  which 
Occu^L    i^^k^s  notification  of  occupation  to  other  Powers  a 
tion  to     necessary  condition  of  its  validity.    As  regards  all  future 
Powers,    occupations  on  the  African  coast  the  Parties  to  the 
General  Act  of  the  Berhn  Congo  Conference  of  1885 
stipulated^  that  occupation  should  be  notified  to  one 
another.     But  this  act  has  been  abrogated.* 
Extent  of      §  225.  Siucc  an  occupation  is  vahd  only  if  effective, 
tion!^^     it  is  obvious  that  the  extent  of  an  occupation  ought 
only  to  reach  over  so  much  territory  as  is  effectively 
occupied.     In  practice,  however,  the  interested  States 
have  neither  acted  in  the  past,  nor  do  they  at  present 
act,  in  conformity  with  any  such  rule ;  on  the  contrary, 
they  have  always  tried  to  attribute  to  their  occupation 

^  See  Vattel,  i.  §  208.  *  See   Convention    signed   at    St. 

2  Thus  Hall,  §  32,  p.  105.  Germain    on    September    10,    1919, 

=»  Article  34.  Treaty! Ser.^No.  18  (1919),  Cmd.  477. 
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a  much  wider  area.  Thu«  it  ban  been  maintained  that 
an  t'fftitive  tKiupation  of  the  hind  ut  tlie  muuth  of  u 
river  in  sufficient  to  bring  under  the  sovereignty  of  the 
occupying  State  the  whole  territory  thn)ugh  which  such 
river  and  it8  tributaries  run  up  to  the  very  crest  of  the 
watershed.*  Again,  it  has  been  nuinitained  tliat,  when 
a  coafit-hne  has  been  effectively  occupied,  the  extent 
of  the  occupation  reaches  up  to  the  watershed  of  all 
such  rivers  as  empty  into  the  coast-hne.*  And  it  has, 
thirdly,  been  asserted  that  etTective  occupation  of  a 
territory  makes  the  sovereignty  of  the  possessor  extend 
also  over  neighbouring  territories  as  far  as  it  is  necessary 
for  the  integrity,  security,  and  defence  of  the  really 
occupied  land.^  But  all  these  and  other  fanciful  asser- 
tions have  no  basis.  In  truth,  no  general  rule  can  be 
laid  down  beyond  the  above,  that  occupation  reaches  | 
as  far  as  it  is  effective.  How  far  it  is  effective  is  a  ques- 
tion in  each  particular  case.  It  is  obvious  that  when 
the  agent  of  a  State  takes  possession  of  a  territory  and 
makes  a  settlement  on  a  certain  spot  of  it,  he  intends 
thereby  to  acquire  a  vast  area  by  his  occupation. 
But  everj-thing  depends,  not  upon  his  intention,  but 
upon  how  far  around  the  settlement  or  settlements  the 
responsible  authority  governing  the  territory  in  the 
name  of  the  possessor  succeeds  by  degrees  in  establish- 
ing its  sovereignty.  The  payment  of  a  tribute  on  the 
part  of  tribea  settled  far  away,  the  fact  that  living 
columns  of  the  mihtary  or  the  pohce  sweep,  when  neces- 
sary, remote  spots,  and  many  other  facts,  can  show  how- 
far  round  the  settlements  the  possessor  is  really  able  to 
assert  the  established  authority.     But  it  will  always  be 

'  Cliiim  uf    the   l'uit«<(l  StAt43«    in  their  dispute  with  Spain  co t !<.-<: it u(i|; 

thf  Ort-j;()ii  Huuini '■  ^   I>i-i.ut«  (1827)  ihc    U,.n    l..v     ,,f    T. ,,,,..,.    .  !  s05), 

«»ith   (irvat   Hn  Twias,   i.  appri.'N 

6<  126  mul   1_>7.    .  J'ftt  Ortyon  ^  '1 1.  •.   uf 

{^ueUvjn    Kximuud    « 1  s-4(J)  ;     Phtlli-  OuiitiKuitv,     spprureU   itt 

uort^,  I    (  2M  :   HoU.  «:  33.  i.  ^  124  axul  131.      Ser  «.  - 

*  CUini    ui   the  United  8ut4Mi  in  iu  A.J.,  ui.  (1918).  pp.  61U  Ul. 
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difficult  to  mark  exactly  in  this  way  the  boundary  of 
an  effective  occupation,  since  naturally  the  tendency 
prevails  to  extend  the  sway  constantly  and  gradually 
over  a  wider  area.  It  is,  therefore,  a  well-known  fact 
that  disputes  concerning  the  boundaries  of  occupations 
can  only  rarely  be  decided  on  the  basis  of  strict  law ; 
they  must  nearly  always  be  compromised,  whether  by  a 
treaty  or  by  arbitration. ^ 
Protec-  §  226.  In  the  second  half  of  the  nineteenth  century, 
Pr?cm-sor  ^he  dcsire  of  States  to  acquire  as  colonies  vast  terri- 
of  Occupa-  tories  which  they  were  not  at  once  able  to  occupy 
effectively  led  to  agreements  with  the  chiefs  of  natives 
inhabiting  unoccupied  territories,  by  which  these  chiefs 
committed  themselves  to  the  '  protectorate '  of  States 
that  are  members  of  the  Family  of  Nations.  These 
so-called  protectorates  are  certainly  not  protectorates 
in  the  technical  sense  of  the  term,  which  denotes  that 
relationship  between  a  strong  and  a  weak  State  where  by 
a  treaty  the  weak  State  has  put  itself  under  the  protection 
of  the  strong  and  transferred  to  the  latter  the  manage- 
ment of  its  more  important  international  relations.^ 
Neither  can  they  be  compared  with  the  protectorate 
which  members  of  the  Family  of  Nations  exercise  over 
such  non- Christian  States  as  are  outside  that  family,^ 
because  the  respective  chiefs  of  natives  are  not  the  heads 
of  States,  but  heads  of  tribal  communities  only.  Such 
agreements,  although  they  are  named  *  protectorates," 
are  nothing  else  than  steps  taken  to  exclude  other  Powers 
from  occupying  the  respective  territories.  They  give, 
like  discovery,  an  inchoate  title,  and  are  the  precursors 
of  future  occupations. 
§  227.  The  uncertainty  of  the  extent  of  an  occupa- 

^  The   Institute   of   International       prising  ten  articles ;    see  Annuaire, 
Law,    in    1888,    at    its    meeting   in        x.  p.  201. 

S?a"Ltt.ltL;ieTlluv:  '  See  above.  §S  92  and  93, 

aux  Occupations  deTerritoires,' com-  ^  See  above,  §  94. 
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tion,  and  the  tondonrv  of  cverv  rolonisirifr  Stat^  to  HpSerMof 
oxteiul  lis  occupiiliuii  (•oiL^taiitly  and  gradually  into 
the  interior,  or  *  hinterhmd,*  of  an  occupied  territor}-, 
led  several  8tiites  with  colonies  in  Africa  to  secure  for 
themselves  *  spheres  of  influence  '  by  international 
treaties  with  other  interested  Powers.  *  Sphere  of 
influence  '  is  therefore  the  name  of  territory  exclusively 
reserved  for  future  occupation  by  a  Power  which  has 
(effectively  occupied  adjoining  territories.  In  this  way 
tlisputes  may  be  avoided  for  the  future,  and  the  in- 
terested Powers  can  gradually  extend  their  sovereignty 
over  vast  territories  without  coming  into  conflict  with 
other  Powers.  Thus,  to  give  some  examples,  Great 
Britain  concluded  treaties  regarding  spheres  of  influ- 
ence with  Portugal!  j,^  iggQ^  ^vith  Italy  -  in  1891,  with 
Germany  ^  in  1886  and  1890,  and  with  France  ^  in 
1898.5 

§  228.  As  soon  as  a  territory  has  been  occupied  by  a  Conue- 
member  of  the  Family  of  Nations,  it  comes  within  the  oJ'olSu- 
sphere  of  the  Law  of  Nations,  because  it  constitutes  a  pation. 
portion  of  the  territory  of  a  subject  of  International  Law. 
No  other  Power  can  acquire  it  thereafter  through  occu- 
pation, miless  the  occupying  State  has  either  intention- 
ally withdrawn  from  it  or  has  been  successfully  driven 
away  by  the  natives  without  attempting  or  being  able 
to  reoccupy  it.^    On  the  other  hand,  the  Power  which 
assumes   sovereignty   over   the   occupied    territory    is 
thereafter  responsible   for  all   events  of  international 
importance  on  the  territory.     It  has,  in  particular,  to 
keep  up  a  certain  order  among  the  native  tribes,  so  as 

*  See  Martens,  y.R.G.,  2nd  Ser.  *  Protectorates    and     spheres    of 
xnii.  p.  154.                                                    influence   ari-    exhaustively    treatc-d 

»  See  Martens,  X.R.G.,  2nd  Ser.  '"  H*''-  ^^''^  ^'"'IT'  '""^  *^"'": 

xviii    n    l"!  aictiLHi    Of     the     Iir\tt*n  - 

t'J    [I  xr  o    >      ,    .   ..  92-105;  but  Hall  faiLsU.  i. 

See  M*rtens,  A.KA,.,  2nd  Ser.  between  protcotorutes  ovci    E^u-ni 

xii.  p.  298,  and  xvi.  p.  894.  States  and  protectoratee  over  native 

*  See  Martens,  X.B.O.,  2nd  Ser.  tribes. 

xxix.  p.  116.  •  See  below,  §  247. 
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to  restrain  them  from  acts  of  violence  against  neigh- 
bouring territories,  and  to  punish  them  for  such  acts 
if  committed. 

A  question  of  some  importance  is  how  far  occupation 
affects  private  property  of  the  inhabitants  of  the  occu- 
pied territory.    As  according  to  the  modern  conception 
of  State  territory,  the  latter  is  not  identical  with  private 
property  of  the  State,  occupation  only  brings  a  territory 
under  the  sovereignty  of  the  occupying  State,  and  there- 
fore does  not  affect  existing  private  property  of   the 
inhabitants.     In  the  age  of  the  discoveries,  occupation 
was  indeed  considered  to  include  a  title  to  property 
over  the  whole  occupied  land ;   but  nowadays  this  can 
no  longer  be  maintained.     Being  now  their  sovereign, 
the  occupying  State  may  impose  any  burdens  it  likes 
on  its  new  subjects,  and  may,  therefore,  even  confiscate 
their  private  property ;    but  occupation,  as  a  mode  of 
acquiring  territory,  does  not  of  itself  affect  private  pro- 
perty thereon.     If  the  Municipal  Law  of  the  occupy- 
ing State  does  give  to  it  a  title  to  private  property 
over  the  whole  occupied  land,  such  a  title  is  not  based 
on  International  Law. 
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Grotius,  ii.  c.  8,  §§  8-16— Hall,  §  37— Lawrence,  §  75— Phillimore,  i.  §§  2'40- 
241— Twiss,  i.  §§  131  and  154— Moore,  i.  §  82— Hershey,  No.  169— 
Bluntschli,  §§  294-295— Hartmann,  §  61— Heffter,  §  69— Holtzendorfif 
in  Holtzendorff,  ii.  pp.  266-268— Gareis,  §  22— Liszt,  §  10— Ullmann, 
§  92— Bonfils,  No.  533— Despagnet,  No.  379— Pradier-Fod6r6,  ii.  Nos. 
803-816— Rivier,  i.  pp.  179-180— Nys,  ii.  pp.  4-10— Calvo,  i.  §  266— 
Fiore,  ii.  No.  852,  and  Code,  Nos.  1073-1075— Martens,  i.  §  90— 
Heimburger,  Der  Erwerh  der  Gebietshoheit  (1888),  p.  106. 

Concep-  §  229.  Accretion  is  the  name  for  the  increase  of  land 
Accre-  through  ucw  formations.  Such  new  formations  may 
*^°"-        be  only  a  modification  of  the  existing  State  territory. 
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as,  for  instance,  where  an  island  rises  within  a  river,  or 
tt  part  of  a  river,  which  is  totally  within  the  territory  of 
one  anil  the  name  State  ;  and  in  such  case  there  in  no 
incrciise  of  territory  to  correspond  with  the  increa^M:  of 
land.  On  the  other  hand,  many  new  forniiitions  occur 
which  re^iUy  do  enlarge  the  t^*rritory  of  the  .Stat^i  to 
which  they  accrue,  as,  for  instance,  where  an  island  rises 
within  the  maritime  belt.  And  it  is  a  customary  rule 
of  the  Law  of  Nations  that  enlargement  of  territor)',  if 
any,  created  through  new  formations,  t^ikes  place  ipso 
Jado  by  the  accretion,  without  the  State  concerned 
taking  any  special  step  for  the  purix)se  of  extending  it« 
sovereignty.  Accretion  must,  therefore,  be  considered 
as  a  mode  of  accjuiring  territory. 

§  230.  New    formations   through    accretion   may    be  DnTerent 
artificial  or  natural.     They  are  artificial  if  they  are  the  a^!^*." 
outcome  of  human  work.     They  are  natural  if  they  are  ^^^ 
produced   through   operation  of   nature.     And   within 
the  circle  of  natural  formatioiLs  dilTerent  kinds  must 
again  be  distinguished — namely,  alluvions,  deltas,  new- 
born islands,  and  abandoned  river-beds. 

§  231.  Artificial  formations  are  embankments,  break-  Artificial 
waters,  dykes,  and  the  like,  built  along  the  river  or  the  tio^ 
coast-line  of  the  sea.  As  such  artificial  new  formations 
along  the  bank  of  a  boundary  river  may  more  or  less 
push  the  volume  of  water  so  far  as  to  encroach  upon 
the  other  bank  of  the  river,  and  as  no  State  is  allowed 
to  alter  the  natural  condition  of  its  own  territory  to 
the  disadvantage  ^  of  the  natural  conditions  of  a  neigh- 
bouring State  territory,  a  State  caimot  build  embank- 
ments, and  the  like,  of  such  kind  without  a  previous 
agreement  with  the  neighbouring  State.  But  every 
State  may  construct  such  artificial  formations  as  far 
into  the  sea  beyond  the  low-water  mark  as  it  likes,  and 
thereby  gain  considerably  in  land  and  also  in  territory, 

'  See  ftbov«,  f  127- 


392  STATE   TERRITORY 


since  the  maritime  belt,  (which  is  at  least  three  miles 
wide),   is   now   to    be   measured   from   the   extended 
shore. 
AUu-  §  232.  Alluvion  is  the  name  for  an  accession  of  land 

^^°"^'  washed  up  on  the  seashore  or  on  a  river-bank  by  the 
waters.  Such  accession  is  as  a  rule  produced  by  a  slow 
and  gradual  process,  but  sometimes  also  through  a 
sudden  act  of  violence,  the  stream  detaching  a  portion 
of  the  soil  from  one  bank  of  a  river,  carrying  it  over 
to  the  other  bank,  and  embedding  it  there  so  as  to  be 
immovable  (avulsio).  Through  alluvions  the  territory 
of  a  State  may  be  considerably  enlarged.  For  if  the 
alluvion  takes  place  on  the  shore,  the  extent  of  the 
territorial  maritime  belt  is  now  to  be  measured  from 
the  extended  shore.  And  if  the  alluvion  takes  place 
on  the  one  bank  of  a  boundary  river,  and  the  course 
of  the  river  is  thereby  naturally  so  altered  that  the 
waters  in  consequence  cover  a  part  of  the  other  bank, 
the  boundary  line,  which  runs  through  the  middle  or 
through  the  mid-channel,^  may  thereby  be  extended 
into  former  territory  of  the  other  riparian  State. 
Deltas  §  233.  Similar  to  alluvions  are  deltas.     Delta  is  the 

name  for  a  tract  of  land  at  the  mouth  of  a  river  shaped 
like  the  Greek  letter  A,  and  owing  its  existence  to  a 
gradual  deposit  by  the  river  of  sand,  stones,  and  earth 
on  one  particular  place  at  its  mouth.  As  the  deltas 
are  continually  increasing,  the  accession  of  land  they 
produce  may  be  very  considerable,  and,  according  to  the 
Law  of  Nations,  is  to  be  considered  an  accretion  to 
the  territory  of  the  State  to  which  the  mouth  of  the 
river  belongs,  although  the  delta  may  be  formed  out- 
side the  territorial  maritime  belt.  It  is  evident  that  in 
the  latter  case  an  increase  of  territory  is  the  result,  since 
the  maritime  belt  is  now  to  be  measured  from  the  shore 
of  the  delta. 

1  See  above,  §  199  (1). 
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§  234.  Tlu'  natural  processes  which  rreato  alhiviorw  svw  horn 
on  the  shore  and  banks,  and  di-Itas  at  the  mouths  oi 
rivers,  together  with  otiier  processes,  lead  to  the  hirth  of 
new  islands,  if  they  rise  on  the  high  seas  outside  the 
territorial  maritime  Ix'lt,  they  are  no  State's  land,  and 
may  be  aecjuired  through  occupation  on  the  part  of  any 
State.  But  if  they  rise  in  rivers,  lakes,  and  witliin  the 
maritime  belt,  they  are,  according  to  the  Law  of  Nations, 
considered  accretions  to  the  neighbouring  land.  New 
islands  in  boundary  rivers  which  rise  within  the 
boundary  line  of  one  of  the  riparian  States  accrue  to 
the  land  of  such  State,  and  islands  which  rise  upon  the 
boundary  line  are  divided  by  it  into  parts  which  accrue 
to  the  land  of  the  riparian  States  concernetl.  If  an 
island  rises  within  the  territorial  maritime  belt,  it 
accrues  to  the  land  of  the  Uttoral  State,  and  the  extent 
of  the  maritime  belt  is  now  to  be  measured  from  the 
shore  of  the  new-born  island. 

An  illustrative  example  is  the  case  ^  of  The  Anna. 
In  18U5,  during  war  between  Great  Britain  and  Spain, 
the  British  privateer  Minerva  captured  the  Spanish 
vessel  Anna  near  the  mouth  of  the  river  Mississippi. 
When  brought  before  the  British  Prize  Court,  the  United 
States  claimed  the  captured  vessel  on  the  ground  that 
she  was  captured  within  the  American  territorial  mari- 
time belt.  Lord  Stowell  gave  judgment  in  favour  of 
this  claim,  because,  although  it  appeared  that  the 
capture  did  actually  take  place  more  than  three  miles 
off  the  coast  of  the  continent,  the  place  of  capture  was 
within  three  miles  of  some  small  mud-islands  composed 
of  earth  and  trees  drifted  down  into  the  sea. 

§  235.  It  happeiLs  sometimes  that  a  river  abandoiL-^  AUn- 
its  bed  entirely  or  dries  up  altogether.  If  it  was  a  kxct- 
navigable  boundary  river,  the  boundary  line  continues  '^'" 

*  Sc«>  5  C.  Rob.  373.  S««  tlmo  Sri  Raja  CKeUikani  Rama  Rao A\9\^) 
Th<  Stcrttary  <j/"  StaU  for  India  v.        32  T.L.R  652. 
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to  run  along  the  middle  of  the  old  Thalweg  in  the 
abandoned  bed.^  But  often  this  cannot  be  ascertained, 
and  in  such  cases  ^  the  boundary  line  is  considered  to 
run  through  the  middle  of  the  abandoned  bed,  although 
the  territory  of  one  riparian  State  may  become  thereby 
enlarged,  and  that  of  the  other  diminished. 


XVI 

SUBJUGATION  , 

Vattel,  iii.  §§  199-203— Hall,  §§  204-205— Lawrence,  §  77— Halleck,  ii.  pp. 
501-534— Taylor,  §  220— Walker,  §  11— Hershey,  No.  171— Wheaton, 
§  165— Moore,  i.  §  87— Bluntschli,  §§  287-289,  701-702— Heffter,  §  178— 
Liszt,  §  10— Ullmann,  §§  92  and  97— Bonfils,  No.  535— Despagnet,  Nos. 
387-390— Rivier,  i.  pp.  181-182,  ii.  436-441— Nys,  ii.  pp.  44-57— Calvo, 
V.  §§  3117,  3118— Fiore,  ii.  No.  863,  iii.  No.  1693,  and  Code,  Nos.  1083- 
1086 — Martens,  i.  §  91 — HoltzendoriF,  Eroherung  und  Eroberungsrecht 
(1871)— Heimburger,  Der  Erwerb  der  Oehietshoheit  (1888),  pp.  121-132— 
Westlake  in  the  Law  Qriarterly  Review,  xvii.  (1901),  p.  392,  now  re- 
printed in  Westlake,  Papers,  pp.  475-489 — Phillipson,  Termination  of 
War  and  Treaties  of  Peace  (1916),  pp.  9-51. 

Concep-        §  236.  Conquest  is  the  taking  possession  of  enemy 

Conquest  territory  through  miHtary  force  in  time  of  war.     Con- 

s"b°^a    ^^^^^  alone  does  not  if  so  facto  make  the  conquering 

tion.        State  the  sovereign  of  the  conquered  territory,  although 

such  territory  comes  through  conquest  for  the  time 

under  the  sway  of  the  conqueror.     Conquest  is  only  a 

mode   of   acquisition   if   the   conqueror,    after   having 

'firmly  established  the  conquest,  formally  annexes  the 

territory.     Such  annexation  makes  the  enemy  State 

cease  to  exist,  and  thereby  brings  the  war  to  an  end. 

And  as  such  ending  of  war  is  named  subjugation,  it  is 

conquest  followed  by  subjugation,  and  not  conquest 

alone,  which  gives  a  title,  and  is  a  mode  of  acquiring 

territory.^    It  is,  however,  quite  usual  to  speak  of  title 

^  See  above,  §  199.  ^  Concerning  the  distinction  be- 

^  As  in  the  case  of  non-navigable       tween    conquest    and     subjugation, 
rivers.  see  below,  vol.  ii.  §  264. 
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bv  conquest,  and  everybody  knows  that  subjugation 
after  eonque»st  is  thereby  meant.  Hut  it  niu^t  be 
s{KHially  mentioned  that,  if  a  beUigerent  conquers  a 
jwirt  of  the  enemy  territory  and  afterwards  makes  the 
vantjuished  State  cede  the  conquered  territory  in  the 
treaty  of  peace,  the  mode  of  acquisition  is  not  sub- 
jugation but  cession.* 

§  237.  Some  writers  ^  maintain  that  subjugation  is  Subjuga 
only  a  special  case  of  occupation,   because,  as  they  cont™- 
assert,  through  conquest  the  enemy  territory  Ijccomes '^'^'*^^'^' 
no  State's  land,  and  the  conqueror  can  acquire  it  by  <xoui«- 
turning  his  military  occupation  into  absolute  occupa- 
tion.    Yet  this  opinion  cannot  be  upheld,  because  mili- 
tary occupation,  which  is  conquest,  in  no  way  makes 
enemy  territory  no  State's  land.      Conquered  enemy 
territory,  although  actually  in  possession  and  under  the 
sway  of  the  conqueror,  remains  legally  under  the  sove- 
reignty of  the  enemy  until  through  annexation  it  comes 
under  the  sovereignty  of  the  conqueror.     Annexiition 
turns  the  conquest  into  subjugation.     It  is  the  very 
annexation  which  uno  aclu  makes  the  vanquished  State 
cease  to  exist,  and  brings  the  territory  under  the  con- 
queror's sovereignty.     Thus  the  subjugated   territory 
has  not  for  one  moment  been  no  State's  land,  but  passes 
from  the  enemy  to  the  conqueror,  not  through  cession, 
but  through  annexation. 

*  See   above,  §   216.      Annexation  under  her  .                                         " -~'^"i. 

by    a    State    of    territory     hitherto  ami  the  a:                                                  ;i 

under  its   admiuif«tration,  or  lea<>«xl  iiuiutf«lmt«-i\    nwi    \\\r    i.ri:' 

to  it,  or  granted  to  it  for  its   '  uae,  Mar    with    Turkey    in    1914 

oocupation,  and  control'  '        -»  .  i   .   i    ..    c  ..  .      ..  i      i     i 

I   171  (2)-(4)),    is    not  <? 

beoAUBe    tl>-     .,n>>.T;i,i.    >^ -.-  .i 

already  »                              .-iHiity  o\er  \\\v   <>iiii.st-iii    .  •                                      ;i 

the  territ'    _                              Examples  Liw  owns  tlir  '                                       '>' 

of  annexations  ol   this  kind  are  the  unlawful    in   liinr  oi    pc^cx-,  ai«l    of 

annexation    l>y   Austria    in    1908    of  «loubtful  lejrility  in  wnr.      However 

the     !                  province*    of    Boxnia  this  lUiiv  '                             t  a  rejfular 

and  1                   :.H,  and  of  the  Turkish  nio<l«'  "f  ^                               iV- 

laland    Ada  KaJ*   in  the    Danut>e   in  *  Ui>lt/4.-ii.i->ii!,  n     p    :i55  ;   Heim- 

1913  (tbeae  l«rritone«  liaving   been  burger,  p.  128  ;  Salomon,  p.  24. 
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justifica-      §  238.  As  long  as  a  Law  of  Nations  has  been  in 

Subjuga-   existence,  the  States,  as  well  as  the  vast  majority  of 

Modr  f    writers,    have   recognised   subjugation   as   a   mode   of 

Acquisi-    acquiring  territory.     Its  justification  lies  in  the  fact 

that  war  is  a  contention  between  States  for  the  purpose 

of  overpowering  one  another.     States  which  go  to  war 

know  beforehand  that  they  risk  more  or  less  their  very 

existence,  and  that  it  may  be  a  necessity  for  the  victor 

to  annex  the  conquered  enemy  territory,  be  it  in  the 

interest  of  national  unity  or  of  safety  against  further 

attacks,  or  for  other  reasons.     One  must  hope  that  the 

time  will  come  when  war  will  disappear  entirely,  but,  as 

long  as  war  exists,  subjugation  will  also  be  recognised. 

If  some  writers  ^  refuse  to  recognise  subjugation  at  all 

as  a  mode  of  acquiring  territory,  they  show  a  lack  of 

insight  into  the  historical  development  of  States  and 

nations.  2 

Subjuga-       s  239.  Subluxation  is,  as  a  rule,  a  mode  of  acquiring 

tion  of  the        "^  .  ''    ^  .  ^  F 

Whole  or  the  entire  enemy  territory.  The  actual  process  is 
of  Enemy  Tcgularly  that  the  victor  destroys  the  enemy  military 
Territory,  forces,  takes  possessiou  of  the  enemy  territory,  and  then 
annexes  it,  although  the  head  and  the  Government  of 
the  extinguished  State  may  have  fled,  and  may  protest, 
and  still  keep  up  a  claim.  Thus  after  the  war  with 
Austria  and  her  alhes  in  1866,  Prussia  subjugated  the 
territories  of  the  Duchy  of  Nassau,  the  Kingdom  of 
Hanover,  the  Electorate  of  Hesse-Cassel,  and  the  Free 
Town  of  Frankfort-on-the-Maine ;  and  Great  Britain 
subjugated  in  1901  the  territories  of  the  Orange  Free 
State  and  the  South  African  Republic. 

But  it  is  possible  for  a  State  to  conquer  and  annex  a 
part  of  enemy  territory,  either  when  the  war  ends  by  a 

^  Bonfils,  No.  535  ;  Fiore,  ii.  No.  Pan-American  Congress  at  Washing- 

863,  iii.    No.    1693,   and    Code,   No.  ton,   1890,  passed  a  resolution  that 

7078.      See    also    Despagnet,    Nos.  conquest  should  hereafter   not  be  a 

387-390.  mode  of  acquisition  of   territory  in 

^  It  should  be  mentioned  that  the  America ;  see  Moore,  i.  §  87. 
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treaty  of  peace  in  whitli  the  vanquished  State,  without 
( cnling  the  ooiujuered  territory,  submits  silently  *  to 
the  annexation,  or  by  simple  cessation  of  hostilities.* 

It  must,  however,  be  emphasised  that  such  a  mode 
of  acquiriiit;  a  part  of  enemy  territory  is  totally  dilTcrent 
from  forcibly  taking  possession  of  a  part  thereof  during 
the  continuance  of  war.  Such  a  conquest,  although  the 
conqueror  may  intend  to  keep  the  conquered  territory 
and  therefore  to  annex  it,  does  not  confer  a  title  as  long 
as  the  war  has  not  terminated  either  tluough  simple 
cessation  of  hostilities  or  by  a  treaty  of  peace.  There- 
fore, the  practice,  which  sometimes  prevails,  of  armexing 
a  conquered  part  of  enemy  territory  during  war  cannot 
be  approved.  For  annexation  of  conquered  enemy 
territory,  whether  of  the  whole  or  of  part,  confers  a 
title  only  after  o.  firmly  establiahai  conquest,  and  so  long 
as  war  continues,  conquest  is  not  firmly  established.^ 
For  this  reason  *  the  annexation  of  the  Orange  Free 
State  in  May  1900,  and  of  the  South  African  Repubhc 
in  September  1900,  by  Great  Britain  during  the  Boer 
War  was  premature.  So  also  was  the  aimexation  of 
Tripoli  and  Cyrenaica  by  Italy  during  the  Turco-ItaUan 
War  in  November  1911. 

§  240.  Although  subjugation  is  an  original  mode  of  Con«e- 
acquisition,  since  the  sovereignty  of  the  acquiring  State  subjuga" 
is  not  derived  from  that  of  the  State  formerly  owning  *^"^°- 
the  territory,  the  new  owner-State  is  nevertheless  the 
successor  of  the  former  owner-State  as  regards  many 
points  which  have  been  discussed  above  (§  82).     It  must 
be  specially  mentioned  that,  as  far  as  the  Law  of  Nations^ 
is  concerned,  the  subjugating  State  does  not  acquire 
the  private  property  of  the  inhabitants  of  the  aimexed 

'  See  l)elow,  vol.  ii.  §  273.  cstahlihlie*!  aa  long  as  guerillA  war  u 

*  See  below,  vol.  ii.  $J  '263.  K'^^'^K  "J"- 

•  See  below,  vol.  ii.  tJ  r,<>        ■ ••;  *  See  below,  vol.  ii.  §  167. 

ing  guerilla  war  iifu-r  thci  *   i'uitfd     StaU$     v.     rerchenum, 

of    i-eHl    Mar.     Many    wi.i   (1833)    7    Peters   51,    awl    Sayre   in 

ever,  deny  that  a  conquest  la  tirmly        A.J.,  xii.  (1^18),  pp.  475-497. 
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territory.  Being  now  their  sovereign,  it  may  indeed 
impose  any  burdens  it  pleases  on  its  new  subjects — it 
may  even  confiscate  their  private  property,  since  a 
sovereign  State  can  do  what  it  hkes  with  its  subjects — 
but  subjugation  itself  does  not  by  International  Law 
touch  or  aiiect  private  property. 

As  regards  the  national  status  of  the  subjects  of 
the  subjugated  State,  doctrine  and  practice  agree  that 
such  enemy  subjects  as  are  domiciled  on  the  annexed 
territory  and  remain  there  after  annexation  become 
if  so  facto  by  the  subjugation  ^  subjects  of  the  subju- 
gating State.  But  the  national  status  of  such  enemy 
subjects  as  are  domiciled  abroad  and  do  not  return,  and 
further  of  such  as  leave  the  country  before  the  annexa- 
tion or  immediately  afterwards,  is  matter  of  dispute. 
Some  writers  maintain  that  these  individuals  do  in  spite 
of  their  absence  become  subjects  of  the  subjugating 
State  ;  others  emphatically  deny  it.  Whereas  the  prac- 
tice of  the  United  States  of  America  seems  to  be  in  con- 
formity with  the  latter  opinion,^  the  practice  of  Prussia 
in  1866  was  in  conformity  with  the  former.  Thus  in  the 
case  of  Count  Platen-Hallermund,  a  Cabinet  Minister  of 
King  George  v.  of  Hanover,  who  left  Hanover  with  his 
King  before  the  annexation  in  1866  and  was  in  1868 
prosecuted  for  high  treason  before  the  Supreme  Prussian 
Court  at  Berlin,  this  court  decided  that  the  accused  had 
become  a  Prussian  subject  through  the  annexation  of 
Hanover.^  I  believe  that  a  distinction  must  be  made 
between  those  individuals  who  leave  the  country  before 

^  See  Campbell  v.   Hall,   (1774)   1  -  See  Halleck,  ii.  p.  476. 
Cowper  208,    and    United  States  v. 

Repentigny,    (1866)    5   Wallace  211.  ^  See  Halleck,  ii.  p.  476,  on  the 

The  case  is  similar  to  that  of  cession  :  one  hand,  and,  on  the  other,  Rivier, 

see  above,  §  219  ;  Keith,  The  Theory  ii.     p.    436.      Valuable   opinions    of 

of  State  Succession  (1901),  pp.  45  and  Zachariae  and  Neumann,  who  deny 

48  ;  Moore,  iii.   §  379  ;    Edwards  in  that  Count  Platen  was   a  Prussian 

the  Journal  of  the  Society  of  Com-  subject,  are  printed  in  the  Deutsche 

parative  Legislation,  New   Ser.    xv.  Strafrechts-Zeitung   (1868),  pp.   304- 

(1915),  pp.   108-111.  320. 


SUBJUGATION  309 

and  those  who  leave  it  after  annexation.  The  former 
are  not  under  the  sway  of  the  subjugating  State  at  the 
time  of  annexation,  and,  since  the  personal  HUprenia<:y 
of  their  home  State  terminates  with  it,s  extinction 
through  annexation,  they  would  seem  to  be  outside  the 
sovereignty  of  the  subjugating  State.  But  those  indi- 
viduals who  leave  the  country  after  annexation  leave  it 
at  a  time  when  they  have  become  subjects  of  the  new 
sovereign,  and  they  therefore  remain  such  subjects  even 
after  they  have  left  the  country,  for  there  is  no  rule  of 
the  Law  of  Nations  in  existence  which  obliges  a  sub- 
jugating State  to  grant  the  privilege  of  emigration  ^  to 
the  inhabitants  of  the  conquered  territory. 

Different  from  the  fact  that  enemy  subjects  become 
through  annexation  subjects  of  the  subjugating  State 
is  the  question  what  position  they  acquire  within  it. 
This  question  is  one  of  Municipal,  and  not  of  Inter- 
national Law.  The  subjugating  State  can,  if  it  likes, 
allow  them  to  emigrate  and  to  renounce  their  newlv 
acquired  citizenship,  and  its  Municipal  Law  can  put 
them  in  any  position  it  likes,  and  can  in  particular  grant 
or  refuse  them  the  same  rights  as  those  which  its  citizens 
by  birth  enjoy. 

§  24L  Although  subjugation  is  an  original  mode  of  Veto  of 
acquiring  territory,  and  no  third  Power  has  as  a  rule  *  a  poUr.. 
right  of  intervention,  the  conqueror  has  not  in  fact  an 
unhmited  possibility  of  amiexation  of  the  territory  of 
the  vanquished  State.  When  the  balance  of  power  is 
endangered,  or  when  other  vital  interests  are  at  stake, 
third  Powers  can  and  will  intervene,  and  history  records 
many  instances  of  such  interventions.  But  it  must  be 
emphasised  that  the  validity  of  the  title  of  the  subju- 

*  Ik>th  WeatUkeand  Halleck  HtAte  Rubjugatin((SUit«U)gnint  * 
tliat  the  JnhaliitJinU*  mu»t  haxeafrtH-  '  Hut  this  rule  lia«  rii 

uptiuii  to  Klay  or  leave  the  country  ;  iit  the  cuae  of  a  State  »»hi.»  i 

but  then:  is  no  rule  of  Iiitcrnatiuual  dcno«  aiul  lute^rny  IwtM-  it      ^■..^; 

\ji\\   which  iiupooeti  the  duty  upon  .i  aiit«>ed  by  one  oi  more  Pomcit*. 
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gating  State  does  not  depend  upon  recognition  on  the 
part  of  other  Powers.  Nor  is  a  mere  protest  of  a  third 
Power  of  any  legal  weight. 
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Grotius,  ii.  c.  4— Vattel,  ii.  §§  140-151— Hall,  §  36— Westlake,  i.  pp.  94-96 
—Lawrence,  §  78— Phillimore,  i.  §§  251-261— Twiss,  i.  §  129— Taylor, 
§§  218-219— Walker,  §  13— Wheaton,  §  164— Hershey,  No.  170— Moore, 
i.  §  88— Bluntsclili,  §  290— Hartmann,  §  61— Heffter,  §  12— Holtzendorflf 
in  Holtzendorff,  ii.  p.  255— UUmann,  §  92— Bonfils,  No.  534— M6rign- 
hac,  ii.  pp.  415-418— Despagnet,  No.  380— Pradier-Fod6r6,  ii.  Nos.  820- 
829— Rivier,  i.  pp.  182-184— Nys,  ii.  pp.  38-44— Calvo,  i.  §§  264-265— 
Fiore,  ii.  Nos.  850-851,  and  Code,  Nos.  1079-1082— Martens,  i.  §  90— 
G.  F.  Martens,  §§  70-71 — Heimburger,  Der  Erwerh  der  Gehietshoheit 
(1888),  pp.  140-155— Audinet  in  R.G.,  iii.  (1896),  pp.  313-325— Ralston 
in  A.J.,  iv.  (1910),  pp.  133-144. 

Concep-  §  242.  Since  the  existence  of  a  science  of  the  Law  of 
Prrs°/ip-  Nations,  there  has  always  been  opposition  to  prescrip- 
^^°"-  tion  as  a  mode  of  acquiring  territory.  Grotius  rejected 
the  usucaption  of  the  Roman  Law,  yet  adopted  from 
the  same  law  immemorial  prescription  '-  for  the  Law  of 
Nations.  But  whereas  a  good  many  writers  ^  still  defend 
that  standpoint,  others  ^  reject  prescription  altogether. 
Again,  others  *  go  beyond  Grotius  and  his  followers,  and 
do  not  require  possession  from  time  immemorial^  but 
teach  that  an  undisturbed  continuous  possession  can 
under  certain  conditions  produce  a  title  for  the  pos- 
sessor, if  the  possession  has  lasted  for  some  length  of 
time. 

This  opinion  would  indeed  seem  to  be  correct,  because 

1  See  Grotius,  ii.  c.  4,  §§  1,  7,  9.  *  Vattel,   ii.    §    147 ;   Wheaton,  § 

2  See,  for  instance,  Heffter,  §  12  ;  165  ;  Phillimore,  i.  §  259  ;  Hall,  §  36  ; 
Martens,  i.  §  90.  Bluntschli,  §  290 ;  Pradier-Fod^r^,  ii. 

3  G.    F.    Martens,  §  71  ;   Kliiber,  No.  825  ;  Bonfils,  No.  534,  and  many 
§§    6    and    125  ;     Holtzendorff,     ii.  others. 

p.  255 ;   Ullmann,  §  92. 
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it  reoognises  tbeoretically  whut  ai-tually  goes  on  in 
practice.  There  is  no  doubt  that,  in  the  practice  of 
the  members  of  the  Family  of  Natioiw,  a  State  is  con- 
sidered to  be  the  hvwful  owner  even  of  those  parts  of 
its  t^Tritorv  of  which  ori^iiuilly  it  took  possession 
wrongfully  and  unlawfully,  jirovided  that  the  possessor 
has  been  in  undisturbed  [K)ssession  for  such  a  length  of 
time  as  is  necessary  to  create  the  general  conviction  that 
the  prcijcnt  condition  of  things  is  in  conformity  with 
international  order.  Such  prescription  cannot  be  com- 
pared with  the  usucaption  of  Roman  Law,  because  the 
latter  required  boiut-fuie  possession,  whereas  the  Law  of 
Nations  recognises  prescription  both  in  cases  where  the 
State  is  in  hona-fide  possession  antl  in  cases  where  it 
is  not.  The  basis  of  prescription  in  International  Law 
is  nothing  else  than  general  recognition  ^  of  a  fact,  how- 
ever unlawful  in  its  origin,  on  the  part  of  the  members 
of  the  Family  of  NatioiLs.  And  prescription  in  Inter- 
national Law  may  therefore  be  defined  as  the  acquisi- 
tion of  sovereignty  aver  a  territory  through  coiUinuous 
and  undisturbed  exercise  of  sovereignty  over  it  during  such 
a  period  as  is  necessary  to  create  under  the  influence  of  his- 
torical development  the  general  conviction  that  the  present 
condition  of  things  is  in  conformity  with  international 
order.  Thus,  prescription  in  International  Law  has 
the  same  rational  basis  as  prescription  in  Municipal 
Law — namely,  the  creation  of  stability  of  order. 

§  243.  From  the  conception  of  prescription,  as  above  Pr»*crip 
defined,  it  becomes  apparent  that  no  general  rule  can  eStad." 
be  laid  dowTi  as  regards  the  length  of  time  and  other 
circumstances  which  are  necessary  to  create  a  title  by 
prescription.     Everything  depends  upon  the  merits  of 

*  Thid  is  point«<l  out  with  great  ^»   customary    nslf    if    Intamational 

lucidity    by    Heimburger,    pp.     151-  I^w  in  existfivc  h'^  ording  to  which 

145;     he     re}«cte,     however,      pre-  rfco^jniiion  i<tii  n»ak«  good  originally 

■eription   as   a   mode    of    acquiring  wrontjfiil  pusscbsiun. 
terriUjry,  maintaining  that  there  is 

VOL.    I.  2  C 
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the  individual  case.  As  long  as  other  Powers  keep  up 
protests  and  claims,  the  actual  exercise  of  sovereignty- 
is  not  undisturbed,  nor  is  there  the  required  general 
conviction  that  the  present  condition  of  things  is  in 
conformity  with  international  order.  But  after  such 
protests  and  claims,  if  any,  cease  to  be  repeated,  the 
actual  possession  ceases  to  be  disturbed,  and  thus  under 
certain  circumstances  matters  may  gradually  ripen  into 
that  condition  which  is  in  conformity  with  international 
order.  The  question,  at  what  time  and  under  what 
circumstances  such  a  condition  of  things  arises,  is  not 
one  of  law,  but  of  fact.  When,  to  give  an  example,  a 
State  which  originally  held  an  island  mala  fide  under  a 
title  by  occupation,  knowing  well  that  this  land  had 
already  been  occupied  by  another  State,  has  succeeded 
in  keeping  up  its  possession  undisturbed  for  so  long  a 
time  that  the  former  possessor  has  ceased  to  protest, 
and  has  silently  dropped  the  claim,  the  conviction  will 
be  prevalent  among  the  members  of  the  Family  of 
Nations  that  the  present  condition  of  things  is  in  con- 
formity with  international  order.  Or,  to  give  another 
example,  when  an  incorrectly  drawn  boundary  line, 
which  wrongly  allots  to  one  of  the  States  concerned  a 
tract  of  territory,  has  for  a  long  time  been  regarded  as 
correct,  the  conviction  will  prevail  that  the  present  con- 
dition of  things  is  in  conformity  with  international  order, 
even  if  afterwards  the  wronged  State  raises  a  protest, 
and  demands  that  the  boundary  line  should  be  redrawn.^ 
These  examples  show  why  a  certain  number  of  years  ^ 

*  See  Maryland  v.  West  Virginia,  the  members  of  the  Family  of 
(1909)  217  U.S.  22,  where  it  was  held  Nations  should  enter  into  an  agree- 
that  a  boundary  line  which  had  been  ment  stipulating  the  number  of 
for  a  century  regarded  as  correct  years  necessary  for  prescription,  and 
should  be  maintained,  although  after-  David  Dudley  Field  proposes  the 
wards  alleged  to  be  incorrect.  The  following  rule  (52)  in  his  Outlines  of 
court  came  to  this  conclusion  recog-  an  International  Code  :  '  The  unin- 
nising  prescription  as  conferring  terrupted  possession  of  territory  or 
title.  other  property  for  fifty  years  by  a 

nation  excludes  the  claim  of  every 

*  Vattel  (ii.  §  151)  suggests  that       other  nation.' 
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cannot,  once  for  all,  be  fixed  to  create  the  title  by 
prescriptiun.  There  are  indeed  iininea^jurable  and 
imponderable  circuinstances  and  inliuences  beaidea  the 
mere  lapse  of  time  *  at  work  to  create  the  conviction 
that  in  the  inteiest  of  stability  of  order  the  present 
possessor  should  be  eoiLsidered  the  rightful  owner  of  a 
territory.  And  these  circumstances  and  induences,  which 
are  of  a  pohtical  and  historical  character,  differ  so  much 
in  the  ditferent  cases  that  the  length  of  time  necessary 
for  prescription  must  likewise  differ. 


XVIII 
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Grotiu8.  ii.  c.  9-Hall,  §  34-Phillimore.  i.  §§  284-295 -Moore,  i.  fi^^  89  and 
90-Hershey,  Nos.  18S.190-Holtzenciorff  in  Iloltzendorff,  ii  pp  .>74. 
276-Gareis,S70-Li8zt,  S  10-Ullmann,§100-Pradier-Fod4r^  ii  Nos 
850-852-Bonfils,  No.  544-Rivier,  i.  §  13-Fiore,  ii.  No.  865-Mart«n6 
i.  §  92. 

§244.  To  the  five  modes  of  acquiring  sovereignty  six  Mode, 
over   territory   correspond   five   modes   of   losing  it_o^i«'»°« 
namely,  cession,  derehction,  operation  of  nature,  sub-  Territory, 
jugation,  prescription.     But  there  is  a  sixth  mode  of 
losing  territory— namely,  revolt.     No  special  details  are 
necessary  with  regard  to  loss  of  territory  through  sub- 
jugation, prescription,  and  cession,  except  that  it  is  of 
some  importance  to  repeat  here  that  the  historical  cases 
of  pledging,   leasing,  and  giving  territory  to  another 
State  to  administer  are  in  fact,  although- not  in  strict 
law,    nothing   else   than   cessions  ^   of   territory.     But 
operation  of  nature,  revolt,  and  dereliction  must  be 
specially  discussed. 

dert    Jnhre  I  nrecht    ,Ht    nooh    kein        .Unce^  an.!  which  create. 

Ta«  R^chl.    .K  u.et  hy  the  fact  that         the  title  bv  n, .  .  -,  n.uon 

It  i«  not  the  operation  of  time  aloue.  »  See  above.  ><§  171  and  216 
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Operation  §  245.  Operation  of  nature  as  a  mode  of  losing  terri- 
a  lire.  ^^^^  corresponds  to  accretion  as  a  mode  of  acquiring  it. 
Just  as  through  accretion  a  State  may  be  enlarged,  so  it 
may  be  diminished  through  the  disappearance  of  land 
and  other  operations  of  nature.  And  the  loss  of  terri- 
tory through  operation  of  nature  takes  place  ipso  facto 
by  such  operation.  Thus,  if  an  island  near  the  shore 
disappears  through  volcanic  action,  the  extent  of  the 
maritime  territorial  belt  of  the  respective  littoral  State 
is  thereafter  to  be  measured  from  the  low-water  mark 
of  the  shore  of  the  continent,  instead  of  from  the  shore 
of  the  former  island.  Thus,  further,  if  through  a  piece 
of  land  being  detached  by  the  current  of  a  river  from 
one  bank  and  carried  over  to  the  other  bank,  the  river 
alters  its  course  and  now  covers  part  of  the  land  on  the 
bank  from  which  such  piece  became  detached,  the 
territory  of  one  of  the  riparian  States  may  be  decreased 
through  the  boundary  line  being  ipso  facto  transferred 
to  the  new  middle  or  mid-channel  of  the  river. 

Revolt.  §  246.  Revolt  followed  by  secession  is  a  mode  of 
losing  territory  to  which  no  mode  of  acquisition  corre- 
sponds.^ But  as  history  teaches,  it  has  frequently  been 
a  cause  of  loss  of  territory.  Thus  the  Netherlands  fell 
away  from  Spain  in  1579,  Belgium  from  the  Nether- 
lands in  1830,  the  United  States  of  America  from  Great 
Britain  in  1776,  Brazil  from  Portugal  in  1822,  the  former 
Spanish  South  American  States  from  Spain  in  1810, 
Greece  from  Turkey  in  1830,  Cuba  from  Spain  in  1898, 
Panama  from  Colombia  in  1903.  The  question  at  what 
time  a  loss  of  territory  through  revolt  is  consunnnated 
cannot  be  answered  once  for  all,  since  no  hard  and  fast 
rule  can  be  laid  down  regarding  the  time  when  a  State 

^  The  possible  case  where  a  pro-  conquer  it,    unites   itself   with    the 

vince     revolts,    secedes     from     the  territory  of  another  State,  is  a  case 

mother   country,  and,  after   having  of  merger  by  cession  of  the  whole 

successfully  defended  itself   against  territory, 
the  attempts   of   the   latter  to   re- 
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which  has  broken  ulT  from  aiiuther  can  l>e  said  to  have 
established  itself  safely  and  pfimanently.^  It  riiay  well 
happen  that,  although  such  a  receded  Stat«  luus  already 
been  recoguisod  by  a  third  Power,  the  nnjther  country 
does  not  consider  the  territory  to  be  lost,  and  succeeds 
in  reconquering  it. 

§  247.  Dereliction  as  a  mode  of  losing  territory  corre-  DewUo- 
sponds  to  occupation  as  a  mode  of  acquiring  it.  Dere-  *^'*"* 
liction  frees  a  territory  from  the  sovereignty  of  the 
present  owner-State.  It  is  effected  through  the  owTier- 
Statc  completely  abandoning  territory  with  the  inten- 
tion of  withdrawing  from  it  for  ever,  thus  rehnquishiug 
sovereignty  over  it.  Just  as  occupation  -  requires,  first, 
the  actual  taking  into  possession  {corpus)  of  territory, 
and,  secondly,  the  intention  (anwiii^)  of  acquiring  sove- 
reignty over  it,  so  dereliction  requires,  first,  actual 
abandonment  of  a  territory,  and,  secondly,  the  inten- 
tion of  giving  up  sovereignty  over  it.  Actual  abandon- 
ment alone  does  not  involve  dereliction  as  long  as  it 
must  be  presumed  that  the  owner  has  the  will  and  abihty 
to  retake  possession  of  the  territor}\  Thus,  for  in- 
stance, if  the  rising  of  natives  forces  a  State  to  withdraw 
from  a  territory,  such  territory  is  not  derelict  as  long 
as  the  former  possessor  is  able,  and  makes  efforts,  to 
retake  possession.  It  is  only  when  a  territory  is  really 
derelict  that  any  State  may  acquire  it  through  occupa- 
tion.^ History  knows  of  several  such  cases.  But  very 
often,  when  such  occupation  of  derelict  territory  occurs, 
the  former  owner  protests,  and  tries  to  prevent  the  new 
occupier  from  acquiring  it.  The  cases  of  the  island  of 
Santa  Lucia  and  of  Delagoa  Bay  may  be  quoted  as 
illustrations  : 

(a)  in  1639  Santa  Lucia,  one  of  the  Antilles  Islands, 

'    i\u-  iuutt«-r  lui.x,   a>   will    U-   n--  *  Sec  al«>,«.-,  j  '222. 

IU«Miil««_-rv«.l,  (jetrli  trcateil  nUiVc  (§  74), 
III  ouoaeutiun  with  recugnitioo.  '  Soc  ttbuve.  §  22s 
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was  occupied  by  England,  but  in  the  following  year 
the  English  settlers  were  massacred  by  the  natives. 
No  attempt  was  made  by  England  to  retake  the  island, 
and  France,  considering  it  no  man's  land,  took  posses- 
sion of  it  in  1650.  In  1664  an  English  force  under  Lord 
Willoughby  attacked  the  French,  drove  them  into  the 
mountains,  and  held  the  island  until  1667,  when  the 
EngUsh  withdrew,  and  the  French  returned  from  the 
mountains.  No  further  step  was  made  by  England  to 
retake  the  island,  but  she  nevertheless  asserted  for 
many  years  to  come  that  she  had  not  abandoned  it 
sine  spe  redeimdi,  and  that,  therefore,  France  in  1650 
had  no  right  to  consider  it  no  man's  land.  Finally, 
however,  she  resigned  her  claims  by  the  Peace  Treaty 
of  Paris  of  1763.1 

{b)  In  1823  England  occupied,  in  consequence  of  a 
so-called  cession  from  native  chiefs,  a  piece  of  territory 
at  Delagoa  Bay,  which  Portugal  claimed  as  part  of  the 
territory  owned  by  her  at  the  bay,  maintaining  that  the 
chiefs  concerned  were  rebels.  The  dispute  was  not 
settled  until  1875,  when  the  case  was  submitted  to 
the  arbitration  of  the  President  of  France.  The  award 
was  given  in  favour  of  Portugal,  since  the  interruption 
of  the  Portuguese  occupation  in  1823  was  not  to  be 
considered  as  abandonment  of  a  territory  over  which 
Portugal  had  exercised  sovereignty  for  nearly  three 
hundred  years.^ 

^  See  Hall,  §  34,  and  Moore,  i.  award  is  printed  in  Moore,  Arbitra- 
%  89.  tions,  V.  p.  4984. 

2  See  Hall,  §  34.     The  text  of  the 
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GroUiw,  ii.  c  2,  §  3— Pufondorf,  iv.  c.  5,  S  5— Vattel,  i.  S§  279-28«— Hall, 
f  40^-We«tUke.  i.  pp.  164  167— Phillimore,  i.  ii^  172- 1 79— Taylor.  H'i*2- 
246— Walker,  Scimce,  pp.  163  171  —  Wheaton,  §§  186-187— Hernhey, 
No.  202— Hartiuaim.  g  64— Heffter,  §  73  -St«icrk  in  HUtZfinlorff,  ij. 
pp.  483  492  —  BontilH.  No*.  572-576  —  DespaKnet.  No.  401  -  Pradier- 
Fod^r*.  ii.  No«.  871  874— Nys,  ii.  pp.  171  177— M^riKnhac,  ii.  pp.  4W- 
505— Calvo,  i.  §§  347-352— Fior«,  ii.  No*.  718  7-27— Mart43iiii,  i.  i  97— 
Percls.  §  4— Azuni,  Dirittc  maritimo  (1796),  i.  c.  1.  Article  3— Reddie, 
Heatarchtt  .  .  .  in  Maritime  Intrmational  Lavr,  i.  (1844),  pp.  79- 
1 1 1  — Cauohy,  Le  Droit  maritime  international  eonsitUr^  dana  xt  Originet, 
2  vols.  (1862)— Nys,  Let  Originea  du  Droit  international  (1894),  pp.  379- 
387— Castel,  Du  Principe  de  la  Liherie  dea  Mer$  ( 1900),  pp.  1  -15— Fulton, 
The  SovereiffiUy  o/  the  i>eaa  (1911)  pp.  1  56— Stier-Somlo,  Die  Frtiheii 
der  Mejere  und  das  VitiLerrecht  {19 1~),  pp.  34  59. 

§  248.  In  antiquity  and  the  first  half  of  the  Middle  Former 
Ages,  navigation  on  the  open  sea  was  free  to  everybody.  Sllm.1*^ 
According  to  Ulpianus,  ^  the  sea  is  open  to  everybody  by  ",^  ♦^'^  ^^ 
nature,  and,  according  to  Celsus,^  the  sea,  like  the  air, 
is  common  to  all  mankind.     Since  no  Law  of  Natiom> 
in  the  modern  sense  of  the  term  exists  during  anti- 
quity and  the  greater  part  of  the  Middle  Ages,  no  im- 
portance is  to  be  attached  to  the  pronouncement  of 
Antoninus  Pius,  Roman  Emperor  from  138  to  161  : — 
'  Being  ^  the  Emperor  of  the  world,  I  am  consequently 

'  L.  13,  pr.  D.  viii.  4  :  luari  quod        luunem  UKum  omnilnu  Itutuiaibus  ut 
natura  umnibua  patet.  a«ri8. 

»  L.    9,    D.    xiv.    2:    />*  /u*   ro« 
*  L.    3,   I),   xliii.   8 :     Maria   com-        ub^iimi  Kv^tat,  i  ii  p^i  r^t  #aX^ort. 

••T 
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the  law  of  the  sea.'  Nor  is  it  of  importance  that  the 
Emperors  of  the  old  German  Empire,  who  were  con- 
sidered to  be  the  successors  of  the  Roman  Emperors, 
styled  themselves  among  other  titles  '  King  of  the 
Ocean/  Real  claims  to  sovereignty  over  parts  of  the 
open  sea  begin,  however,  to  be  made  in  the  second 
half  of  the  Middle  Ages.  And  there  is  no  doubt  what- 
ever that,  at  the  time  when  the  modern  Law  of  Nations 
gradually  rose,  it  was  the  conviction  of  the  States  that 
they  could  extend  their  sovereignty  over  certain  parts 
of  the  open  sea.  Thus  the  Repubhc  of  Venice  was 
recognised  as  the  sovereign  over  the  Adriatic  Sea,  and 
the  Republic  of  Genoa  as  the  sovereign  of  the  Ligurian 
Sea.  Portugal  claimed  sovereignty  over  the  whole  of 
the  Indian  Ocean  and  of  the  Atlantic  south  of  Morocco, 
and  Spain  over  the  Pacific  and  the  Gulf  of  Mexico,  both 
basing  their  claims  on  two  Papal  Bulls  promulgated  by 
Alexander  vi.  in  1493,  which  divided  the  New  World 
between  these  Powers.  Sweden  and  Denmark  claimed 
sovereignty  over  the  Baltic,  and  Great  Britain  over  the 
Narrow  Seas,  the  North  Sea,  and  the  Atlantic  from  the 
North  Cape  to  Cape  Finisterre. 

These  claims  were  more  or  less  successfully  asserted 
for  several  hundreds  of  years.  They  were  favoured  by 
a  number  of  different  circumstances,  such  as  for  instance 
the  maintenance  of  an  effective  protection  against  piracy; 
and  numerous  examples  can  be  adduced  which  show 
that  they  were  more  or  less  recognised.  Thus  Frederick 
III.,  Emperor  of  Germany,  had  in  1478  to  ask  the  per- 
mission of  Venice  for  a  transportation  of  corn  from 
Apulia  through  the  Adriatic  Sea.^  Again,  Great  Britain, 
in  the  seventeenth  century,  compelled  foreigners  to 
take  out  an  English  licence  for  fishing  in  the  North  Sea  ; 
and  when  in  1636  the  Dutch  attempted  to  fish  without 
such  licence,  they  were  attacked,   and  compelled  to 

1  See  Walker,  History,  i.  p.  163. 
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pay  £30,0(X)  us  the  price  for  llie  indulgence.^  Again, 
when  Phihp  II.  of  Spain  was  in  1554  on  \m  way  to 
England  to  marry  Queen  Mary,  the  British  admiral, 
who  met  him  in  the  *  British  Seas,'  fired  on  his  ship  for 
flying  the  Spanish  flag.  And  the  King  of  Denmark, 
when  returning  from  a  visit  to  James  i.  in  IGOO,  was 
forced  by  a  British  captain,  who  met  him  off  the  mouth 
of  the  Thames,  to  strike  the  Danish  flag. 

§  249.  Maritime    sovereignty    found    expression    in  I'mcu.-ai 
maritime  ceremonials  at  least.     Such  State  as  claimed  „i,^n'^f' 
sovereignty  over  a  part  of  the  open  sea  required  foreign  ^j^^"^^ 
vessels  navigating  that  part  to  honour  its  flag  '^  as  a  Sove- 
syinbol  of  recognition  of  its  sovereignty.     So  late  as  '^'"*^"  ^ 
1805  the  British  Admiralty  Regulations  contained  an 
order  ^  to  the  effect  that  *  when  any  of  His  Majesty's 
ships  shall  meet  with  the  ships  of  any  foreign  Power 
within  His  Majesty's  seas  (which  extend  to  Cape  Finis- 
terre),  it  is  expected  that  the  said  foreign  ships  do  strike 
their  topsail  and  take  in  their  flag,  in  acknowledgment 
of  His  Majesty's  sovereignty  in  those  seas  ;   and  if  any 
do  resist,  all  flag  offtcers  and  commanders  are  to  use 
their  utmost  endeavours  to  compel  them  thereto,  and 
not  suffer  any  dishonour  to  be  done  to  His  Majesty.' 

But  apart  from  maritime  ceremonials,  maritime  sove- 
reignty also  found  expression  in  the  levying  of  tolls 
from  foreign  ships,  in  the  interdiction  of  fisheries  to 
foreigners,  and  in  the  control,  or  even  the  prohibition,  of 
foreign  navigation.  Thus  Portugal  and  Spain  attempted, 
after  the  discovery  of  America,  to  keep  foreign  vessels 
altogether  out  of  the  seas  over  which  they  claimed 
sovereignty.  The  magnitude  of  this  claim  created  an 
opposition  to  the  very  existence  of  such  rights.  English, 
French,  and  Dutch  explorers  and  traders  navigated  on 

*  This     ftod     the    two    following  '  See  Fulton,    Tht   Sui^rt  ii/n/y  of 

examples     are     quoted      by     Hull,        rAr  ,&(m  (1911),  pp.  3»  aiur2l>4-20M. 
§  40.  *  Quoted  by  Uall,  §  4C». 
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the  Indian  Ocean  and  the  Pacific,  in  spite  of  the  Spanish 
and  Portuguese  interdictions.  And  when,  in  1580, 
the  Spanish  ambassador  Mendoza  lodged  a  complaint 
with  Queen  Elizabeth  against  Drake  for  having  made 
his  famous  voyage  to  the  Pacific,  Ehzabeth  answered 
that  vessels  of  all  nations  could  navigate  on  the  Pacific, 
since  the  use  of  the  sea  and  the  air  is  common  to  all, 
and  that  no  title  to  the  ocean  can  belong  to  any  nation, 
since  neither  nature  nor  regard  for  the  pubHc  use  permit 
any  possession  of  the  ocean.^ 
Grotius'        s  250.  Queen  Elizabeth's  attitude  was  the  germ  out 

Attack  on*'  n        t  c      t 

Maritime  01  which  grew  gradually  the  present  ireedom  of  the 
reTgnty.  open  sca.  Tweuty-uine  years  after  her  answer  to 
Mendoza,  in  1609,  appeared  Grotius'  short  treatise^ 
Mare  liherum.  His  intention  was  to  show  that  the 
Dutch  had  a  right  of  navigation  and  commerce  with  the 
Indies,  in  spite  of  the  Portuguese  interdictions.  He 
contended  that  the  sea  cannot  be  State  property,  because 
it  cannot  really  be  taken  into  possession  through  occu- 
pation,^ and  that  consequently  the  sea  is  by  nature  free 
from  the  sovereignty  of  any  State. ^  The  attack  of 
Grotius  was  met  by  several  authors  of  different  nations. 
Gentilis  defended  Spanish  and  Enghsh  claims  in  his 
Advocatio  Hispanica,^  which  appeared,  after  his  death, 
in  1613.  Likewise,  in  1613,  WiUiam  Welwood  defended 
the  English  claims  in  his  book,  De  Bmninio  Maris.    John 

^  See  Walker,  History,  i.  p.  161.  ^  Its  full  title  is:    Mare  liherum 

It  is  obvious  that  this  attitude  of  seu  de  Jure  quod  Batavis  competit  ad 

Queen  Elizabeth  was  in  no  waj'  the  indicana  Commercia  Dissertatio,  and 

outcome  of  the  conviction  that  really  it   is   now   proved    that   this    short 

no  State  could  claim  sovereignty  over  treatise  is  only  chapter  12  of  another 

a  part  of    the    open    sea.     For  she  work  of  Grotius,  De  Jure  Praedae, 

herself  did   not   think   of   dropping  which  was  found  in   manuscript  in 

the   British   claims    to    sovereignty  1864   and   published  in   1868.      See 

over  the  'British  Seas.'     Her  argu-  above,  §53. 

ments   against    the   Spanish    claims  ^  See  below,  §  259. 

were   made  in   the   interest   of   the  *  Grotius  was    by  no    means  the 

growing   commerce   and    navigation  first  author  who  defended  the  freedom 

of  England,  and  any  one  daring  to  of  the  sea.     See  Nys,  Les  Origines  du 

apply  the   same    arguments  against  Droit  international,  pp.  381  and  382. 

England'sclaims  would  have  incurred  ^  See  Abbott  in  A.J.,  x.   (1916), 

her  royal  displeasure,  pp.  737-748. 
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Selden  wrote  liis  Mare  chusmn  sirr  dr  Domiiiio  Maris  in 
1()18,  but  it  was  not  j)riutc'(J  uiitii  1035.  Sir  John 
liurouj^lis  wrote  in  1633  his  book,  The  Hovereufnty  of  the 
British  Seas  proved  by  Reeords,  History,  aiid  the  Municijxd 
Iaiws  of  this  Kiuydoin,  but  it  was  not  published  until 
I()51.  In  defence  of  the  claims  of  the  Republic  of 
\ Cnice,  Paolo  Sarpi  published  in  1G7G  his  book  Del 
iJominio  del  Mare  Adriatico,  The  most  imix)rtant  of 
these  books  defending  maritime  sovereignty  is  that  of 
Selden.  King  Charles  i.,  by  whose  command  Selden's 
Mare  clausum  was  printed  in  1035,  was  so  much  im- 
pressed by  it  that,  through  his  ambassador  in  the 
Netherlands,  he  complained  of  the  audacity  of  Grotius 
and  requested  that  the  author  of  the  Mare  liberum  should 
be  punished.^ 

The  general  opposition  to  the  bold  attack  of  Grotius 
on    maritime    sovereignty    prevented    his    immediate 
victory.     Too  firmly  established  were  the  claims  then 
recognised  to  sovereignty  over  certain  parts  of  the  open 
se^  for  the  novel  principle  of  the  freedom  of  the  sea 
to  supplant  them.     Progi'ess  was  made  regarding  one 
point  only — namely,  freedom  of  navigation  of  the  sea. 
England  had  never  pushed  her  claims  so  far  as  to  attempt 
the  prohibition  of  free  navigation  on  the  so-called  BritLsh 
Seas.     And  although  Venice  succeeded  in  keeping  up 
her  control  of  navigation  on  the  Adriatic  till  the  middle 
of  the  seventeenth  century,  it  may  be  said  that  in  the 
second  half  of  that  century  navigation  on  all  part^  of 
the  open  sea  was  practically  free    for  vessels  of    all 
nations.     But  with  regard  to  other  points,  claims  to 
maritime  sovereignty  continued  to  be  kept  up.     Thus 
the  Netherlands  had  by  Article  4  of  the  Treaty  of  West- 
minster,  1674,  to  acknowledge  that  their  vessels  had 
to  salute  the  British  flag  within  the  '  British  Seas  ' 
as  a  recognition  of  British  maritime  sovereignty.* 

'  S.rc  Fhillimore,  i.  §  182.  »  Sw  Hall,  S  40.  p.  U9.  n.  4. 
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Gradual  §  251.  In  spite  of  opposition,  the  work  of  Grotius 
tion°ofthe  was  not  to  be  undone.  All  prominent  writers  of  the 
^/th^^™  eighteenth  century  took  up  again  the  case  of  the  freedom 
Open  Sea.  of  the  opcu  sea,  making  a  distinction  between  the  mari- 
time belt  which  is  to  be  considered  under  the  sway  of 
the  littoral  States,  and  the  high  seas,  which  are  under 
no  State's  sovereignty.  The  leading  author  was  Bynker- 
shoek,  whose  standard  work,  DeDominio  Maris,  appeared 
in  1702.  Vattel,  G.  F.  de  Martens,  Azuni,  and  others 
followed  the  lead.  And  although  Great  Britain  upheld 
her  claim  to  the  salute  due  to  her  flag  within  the  'British 
Seas  '  throughout  the  eighteenth  and  at  the  beginning 
of  the  nineteenth  centuries,  the  principle  of  the  freedom 
of  the  open  sea  became  more  and  more  vigorous  with 
the  growth  of  the  navies  of  other  States  ;  and  at  the 
end  of  the  first  quarter  of  the  nineteenth  century  it 
became  universally  recognised  in  theory  and  practice. 
Great  Britain  silently  dropped  her  claim  to  the  salute, 
and  with  it  her  claim  to  maritime  sovereignty,  and  she 
became  now  a  champion  of  the  freedom  of  the  open 
sea.  When,  in  1821,  Kussia,  which  then  still  owned 
Alaska  in  North  America,  attempted  to  prohibit  all 
foreign  ships  from  approaching  within  one  hundred 
Italian  miles  of  the  shore  of  Alaska,  Great  Britain  and 
the  United  States  protested  in  the  interest  of  the  freedom 
of  the  open  sea,  and  Russia  dropped  her  claims  in  con- 
ventions concluded  with  the  protesting  Powers  in  1824 
and  1825.  Moreover,  when,  after  Russia  had  sold 
Alaska  in  1867  to  the  United  States,  the  latter  made 
regulations  regarding  the  kilhng  of  seals  within  Behring 
Sea,  claiming  thereby  jurisdiction  and  control  over  a 
part  of  the  open  sea,  a  conflict  arose  in  1886  with  Great 
\  Britain,  which  was  settled  by  arbitration^  in  1893  in 
favour  of  the  freedom  of  the  open  sea. 

i  1  See  below,  §  284. 


CONCEITION   OF  THE  OPEN   SEA  413 


CONCEPTION   OF  THE   OPEN   SEA 

FicKI,  ArticU-  M  -WVstUkc.  i.  p.  Ifi4  -  MtK>re.  ii.  §  30H-Rivi«T,  i.  pp.  aS4- 
2S5— Pradicr  Fotl^n'-.  ii.  N'n.  SM  riliii.-iiiii.  6  101  -St<>.iW  in  /fo/ttm- 
dorf,  ii.  p.  483. 

§  252.  The  open  sea  or  the  hjgli  seas  *  is  the  coherent  Di«.rimi- 
body  of  salt  water  all  over  the  greater  part  of  the  globe,  !'*[l!'een 
with  the  exception  of  tlio  maritime  belt  and  the  terri- "••*'"  s*» 
tonal  straits,  guliis,  and  ba}s,  winch  are  parts  of  the  lynai 
sea,  but  not  pai-ts  of  the  open  sea.     Wherever  there  is  ^*^*'"- 
a  salt-water  sea  on  the  globe,  it  is  part  of  the  open  sea, 
provided  it  is  not  i.solated  from,  but  coherent  with,  the 
general  body  of  salt  water  extending  over  the  globe, 
and  provided  that  the  salt-water  approach  to  it  is  navig- 
able and  open  to  vessels  of  all  nations.     The  enclosure 
of  a  sea  by  the  land  of  one  and  the  same  State  does  not 
matter, provided  such  a  navigable  connectionof  saltwater 
as  ii5  open  to  vessels  of  all  natioiLS  exists  between  such  sea 
and  the  general  body  of  salt  water,  even  if  that  navigable 
comiection  itself  be  part  of  the  territory  of  one  or  more 
littoral  States.     Whereas,  therefore,  in  1914  -  the  Dead 
Sea  was  Turkish  and  the  Ai*al  Sea  was  Russian  territorv, 
the  Sea  of  Marmora  was  part  of  the  open  sea,  although 
surrounded  by  Turkish  land,  and  although  the  Bos- 
phorus  and  the  Dardanelles  were  Turkish  territorial 
straits,  because  these  were  open  to  merchantmen  of  all 
nations.^    On  the  other  hand,  the  Sea  of  Azof!  was  not 
part  of  the  open  sea,  but  Russian  territory,  although 
there  existed  a  navigable  connection  between  it  and  the 
Black  Sea.     The  reason  was  that  this  connection,  the 

'  Field  defines  in  Article  53  :  '  The  *  The  Turkish  settlement  wh«  still 

high    M'a«    are    tin-    ii-t-nn.     it,!    all  underconsidemtion  \\  lu-ii  t 'ii-*  xoliinj*- 

eoi.'                                                           X-  went  to  prrj««.     N                        m1  hecu 

t«ii'                                                    .  rri-  made  with  the  sen                 :  Ruitsia. 

U)riAl  haut«  ui  may  uaUuu  wbjil49ver.'  '  See  above,  §  197. 
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Strait  of  Kertch,  was  not  according  to  the  Law  of 
Nations  open  to  vessels  of  all  nations,  since  the  Sea  of 
Azolf  is  less  a  sea  than  a  mere  gulf  of  the  Black  Sea.^ 
The  character  of  the  Inland  Sea  of  Japan  ^  is  doubtful. 
Its  three  entrances,  which  are  less  than  three  miles 
wide,  are  indeed  in  practice  open  to  merchantmen  of 
all  nations,  but  it  is  not  known  whether  this  practice 
is  based  upon  comity  only,  or  upon  a  customary  rule 
of  International  Law.  Moreover,  geographically  con- 
sidered, this  sea  is  more  like  a  vast  bay.  The  claim  of 
Japan  to  its  territorial  character  would  therefore, 
perhaps,  not  be  disputed  by  other  States. 
Clear  In-       §  253.  It  is  uot  uccessary  or  possible  to  particularise 

stances  of  .  •  r    j  i  tj     •  rv    •       j_  j_  • 

Parts  of  every  portion  of  the  open  sea.  It  is  sumcient  to  give 
Sea^^^'^  instances  which  clearly  indicate  its  extent.  To  the 
open  sea  belong,  of  course,  all  the  so-called  oceans — 
namely,  the  Atlantic,  Pacific,  Indian,  Arctic,  and  Ant- 
arctic. But  the  branches  of  the  oceans,  which  go  under 
special  names,  and,  further,  the  branches  of  these 
branches,  which  again  go  under  special  names,  belong 
hkewise  to  the  open  sea.  Examples  of  these  branches 
are  :  the  North  Sea,  the  English  Channel,  and  the  Irish 
Sea  ;  the  Baltic  Sea,  the  Gulf  of  Bothnia,  the  Gulf  of 
Finland,  the  Kara  Sea,^  and  the  White  Sea  ;  the  Medi- 
terranean and  the  Ligurian,  T3n:rhenian,  Adriatic, 
Ionian,  Marmora,  and  Black  Seas  ;  the  Gulf  of  Guinea  ; 
the  Mozambique  Channel ;  the  Arabian  Sea  and  the 
Eed  Sea  ;  the  Bay  of  Bengal,  the  China  Sea,  the  Gulf  of 
Siam,  and  the  Gulf  of  Tonking ;  the  Eastern  Sea,  the 
Yellow  Sea,  and  the  Sea  of  Okhotsk  ;  the  Behring  Sea  ; 
the  Gulf  of  Mexico  and  the  Caribbean  Sea ;  Baffin's  Bay. 

^  So   say   Rivier,    i.    p.   235,  and  f.al  Steam  Navigation  Co.,  [1895]  A.C. 

Martens,   i.    §    97  ;    but    Stoerk    in  644,  and  Piggott,  Nationality,  p.  29. 
Holtzendorff,  ii.  p.  513,  declared  that 

the   Sea  of   Azoff  was   part   of   the  ^  The  assertion  of   some  Russian 

open  sea.  publicists    that    the    Kara    Sea    is 

^  See     The     Imperial     Japanese  Russian     territory    is    refuted     by 

Oovernment  v.  Peninsular  and  Orien-  Martens,  i.  §  97. 
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It  will  be  remembered  that  it  is  doubtful  as  regards 
many  ^ulfs  and  bays  whether  they  belong  to  the  oi>en 
sea  or  are  territorial.^ 


Ill 
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Hall,  §  75— Wefltlake,  i.  pp.  164- 170— Lawrence,  §  100— Twiss,  i.  §§  17'2  173 
-Moore,  ii.  §§  309-310  -Trtylor,  §  'J42— Wheaton,  §  187— Herhhey, 
No8.  203-206— Bluntechli,  gS  304-308— Heirt«r,  §  74— Stoerk  in  Holtzen 
dorff,  ii.  pp.  483-498— Ullmann,  §  101— Bonfile,  Nos.  572-577— Pradier- 
Fod^r^,  ii.  No8.  874-881— Rivier,  i.  §  17— Nys,  ii.  pp.  178-205— Calvo. 
i.  §  346— Fiore,  ii.  Nos.  724,  727,  and  Code,  Nos.  933-935— Martens,  i. 
§  97— Percls,  §  4— Testa,  pp.  63-66— Ortolan,  Dipiomatie  de  la  Afer 
(1856),  i.  pp.  119-149— De  Burgh,  ElemenU  of  Marilinu  Inttmatumal 
Law  (1868),  pp.  1-24— Castel,  Du  Principe  de  la  LiherU  de»  Mers  (1900), 
pp.  37-80. 

§  254.  The  term  *  Freedom  of  the  Open  Sea  '  indi-  Meaning 
cates  the  rule  of  the  Law  of  Nations  that  the  open  sea  ?^l]^ 
is  not,  and  never  can  be,  under  the  sovereignty  of  any  '  Freedom 
State  whatever.     Since,  therefore,  the  open  sea  is  not  opln* 
the  territory  of  any  State,  no  State  has  as  a  rule  a  right  ^**' 
to  exercise  its  legislation,  administration,  jurisdiction,^ 
or  pohce  ^  over  parts  of  the  open  sea.     Since,  further, 
the  open  sea  can  never  be  mider  the  sovereignty  of  any 
State,  no  State  has  a  right  to  acquire  parts  of  the  open 
sea  through  occupation,^  for,  as  far  as  the  acquisition 
of  territory  is  concerned,  the  open  sea  is  what  Roman 

See  above,  §  191.  any  part  of  the  open  pea  covert-*!  for 

*  As  regards  jurisdiction  in  cases  ^^*^  ^'">*'  ^i]  *  vessel  is  by  occupation 
of  collision  and  salvage  on  the  open  *"  ^^'  considered  as  the  tempiTary 
sea,  see  beh.w,  (;<;  265  and  271.  territory  of   the  vtssel's  flag  State. 

J  c        I  .  p  ,«^  And   sotue  French  writers    go   even 

^,J^'  h"*«^ver,  above.  §  190,  oon-  ^^       j  that  and  clain,  a  certain  tone 

oeming  the  zone   for  Revenue  and  ^ound  the  respective  vessel  as  tern- 
Sanitary  Laws.  ^  territ^^rTof   the   flag    St^ite. 

*  Following  Grotius  (ii.  c.  3,  §  13)  But  this  is  an  absolutely  «(:p»Tflnnu»i 
and  Bynker8hoek(Z)«rZ)oniinM>  A/an>,  fiction.  (See  Stoerk  in /'  -'. 
c.  3),  some  writei-s  (for  instance,  ii.  p.  494;  Rivier,  i.  p.  :>:  .i, 
Phillimore,   i.   §  203^   maintain   that  pp.  37-39.  > 
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Law  calls  res  extra  commercium.^  But  although  the 
open  sea  is  not  the  territory  of  any  State,  it  is  never- 
theless an  object  of  the  Law  of  Nations.  The  mere  fact 
that  there  is  a  rule  exempting  the  open  sea  from  the 
sovereignty  of  any  State  whatever  ^  shows  this.  But 
there  are  other  reasons.  For  if  the  Law  of  Nations 
were  to  content  itself  with  the  rule  which  excludes  the 
open  sea  from  possible  State  property,  the  consequence 
would  be  a  condition  of  lawlessness  and  anarchy  on  the 
open  sea.  To  obviate  such  lawlessness,  customary 
International  Law  contains  some  rules  which  guarantee 
a  certain  legal  order  on  the  open  sea,  in  spite  of  the 
fact  that  it  is  not  the  territory  of  any  State ;  and  im- 
portant international  conventions  have  been  concluded 
with  the  same  object. 
Legal  8  255.  Apart  from  the  rules  contained  in  the  con- 

Provisions  ..  -,.  ,  .    ,  n-   •  i 

for  the  ventions  regardmg  salvage,  assistance,  collisions  and 
Open  Sea.  g^f^ty  of  life  at  sca,  which  are  discussed  below,^  this 
legal  order  is  created  through  the  co-operation  of  the 
Law  of  Nations  and  the  Municipal  Laws  of  such  States 
as  possess  a  maritime  flag.  The  following  rules  of  the 
Law  of  Nations  are  universally  recognised,  namely  : 
first,  that  every  State  which  has  a  maritime  flag  must 
lay  down  rules  according  to  which  vessels  can  claim  to 
sail  under  its  flag,  and  must  furnish  such  vessels  with 
some  official  voucher  authorising  them  to  make  use 
of  its  flag ;  secondly,  that  every  State  has  a  right  to 
punish  all  such  foreign  vessels  as  sail  under  its  flag 
without  being  authorised  to  do  so  ;  thirdly,  that  all 
vessels  with  their  persons  and  goods  are,  whilst  on  the 
open  sea,  considered  under  the  sway  of  the  flag  State  ; 
fourthly,  that  every  State  has  a  right  to  punish  piracy 

^  But  the  subsoil  of  the  bed  of  the  ^  The  assertion  of   Stier  -  Somlo, 

open  sea  can,  through  driving  mines  op.  cit. ,  p.  59,  that  this  rule  is  not 

and  piercing  tunnels  from  the  coast,  one  of  customary  International  Law, 

be  acquired  by  a  littoral  State.     See  but  only  a  rule  of  comity,  is  absolutely 

above,  §  221,  and  below,  §§  287c  and  unfounded, 

287rf.  3  See  §§  265,  271,  594. 
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on  the  open  sea  even  if  commit  tod  by  forcignerp,  jind 
that,  with  a  view  to  the  extinction  of  piracy,  men-of-war 
of  all  nations  can  require  all  suspect  vessels  to  show 
their  Hag. 

These  customary  rules  of  International  Law  are,  so 
to  say,  supplemented  by  Municipal  Laws  of  the  mari- 
time Stiites  comprising  provisions,  first,  regarding  the 
conditions  to  be  fulfilled  by  vessels  for  the  pur|)ose  of 
being  authorised  to  sail  under  their  flags  ;  secondly, 
regarding  the  details  of  jurisdiction  over  persons  and 
goods  on  board  vessels  sailing  under  their  flags  ;  thirdly, 
concerning  the  order  on  board  ship  and  the  relations 
between  the  master,  the  crew,  and  the  passengers ; 
fourthly,  concerning  punishment  of  ships  sailing  with- 
out authorisation  under  their  flags. 

§  256.  Although  the  open  sea  is  free,  and  is  not  the  Freedom 
territory  of  any  State,  it  may  nevertheless,  in  its  whole  Open^Sea 
extent,  become   the   theatre   of  war,  since   the  region  ""'^  ^^'*''- 
of  war  is  not  only  the  territories  of   the  belligerents, 
but  Hkewise  the  open  sea,  provided  that  one  of   the 
belligerents  at  least  is  a  Power  with  a  maritime  flag.^ 
Men-of-war  of  the  beUigerents  may  fight  a  battle  in  any 
part  of  the  open  sea  where  they  meet,  and  they  may 
capture   all   enemy   merchantmen   they  meet   on   the 
open  sea.      And,  further,  the  jurisdiction  and  police  of 
the  beUigerents  become,  through  the  outbreak  of  war, 
in  so  far  extended  over  vessels  of  other  States,  that 
beUigerent    men-of-war    may   now    visit,    search,    and 
capture  neutral  merchantmen  for  breach  of  blockade, 
contraband,  and  the  hke. 

However,  certain  parts  of  the  open  sea  can  become 
neutralised,  and  thereby  be  excluded  from  the  region 
of  war.  Thus  the  Black  Sea  became  neutrahsed  in 
1856  through  Article  11  of  the  Peace  Treaty  of  Paris 

*  Concerning   the  distiuotion   bt:twec-M    theatre   and   region   of   w&r,  tee 
■    low,  vol.  ii.  §'70. 

VOL.   I.  2d 
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stipulating  :     '  La  Mer  Noire  est  neutralisee  :    ouverte 

a  la  marine  marchande  de  toutes  les  nations,  ses  eaux 

et  ses  ports  sont  formellement  et  a  perpetnite  interdits 

au  pavilion  de  guerre,  soit  des  puissances  riveraines, 

soit  de  toute  autre  puissance.'    Yet  this  neutralisation 

of  the  Black  Sea  was  abolished  ^  in  1871  by  Article  1 

of  the  Treaty  of  London,  and  no  other  part  of  the  open 

sea  is  at  present  neutralised. 

Naviga-        §  257.  The  freedom  of  the  open  sea  involves  perfect 

Ce"e-*^     freedom  of  navigation  for  vessels  of  all  nations,  whether 

moniaia    meu-of-war,  other  public  vessels,  or  merchantmen.     It 

on  the         .  '  ■*- 

Open  Sea.  iuvolves,  further,  absence  of  compulsory  maritime  cere- 
monials on  the  open  sea.  According  to  the  Law  of 
Nations,  no  rights  whatever  of  salute  exist  between 
vessels  meeting  on  the  open  sea.  All  so-called  mari- 
time ceremonials  on  the  open  sea  ^  are  a  matter,  either 
of  courtesy  and  usage,  or  of  special  conventions  and 
Municipal  Laws  of  those  States  under  whose  flags  vessels 
sail.  In  particular,  no  State  has  any  right  to  require 
a  salute  from  foreign  merchantmen  for  its  men-of-war.^ 
The  freedom  of  the  open  sea  involves  likewise  freedom 
of  inoffensive  passage  *  through  the  maritime  belt  for 
merchantmen  of  all  nations,  and  also  for  men-of-war 
of  all  nations,  in  so  far  as  the  part  of  the  maritime  belt 
concerned  forms  a  part  of  the  highways  for  international 
traffic.  Without  such  freedom  of  passage,  navigation 
on  the  open  sea  by  vessels  of  all  nations  would  be  a 
physical  impossibility. 
Claim  of  §  258.  Siuce  no  State  can  exercise  protection  over 
Maritime  vcsscls  that  do  uot  Sail  uudcr  its  flag,  and  since  every 
Flag.  vessel  must,  in  the  interest  of  the  order  and  safety  of 
the  open  sea,  sail  under  the  flag  of  a  State,  the  question 

^  See  above,  §  181.  merchantmen  to  show  their  flags  has 

^  But  not  within  the  maritime  belt  nothing  to  do  with  ceremonials,  but 

or    other    territorial    waters.       See  with  the  supervision  of  the  open  sea 

above,  §§  122  and  187.  in   the   interest  of   its   safety.     See 

^  That    men-of-war    can    on    the  below,  §  266. 
open    sea     ask     suspicious    foreign  *  See  above,  §  188. 
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was  (li  .  11  <  A  before  the  World  War,  whether,  not  onlv 
inantimo  Mates,  but  also  Stato.s  with  no  sea-<oai»t« 
( ouUi  claim  a  maritime  thig.  At  that  time  no  State 
without  a  soaboanl  actually  had  a  maritime  Hag,  and 
all  vessels  lx'lon«^inj^  to  it.s  Hubjrcts  siiilcHl  under  the  flag 
of  a  maritime  State.  The  question  was  discussed,  in 
particular,  in  Switzerland.  In  180^1,  1874,  1889  and 
1891,  Swiss  merchants  in  foreign  ports  apj)lied  to  the 
Swiss  Bundesrath  for  j^ermission  for  their  vessels 
to  sail  under  the  Swiss  tiag ;  but  the  Swiss  Govern- 
ment refused  to  have  a  maritime  Hag,*  though  it 
had  no  doubt  that  it  had  a  claim  to  such  flag,  because  it 
was  aware  of  the  difficulties  arising  from  the  fact  that, 
as  Switzerland  had  no  seaports  of  her  own,  vessels  sail- 
ing under  her  tlag  would  in  many  [xjiuts  have  to  depend 
upon  the  gooilwill  of  the  maritime  Powers.- 

The  author  did  not  doubt  that  the  freedom  of 
the  open  sea  involved  a  claim  of  any  State  to  a 
maritime  flag ;  ^  and  since  the  World  War,  by  the 
Treaties  of  Peace,*  the  High  Contracting  Parties  have 
agreed  to  recognise  the  flag  flown  by  the  vessels  of 
an  Allied  or  Associated  Power  having  no  sea-coast, 
but  registered  at  a  place  within  its  territory  serving 
as  a  port  of  registry. 

Such  States  as  have  a  maritime  flag  as  a  rule  have 
a  war  flag  different  from  their  commercial  flag ;  some 
States,  however,  have  one  and  the  same  flag  for  both 
their  na\T  and  their  mercantile  marine.  But  it  must 
be  mentioned  that  a  State  can  by  an  international 
convention  be  restricted  to  a  mercantile  flag  onl\',  such 
State  being  prevented  from  having  a  navy.    This  was 

'  See  Uuber.  Die  rtekdithen  Ver-  thuruui;hly     by     Huber,     op.     ear., 

fcd/hii'tt  finer  ScMweizeruek«»  Meeret-  pp.  5-'2l. 

9ek^a^rt    wmUr    BckwetMer    Floffye  *  See    Haber.   op.    rii.,   pp.    6-11, 

(1918).  pp.  3-ft.  wh..  a^freed.  mmI  WeatUke.  i.  p.  169, 

*  The    queetiun    u    di«nia«ed    by  m  tii  .iitiaented. 

Cklvu.  I.  S  427  :  TwiM.  i.  tf  197  ukI  '.y.  Traaty  of  Pm«v  witli  Ocr- 

108 ;     WwtUke.    L     p.     169 ;     and  niMiy.  Ani«le  973. 
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formerly   the   position   of   Montenegro  ^   according   to 

Article  29  of  the  Treaty  of  Berlin  of  1878. 

The  Dominions  of  Canada,  Australia,  and  New  Zealand 

have  a  maritime  flag  which  is  a  modification  of  the 

British  flag.^ 
Rationale      §  259.  Grotius   and   many  writers  who  follow  ^  him 
Freedom  establish  two  facts  as  the  reason  for  the  freedom  of  the 
of  the       open  sea.      They  maintain,  first,  that  a  part  of  the 

Open  Sea.     ^  "^  re        ■      i  -ii 

open  sea  could  not  be  enectively  occupied  by  a  navy, 
and  could  not  therefore  be  brought  under  the  actual 
sway  of  any  State  ;  secondly,  that  nature  does  not  give 
a  right  to  anybody  to  appropriate  such  things  as  may 
inoffensively  be  used  by  everybody  and  are  inexhaustible, 
and,  therefore,  sufficient  for  all.^  The  last  argument 
has  nowadays  hardly  any  value,  especially  for  those 
who  have  freed  themselves  from  the  fanciful  rales  of  the 
so-called  Law  of  Nature.  And  the  first  argument  is 
now  without  basis  in  face  of  the  development  of  the 
modern  navies,  since  the  number  of  public  vessels  which 
the  different  States  possess  at  present  would  enable 
many  a  State  to  occupy  efiectively  one  part  or  another 
of  the  open  sea.  The  real  reason  for  the  freedom  of 
the  open  sea  is  represented  in  the  motive  which  led  to 
the  attack  against  maritime  sovereignty,  and  in  the 
purpose  for  which  such  attack  was  made — namely,  the 
freedom  of  communication,  and  especially  commerce, 
between  the  States  which  are  severed  by  the  sea.  The 
sea  being  an  international  highway  which  connects 
distant  lands,  it  is  the  common  conviction  that  it  should 
not  be  under  the  sway  of  any  State  whatever.     It  is  in 

^  See  above,    §   127,   but  it  was  waters  were  no  longer  closed  to  men- 
doubtful    before     the    World    War  of -war    of    all   nations.     See    R.G., 
whether  this  restriction  was  still  in  xvii.  (1910),  pp.  173-176. 
existence,  since  Article  29  was,  after  ^  See  above,  §  94a,  and  Ewart  in 
the  annexation  of  Bosnia  and  Herze-  A.J.,  vii.  (1914),  pp.  780-783. 
govina  by  Austria  in  1908,  mpdified  ^  See,  for  instance,  Twiss,  i.  §  172, 
by  the  Powers,  so  that  the  port  of  and  Westlake,  i.  p.  160. 
Antivari  and  the  other  Montenegrin  ^  See  Grotius,  ii.  c.  2,  §  3. 
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the  interest  ol  five  inlcn  ourse  '  between  the  State«  that 
the  priiuiple  of  tlie  freedom  of  the  open  turn  haw  become 
universiilly  reeogniseil  and  will  alwayH  be  upheld.* 


IV 
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V«lt<?I.  li.  §  80  HhII.  §  45-\Vo8tUkc,  i.  pp.  170  180— Lftwrenoe,  i  100— 
H<»lIiH^k.  p.  4:i8-TayK)r,  g§  2e2-2«}7  -  Walker,  §  20-Hen.hey,  No«.  207- 
210— Wheat.m,  §  100— Moore,  ii.  §§  309  310— BlunUchli,  ^  317  352— 
HeffU-r,  §§  78  80— Stotrk  in  IliJlzfndvrf,  ii.  pp.  518-650  -Linzt,  g  25— 
HontiU,  No8.  578-580,  597-613  -DcapaKnet,  Nmm.  422-4:«)— M*rijfnh»o, 
ii.  pp.  536  553— Pnulier-Fod^r^,  v.  Nos.  2370  2470— Rivier,  i.  S  18— 
Nys,  ii.  pp.  178  215— Calvo,  i.  §^  385-473— Fiure,  ii.  Nob.  730-742,  and 
Cu(U,  No8.  1000  1032— Murtena,  ii.  §§  55-5«J— Perels,  §  12— Testa,  pp. 
98  H2-0rlolrtii.  DifJomntie  d<  la  Mer{lH5f>),  i.  254-325— Hall,  Ft-rti'jn 
rowers  and  Jurisdiclion  qf  the  British  Crown  (1894),  §§  106-109. 

§  260.  Jurisdiction  on  the  open  sea  is  in  the  main  Juriadic- 
connected  with  the  maritime  flag  under  which  vessels  the  Open 
sail.     This  is  the  consequence  of  the  fact  stated  above  ^  '^*„iy 
that  a  certain  legal  order  is  created  on  the  open  sea  connected 
through  the  co-operation  of  rules  of  the  Law  of  Nations  Flag, 
with  rules  of  the  Municipal  Laws  of  such  States  as 
possess  a  maritime  flag.     But  two  points  must  be  em- 
phasised.    The  one  is  that  this  jurisdiction  is  not  juris- 
diction over  the  open  sea  as  such,  but  only  over  vessels, 
persons,  and  goods  on  the  open  sea.     And  the  other 
is  that  jm'isdiction  on  the  open  sea  is,  although  mainly, 
not  exclusively  connected  with  the  flag  under  which 
vessels  sail,  because  men-of-war  of  all  nations  have,  as 
wiU   be   seen,^  certain   powers   ov^r   merchantmen    of 
all  nations.     The  points  which  must  therefore  be  here 
discussed  singly  are :  the  claim  of  vessels  to  sail  under 

^  See  above,  §  142.  certain  parU  of  the  ooen  tea.     See 

*  Connected  with   t!ie   reason  for  1'    .  '        I'J^rA,    ii.     Woe.     881-885, 

the  freedom  of  the  open  sea  in  the  .«     point    is    exhaustively 

merely  th' •■•■'  •■   ■■  --i-  •'ht  .ii».  u:m»^. 


■  See  ftbove,  8  2U. 


the  vessil  -li 

an  inteniii'. .   .....  ,.  .       , .-'1 

from  navigatioij  ou  tiie  whole  or  on  *  See  below,  §  M6. 
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a  certain  flag,  ship  papers,  the  names  of  vessels,  the 
connection  of  vessels  with  the  territory  of  the  flag 
State,  the  safety  of  traffic  on  the  open  sea,  the  powers 
of  men-of-war  over  merchantmen  of  all  nations,  and, 
lastly,  shipwreck. 
Claim  of       §261.  The  Law  of  Nations  does  not  include  any 
^ff  under  ^^l^s  regarding  the  claim  of  vessels  to  sail  under  a  certain 
a  certain  maritime  flag,  but  imposes  the  duty  upon  every  State 
having  a  maritime  flag  to  stipulate  by  its  own  Municipal 
Laws  the  conditions  to  be  fulfilled  by  those  vessels  which 
wish  to  sail  under  its  flag.     In  the  interest  of  order  on 
the  open  sea,  a  vessel  not  saihng  under  the  maritime 
flag  of  a  State  enjoys  no  protection  whatever,  for  the 
freedom  of  navigation  on  the  open  sea  is  freedom  for 
such  vessels  only  as  sail  under  the  flag  of  a  State.     But 
a  State  is  absolutely  independent  in  framing  the  rules 
concerning  the  claim  of  vessels  to  its  flag.     It  can  in 
particular  authorise  such  vessels  to  sail  under  its  flag 
as  are  the  property  of  foreign  subjects  ;  but  such  foreign 
vessels  saihng  under  its  flag  fall  thereby  under  its  juris- 
diction.    The  different  States  have  made  different  rules 
concerning  the  sailing  of  vessels  under  their  flags.^  Some, 
as  Great  Britain  ^  and  Germany,^  allow  only  such  vessels 
to  sail  under  their  flags  as  are  the  exclusive  property  of 
their  citizens  or  of  corporations  estabhshed  on  their 
territory.     Others,   as  Argentina,   allow  vessels  which 
are  the  property  of  foreigners.     Others  again,  as  France,^ 
allow  vessels  which  are  only  in  part  the  property  of 
French  citizens.* 

^  See  Calvo,  i.   §§  393-423,  where  *  The   Institute   of   International 

the   respeotive   Municipal    Laws   of  Law    adopted,    at    its    meeting    at 

most  countries  are  given.  Venice — see   Annuaire,    xv.    (1896), 

-  See     §     1     of     the     Merchant  p,    201— in    1896,    a    body    of    ten 

Shipping     Act,      1894      (57     &     58  rules     concerning     the     sailing     of 

Vict.   c.    60),   and   §§   51  and  80  of  merchantmen    under    the    maritime 

the   Merchant   Shipping   Act,    1906  flag  of   a  State  under  the  heading  : 

(6  Edw.  VII.  c.  48).  '  Ragles     relatives    k     I'Usage     du 

^  At  any  rate,  before  the  World  Pavilion  national  pour  les  Navii-es 

War.  de  Commerce.' 
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But  110  State  can  allow  a  vessel  to  sail  under  its  flag 
which  alroatly  sails  under  the  (lag  of  another  State. 
A  vessel  sailing  under  the  flags  of  two  different  States, 
like  a  vessel  not  sailing  under  the  flag  of  any  State,  does 
not  enjoy  any  protection  whatever.  Nor  is  protection 
enjoyed  by  a  vessel  sailing  under  the  flag  of  a  State 
which  has  no  maritime  flag.^  Vessels  belonging  to 
subjects  of  such  a  State  must  obtain  authority  to  sail 
under  the  flag  of  another  State,  if  they  wish  to  enjoy 
protection  on  the  open  sea.  ^  And  any  vessel,  although  the 
property  of  foreigners,  which  sails  without  authority  under 
the  flag  of  a  State,  may  be  captured  by  the  men-of-war 
of  such  State,  prosecuted,  punished,  and  confiscated.^ 

§  262.  All  States  with  a  maritime  flag  are  by  the  Ship 
Law  of  Nations  obhged  to  make  private  vessels  saihng  *^"* 
under  their  flags  carry  on  board  so-called  ship  papers, 
which  serve  the  purpose  of  identification  on  the  open 
sea.  But  neither  the  number,  nor  the  kind,  of  such 
papers  is  prescribed  by  International  Law,  and  the 
Municipal  Laws  of  the  different  States  differ  much  on 
this  subject.^  They  do,  however,  agree  to  the  following 
papers  : 

(1)  An  official  voucher  authorising  the  vessel  to  sail 
under  its  flag.  This  voucher  consists  of  a  Certificate  of 
Registry,  in  case  the  flag  State  possesses,  like  Great 
Britain  and  Germany  for  instance,  a  register  of  its  mer- 
cantile marine  ;  in  other  cases  the  voucher  consists 
of  a  Passport,  Sea-letter,  Sea-brief,  or  of  some  other 
document  serving  the  purpose  of  showing  the  vessel's 
nationality. 

(2)  The  Muster  Roll— This  is  a  list  of  all  the  members 
of  the  crew,  their  nationahty,  and  the  like. 

*  But  8ee  above,  §  258.  '  See  Holland,  Mmual  of  Xaval 

*  See  the  case  of   The  Steatruhip  Prize    Law,  §§    178-rj4.    where    the 
i^aori /rin<7,  [1909]  A.C.  662,  and  §§  papers     required    hy    the    different 
69  and  76  of  the  Merchant  Shipping  maritime  States  are  enumerated. 
Act,  1894  (57  &  58  Vict.  c.  60). 
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(3)  The  Log  Booh. — This  is  a  full  record  of  the  voyage, 
with  all  nautical  details. 

(4)  The  Manifest  of  Cargo. — This  is  a  list  of  the  cargo 
of  a  vessel,  with  details  concerning  the  number  and  the 
marking  of  each  package,  the  names  of  the  shippers 
and  the  consignees,  and  the  like. 

(5)  The  Bills  of  Lading. — These  are  duplicates  of 
the  documents  which  the  master  of  the  vessel  hands 
over  to  the  shipper  of  the  goods  on  shipment. 

(6)  If  the  vessel  is  chartered,  the  Charter  Party. 
This  is  the  contract  between  the  owner  of  the  ship, 
who  lets  it  wholly  or  in  part,  and  the  charterer,  who 
hires  it. 

Names  of      §  263.  Evcry  State  must  register  the  names  of  all 

esse  s.    pj^jyg^^g  vessels  saihug  under  its  flag,  and  it  must  make 

them  bear  their  names  visibly,  so  that  every  vessel  may 

be   identified   from   a   distance.     No   vessel   must   be 

allowed  to  change  her  name  without  permission  and 

fresh  registration.^ 

Terri-  §  264.  It  is  a  customary  rule  of  the  Law  of  Nations 

Quality  of  ^^^^  mcu-of-war  and  other  pubHc  vessels  of  any  State 

Vessels  on  are,  whilst  on  the  open  sea  as  well  as  in  f  oreiffn  terri- 

the  Open    ,.,  .  .  .^  iii 

Sea,  tonal  waters,  m  every  pomt  considered  as  though  they 
were  floating  parts  of  their  home  States.^  Private 
vessels  are  only  considered  as  though  they  were  floating 
portions  of  the  flag  State  in  so  far  as  they  remain  whilst 
on  the  open  sea  in  principle  under  the  exclusive  juris- 
diction of  the  flag  State.  Thus  the  birth  of  a  child,^  a 
will  or  business  contract  made,  or  a  crime  *  committed 
on  board  ship,  and  the  like,  are  considered  as  happening 
on  the  territory,   and  therefore  under  the  territorial 

^  As   regards  Great   Britain,    see  ^  Marshall  v.  Murgatroyd,  (1870) 

§§    47    and    48  of     the    Merchant  L.R.    6   Q.B.  31  ;    and    the    British 

Shipping    Act,  1894,    and     §§     50  Nationality    and    Status    of    Aliens 

and   53   of   the  Merchant  Shipping  Act,  1914(4  &5Geo.  v.  c.  17),  §  l(l)c. 

Act,  1906.  *  See  Jordan  in  R.I.,  2nd  Ser.  x. 

*  See   above,  §    172,    and   below,  (1908),  pp.  341-362  and  481-500  ;  and 

§§  447-451,  R.  V.  Ledey,  (1860)  Bell  220. 
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supremacy  of  the  flag  ^  State.  But  although  they 
appear  in  this  respect  as  though  they  were,  private 
vessels  are  in  fact  not  lloating  portions  of  the  Hag 
State.  For  in  time  of  war  belligerent  men-of-war 
can  visit,  search,  and  capture  neutral  private  vessels 
on  the  open  sea  for  breach  of  blockade,  contraband, 
and  the  like,  and  in  time  of  peace  men-of-war  of  all 
nations  have  certain  powers  ^  over  merchantmen  of 
all  nations. 

§  265.  Until  1910  no  rules  of  the  Law  of  Nations  existed  Safety  of 
for  the  purpose  of  preventing  coUisions,  saving  lives  ^^eO^^n 
after  coUisions,  and  the  hke  ;  but  every  State  possessing  ^^^ 
a  maritime  flag  had  enacted  laws  concerning  signalling, 
piloting,  com:ses,  collisions,  and  the  Hke,  which  were 
appHcable  to  vessels  sailing  under  its  flag  on  the  open 
sea.  Although  every  State  could  then  legislate  on 
these  matters  independently,  there  was  a  tendency 
during  the  second  half  of  the  nineteenth  century  to 
follow  the  lead  given  by  Great  Britain  in  the  Merchant 
Shipping  Amendment  Act  of  1862,  with  its  '  Regula- 
tions for  preventing  Collisions  at  Sea,'  and  the  Merchant 
Shipping  Acts  of  1873  and  1894.  Moreover,  the  Com- 
mercial  Code  of  Signals  for  the  Use  of  all  NationSy 
pubhshed  by  Great  Britain  in  1857,  was  adopted  by 
all  maritime  States.  In  1889  a  conference  of  eighteen 
maritime  States  took  place  at  Washington,  which 
recommended  a  body  of  rules  for  preventing  collisions 
at  sea  to  be  adopted  by  each  State, ^  and  a  revision  of 
the  Code  of  Signals.  These  regulations  were  revised  in 
1890  in  England,  and,*  after  some  direct  negotiations 
between  the  Governments,  most  maritime  States  made 

^  Since,      however,       individuals  *  See  below,  §  266.     The  question 

abroad  remain    under    the  personal  of  the  territoriality  of  vesseb  is  ably 

supremacy    of     their     home    State,  discussed  by  Hall,  §§  76-79. 

nothing   can   prevent  a  State  from  '  See  Martens,  y.R.G.,  2nd  Ser. 

legislating    as    regards   such    of    its  xvi.  p.  416. 

citizens  as  sail  on  the  open  sea  on  *  See  Martens,  N.B.O.,  2nd  Ser. 

board  a  foreign  vessel.  xxii.  p.  113. 
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corresponding  regulations.  A  new  and  revised  edition 
of  the  International  Code  of  Signals  was  published 
by  the  British  Board  of  Trade,  in  conformity  with 
arrangements  with  other  maritime  Powers,  in  1900, 
and  was  in  general  use  ^  before  the  World  War.  Early 
in  1920,  a  committee  was  appointed  by  the  British 
Grovernment  to  prepare  a  new  version. 

But  whereas  before  1910  there  were  no  rules  of  Inter- 
national Law  on  these  matters,  in  that  year,  at  a  con- 
ference held  at  Brussels,  to  which  all  the  maritime  States 
of  Europe,  the  United  States  of  America,  and  most  of 
the  South  American  States  sent  representatives,  two 
conventions  were  signed  on  September  23,  one  *  for 
the  unification  of  certain  rules  of  law  with  respect  to 
coUisions  between  vessels,"  and  the  other  '  for  the  uni- 
fication of  certain  rules  of  law  respecting  assistance  and 
salvage  at  sea."  ^  To  carry  out  these  two  conventions 
the  Maritime  Conventions  Act^  was  passed  in  1911. 
Moreover,  as  a  result  of  the  disaster  to  the  liner  Titanic, 
an  international  conference  met  in  London  in  1913  to 
draw  up  a  convention  for  the  safety  of  life  at  sea. 
The  convention  was  signed  on  January  20,  1914,  was 
to  be  ratified  not  later  than  the  end  of  that  year,  and 
to  come  into  operation  on  July  1,  1915.  But  owing  to 
the  World  War  no  further  steps  were  taken  with  regard 
to  it,  and  the  coming  into  force  of  the  Merchant  Ship- 
ping (Convention)  Act,  1914,*  which  was  passed  in 
Great  Britain  to  give  effect  to  the  convention,  has,  in 
consequence,  been  postponed  from  time  to  time.^ 

^  This  matter  of  collision  at  sea,  ^  1  &  2  Geo.  v.  c.  57.     As  to  the 

as  it  stood  in  1899,  is  exhaustively  second  of  these  conventions,  see 
treated  by  Prien,  Der  ZusammenStoss       below,  §  271. 

von  Schiffen  nach  den   Gesetzen  des  a  a    o.  ^  r^                   en      m 

351  j7    77    Id  J     A     iQnn\       Q        1  *  4  &  0  Geo.  V.  c.  50.     Ihe  con- 

Erdoalls  {2nd  ed.    1899).      bee  also  ,.        .         ■   .   j                v,  j   i    ^ 

Smith,  The  Law  Relating  to  the  Rule  Jt^'^f'l  '^  P""*^^  ^^.  ^  schedule  to 

of  the  Road  at  Sea  (1910).  *^.^  ^f^,,^^^  ^l'^™^^^'  '"  ^•'^•' 

^  Misc.,  No.  5  (1911),  Cd.  5558 ;  ^"^-  ^l^^^^'  PP'  ^^^"^^S. 

Treaty  Ser.  (1913),  No.  4;  Martens,  ^  London    Gazette,    December    9, 

N.R.G.,  3rd  Ser.  vii.  p.  711.  1919. 
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But  altliuiigh  certuin  rule.s  of  law  which  are  to  be 
appHetl   in   attioiLs   relating   to   collisioiLs  at  8ea   have 
been  settlcxl  by  the  first  of  the  conventions  just  men- 
tioned,^ the  question  as  to  what  courts  have  jurisdic- 
tion in  such  actions  is  not  at  all  settled.-    That  the 
damaged  innocent  vessel  can  bring  an  action  against  the 
guilty  .ship  in  the  courts  of  the  lattcr's  Hag  State  is 
beyond  doubt,  since  jurisdiction  on  the  open  sea  follows 
the  flag.     If  the  rule  that  all  vessels  while  on  the  open 
sea  are  considered  under  the  sway  of  their  Hag  Sl^te 
were  one  without  exception,  no  other  State  could  claim 
jurisdiction  in  cases  of  colhsion.     But  in  fact  mari- 
time Suites  ^  do  claim  jurisdiction  over  vessels  flying 
other  flags,  though  their  practice  is  not  uniform.     Thus, 
for  instance,  France  "*  clainus  jurisdiction  if  the  damaged 
ship   is    French,    although    the    guilty  ship    may    be 
foreign,  and  also  if  both  ships  are  foreign  in  case  both 
consent,  or  for  urgent  measures  having  a  provisional 
character,  or  in  case  France  is  a  place  of  payment. 
Thus,  further,  Italy  ^  claims  jurisdiction,  even  if  both 
ships  are  foreign,  in  case  an  Italian  port  is  the  port 
nearest  to  the  collision,  or  in  case  the  damaged  ship 
was  forced  by  the  colhsion  to  remain  in  an  Itahan  port. 
Great  Britain  goes  farthest,  for  the  Admiralty  Court 
claims  jurisdiction   provided   the   guilty   ship   is   in  a 
British   port  at  the  time    the  action  for  damages   is 
brought,  even  if  the  colhsion  took  place  between  two 

>  Both  the  Brussels  Conventions  of  Laws  (2nd  eti.),  pp.  650-652  and  790  ; 

1910  are  in    the   list  of  niultilateml  Foot*,    Private    IrUtntcUiomal  Juris 

treatieM  of  an  economic  or  tet-linical  jirudmct  (3nl  v*\.),  pp.  488  and  495  ; 

character  which,  according;  to  Article  Westlake, /^n"f<i'    '■  '         /..../  /  ■■'• 

282   of    the    Treaty    of    Peace    with  (4th    ed.),    pp. 

Germany,  'shall  alone  Ije  applied  as  Tht  Law  vi  '    ■ 

between  Germany  and  tliosc  of  the  1910);  \\'\\ 

Allied  and  AR"«>oiiittd   Powers  party  oti  tfif  Juru 

tlu-i.to.'      Set-  Kol'.w.  ?  .'iSl^,  III  Admiraity  .IrJiormorU 

=  Nv  Philliiuori-,  iv.  «iSl5:  Calvu,  Halsl.ury,    Tht    L<iir$    oj 

i.    is    444  ;    Pnulier  Fi-lei^.    v.    N<.s.  CW^WMm*.  vol.  xxvi.  p.  359. 

23»)2  2374  ;  Bar,  PrityxU  Interrvitwutl  *  See  above.  §  146.  

Lnxc  (2nd  ed.  translated  by  Gillespie),  *  See  Pradier-Foilir*,  v.  No.  2MS. 

pp.  720  aud  928;  Dioey,  Conjlict  qf  *  6««Pr»d»erFod*r*,  v.  No.2S64. 
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foreign  ships  on  the  high  seas.^     The  court  justifies 

this   extended   claim  of  jurisdiction  '^  by  maintaining 

that  coUision  is   a   matter   communis  juris,  and  can 

therefore  be  adjudicated  upon  by  the  courts  ^  of  all 

maritime  States.* 

Powers  of     §  266.  Although  the  freedom  of  the  open  sea,  and 

wlr  over  ^^^  f^ct  that   vcsscls  ou  the  open  sea  remain  under 

^^\       the  jurisdiction  of  the  flag  State,  exclude,  as  a  rule,  the 

chantmen  ^  .  .  . 

of  all  exercise  of  the  authority  of  any  State  over  foreign 
vessels,  certain  exemptions  exist  in  the  interest  of  all 
maritime  nations.     They  are  : 

(1)  Blockade  and  Contraband. — In  time  of  war  belli- 
gerents can  blockade,  not  only  enemy  ports  and  terri- 
torial coast  waters,  but  also  parts  of  the  open  sea 
adjoining  those  ports  and  waters,  and  neutral  merchant- 
men attempting  to  break  such  a  blockade  can  be 
confiscated.  And,  further,  in  time  of  war  belligerent 
men-of-war  can  visit,  search,  and  eventually  seize 
neutral  merchantmen  for  carriage  of  contraband,  and 
the  hke. 

(2)  Verification  of  Flag. — It  is  a  universally  recog- 
nised customary  rule  of  International  Law  that  men-of- 
war  of  all  nations,  in  order  to  maintain  the  safety  of 
the  open  sea  against  piracy,  have  the  power  to  require 
suspicious  private  vessels  on  the  open  sea  to  show  their 
flag.^    But   such   vessels   must   be   suspicious.     Since 

^  Or   even    in    foreign    territorial  Steam    Navigation     Co.,    (1883)    10 

waters.     See    Williams   and   Bruce,  Q.B.D.  537. 

op.  cit. ,  p.  78  :   '  The  Admiralty  Court  ^  The  practice  of  the  United  States 

from  ancient  times  exercised  juris-  of  America  coincides   with  that  of 

diction  in  cases  of  collision  between  Great  Britain  ;  see  the  case  of   The 

foreign  vessels  on  the  high  seas  ;  and  Belgenland,  (1885)  114  U.S.  355,  and 

since  the  Admiralty  Court  Act,  1861,  Wharton,  i.  §  26. 

it  has  entertained  suits  for  collision  *  The  Institute    of    International 

between  ships  in  foreign  waters,  and  Law,  at  its  meeting  at  Lausanne  in 

between  an   English   and  a  foreign  1888,  adopted  two  rules  concerning 

L'.hip  in  foreign  waters.'  jurisdiction  in  cases  of  collision  ;  see 

-  The    Johann   Friederich,   (1838)  Annuaire,  x.  (1889),  p.  152. 

1  W.  Rob.  35  ;  The  Chartered  Mer-  ^  So-called   '  Droit  d'Enquete '  or 

cantile  Bank  of  India,  London,  and  '  Verification    du    Pavilion. '       This 

China    v.     The    Netherlands    India  power    vested     in    men-of-war    has 
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.4  siLspiciouB  voKsel  may  Btill  Ijc  a  \nrn\e  alt!'"".ri,  w|,o 
BhowH  a  Hag,  Hhe  nmy  further  bo  Kt<)|)piHl  and  «  lor 

the  purpose  of  iiw]K'tti!ig  her  |)a|)erH  ami  thereby  verify- 
ing the  thig.  It  in,  however,  (|uitc  obvious  that  thw 
power  U'loni^n^  to  men-of  war  must  not  be  abuited, 
ami  tliat  tlie  home  State  i«  responisibie  for  damages  in 
^e  a  man-of-war  stops  and  visit*  a  foreign  merchant- 
man witliout  sufficient  groimd  of  suspicion.  Tlie  right 
of  every  State  to  punish  piracy  on  the  0|)en  sea  will 
U«  treattni  below,  §§  272-280. 

(3)  So-callai  Right  of  Pursuit. — It  is  a  universally 
re<(M:iiiM'il  customary  rule  that  men-of-war  of  a  littoral 
State  can  pursue  into  the  0|>en  sea,  seize,  and-iiting 
back  •••♦"  '  port  for  trial,  any  foreign  merchantman 
thafli  1  itetTtTle  law  whilst  in  the  territorial  waters 
of  that  State.  But  such  pursuit  into  the  open  sea  is 
permissible  only  if  commenced  while  the  merchantman 
is  still  within  those  territorial  waters  or  has  only  just 
escaped  thence,  and  the  pursuit  nmst  stop  as  soon  as  the 
merchantman  passes  into  the  maritime  belt  of  another 
State.i 

(4)  Abuse  of  FUu^r-At  is  another  universally  recog- 

giveii  l>t^•a^iuIl  It)  muili  <U~]iu?«- and  Wjri.            V  •- General  Aot 

diiifU!ssio!i,  l...t  111  f.i.t  ii'.lH.ix  ile-nie*  of    ■  :cno«  of  1800 

that    111    <  .i-«f    oi     ^'KiNc     Mi-pii  ion  Ftijjui  u«-«i     in  it  lueir     inen-of-WAr 

it  cl<---.  t-M-t      .stN.-   Tuis-,  1    ;  i<<3 ;  diould  have  the  po«w,  to  oertain 

H*ll,  §  81;  Yiutv,  u.    Ni.h.  73l' 73C  ;  (xiru  of  the   •   —    "'—re  tUw 

PercU,  §  17;  Taylor,  f  266;  Bontils,  trafHe  atill  i-  p  every 

No.  5s5.  auBptft  vt-iiiM  ;  ..     This 

'  See  liall,  §  80.  *t  rogmted 

by  I  <  •ermain 

*  The  four  exi^ptiuns  mentionad  on  bepbeutber  lU,    ii^li^.      The  new 

in    the    text    above    are    InummI    on  oooTention  drie«    not    cuoUin    auy 

univefaall}'     reouKtiiaed     ciutoioary  uin!' 

rules  uf  the  Law  of  Natiotu.     It  is,           (J  ■  >>t  of  the  fiahoriai 

of  euurae,  poasible  fur  Statt^ii  t**  roter  in  '  "v-a,  special  oniiaara  of 


into    treaty    agreemcniM,   K>^'"K    ^  th-                      vera  contrtil  all  I          _ 

the   tucn-ofwar  of    ea«.-h   tuiditional  veAM-i^    nwi    Uunbuata.     Hoe  betov, 

powers  over  merchantmen  bcioii|{int{  M  2tt2  aiul  283. 

to  the  others  on  the  open  sea.     Under  (3)  In  the  interest  of  Tr«'><^«Unti« 

such  agreements,  the  foUowinit  sddi-  t«l«gra|»h  rwhlaa,  man-                    he 

tion.!  •V'i-pti<ius  may  U; enumerated,  lignatory  Powara  of  th'            .    tor 

«>-                   wcvcr,  not  universal :  the  protoetion  of  moil  cabi—  b»v« 

interest   of    the    rap-  certain  powers  over 

preaaujxi    uf    Um    aUT*    trad*,    (ha  8aa  balow.  1 07. 
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nised  rule  that  men-of-war  of  every  State  may  seize, 
and  bring  to  a  port  of  their  own  for  punishment,  any 
foreign  vessel  sailing  under  the  flag  of  such  State  with- 
out authority.!  Accordingly,  Great  Britain  has,  by 
section  69  of  the  Merchant  Shipping  Act,  1894,  enacted  : 
'  If  a  person  uses  the  British  flag  and  assumes  the 
British  national  character  on  board  a  ship  owned  in 
whole  or  in  part  by  any  persons  not  quahfied  to  own  a 
British  ship,  for  the  purpose  of  making  the  ship  appear 
a  British  ship,  the  ship  shall  be  subject  to  forfeiture 
under  this  Act,  unless  the  assumption  has  been  made 
for  the  purpose  of  escaping  capture  by  an  enemy  or  by 
a  foreign  ship  of  war  in  the  exercise  of  some  belligerent 
right/ 
HowVeri-  §  267.  A  mau-of-war  which  meets  a  suspicious  mer- 
Fiag  i^  °^  chantman  not  showing  her  colours  and.  wishes  to  verify 
effected,  them,  hoists  her  own  flag,  and  fires  a  blank  cartridge. 
This  is  a  signal  for  the  other  vessel  to  hoist  her  flag  in 
reply.  If  she  takes  no  notice  of  the  signal,  the  man-of- 
war  fires  a  shot  across  her  bows.  If  the  suspicious  vessel, 
in  spite  of  this  warning,  still  dechnes  to  hoist  her  flag, 
the  suspicion  becomes  so  grave  that  the  man-of-war 
may  compel  her  to  bring  to  for  the  purpose  of  visiting 
her,  and  thereby  verifying  her  nationality. 
How  Visit  §  268.  The  intention  to  visit  may  be  communicated 
ise  ec  e  .  ^^  a  merchantman  either  by  haihng,  or  by  the  '  in- 
forming gun  '—that  is,  by  firing  either  one  or  two  blank 
cartridges.  If  the  vessel  takes  no  notice  of  this  com- 
munication, a  shot  may  be  fired  across  her  bows  as  a 
signal  to  bring  to,  and,  if  this  also  has  no  effect,  force 
may  be  resorted  to.  After  the  vessel  has  been  brought 
to,  either  an  officer  is  sent  on  board  for  the  purpose  of 
inspecting  her  papers,  or  her  master  is  ordered  to  bring 
his  ship  papers  for  inspection  on  board  the  man-of-war. 

^  Except  as  a  ruse,  in  time  of   war,  to  escape  capture  by  a  belligerent 
man-of-war. 
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If  the  iiis{>ection  proves  the  papers  to  be  in  ortier,  a 
inemoruiulum  of  tlic  visit  is  imule  in  the  log  book,  and 
t  he  vessel  is  allowtnl  to  pnx  eed  on  her  course. 

§  269.  8t»an.h    is    naturally    a    niea.«<ure    which    visit  m,  >» 
must  always  prcn'dc.     It  i.s  because  the  visit  has  given  ^]^,'i/* 
no    satisfaction    that   search   is   instituted.     Search    is 
ilected  by  an  otlicer  and  some  of  the  crew  of  the  nian- 
f -war,  the  master  and  crew  of  the  vessel  to  lx»  seiinhed 
ot  being  compelled  to  render  any  assist^iiice  whatever, 
vcept  to  open  lixked  cupboards  and  the  hke.     The 
li  must  take  place  in  an  orderly  way,  and  no  danuige 
must  be  done  to  the  cargo.     If  the  search  proves  every- 
thing to  be  in  order,  the  searching  party  must  carefully 
replace  everything   removed,   a   memorandum   of   the 
i*arch  Ls  to  be  made  in  the  log  book,  and  the  searched 
\  essel  is  to  be  allowed  to  proceed  on  her  course. 

§  270.  Arrest  of  a  ves.sel  takes  place  either  after  visit  How 
and  search  have  shown  her  liable  thereto,  or  after  she  *tfect©d" 
has  committed  some  act  which  is  sufficient  in  itself  to 
justify  her  seizure.  Arrest  is  effected  through  the  com- 
mander of  the  arresting  man-of-war  appointing  one  of 
her  ofiicers  and  a  part  of  her  crew  to  take  charge  of  the 
arrested  vessel.  This  officer  is  responsible  for  the  vessel, 
and  for  her  cargo,  which  must  be  kept  safe  and  intact. 
The  arrested  vessel,  either  accompanied  by  the  arresting 
vessel  or  not,  must  be  brought  to  such  harbour  as  is 
determined  by  the  cause  of  the  arrest.  Thus,  neutral 
or  enemy  ships  seized  in  time  of  war  are  always  ^  to  be 
brought  into  a  harbour  of  the  flag  State  of  the  captor. 
And  the  same  is  the  case  in  time  of  peace,  when  a  vessel 
is  seized  because  her  flag  camiot  be  verified,  or  because 
she  was  sailing  under  no  flag  at  all.  On  the  other  hand, 
when  a  fishing  vessel  or  a  bumlxmt  is  arrested  in  the 
North  Sea,  she  is  always  to  be  brought  into  a  harbour 

'  Kxoept  in  the  omo  uf  diatran  ur  uiuuawortluiMH ;  tee  ImIow,  voL  iL 
1193. 
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of  her  flag  State  and  handed  over  to  the  authorities 
there.  ^ 
Ship-  §  271.  Goods  and  persons  shipwrecked  on  the  open 

^^^°^.  sea  do  not  thereby  lose  the  protection  of  the  flag  State 
tress  on  of  the  shipwrccked  vessel.  Even  before  1910  no  State 
Sel^^^""  might  recognise  appropriation  by  its  subjects  of  aban- 
doned foreign  vessels  and  other  derelicts  on  the  open 
sea.  But  every  State  could  by  its  Municipal  Law  enact 
that  those  of  its  subjects  who  took  possession  of  aban- 
doned vessels  and  of  shipwrecked  goods  need  not  restore 
them  to  their  owners  without  salvage,  ^  whether  the 
act  of  taking  possession  occurred  on  the  open  sea  or 
within  its  territorial  waters  and  on  its  shore. 

The  Brussels  Convention  of  1910  'for  the  unification 
of  certain  rules  of  law  respecting  assistance  and  salvage 
at  sea/  ^  recognises  the  right  to  salvage,  and  contains  a 
uniform  set  of  rules  to  be  applied  by  municipal  courts 
exercising  jurisdiction  in  actions  for  salvage  and  claims 
arising  out  of  assistance  rendered  to  vessels  in  distress. 
Such  modification  in  Enghsh  law  as  was  needed  to  give 
effect  to  its  provisions  was  carried  out  by  the  Maritime 
Conventions  Act  of  1911.^ 

As  regards  vessels  in  distress,^  the  same  Brussels  Con- 
vention contains,  in  Article  11,  a  provision  that  every 
master  is  bound,  so  far  as  he  can  do  so  without  serious 
danger  to  his  vessel,  her  passengers  and  crew,  to  render 
assistance  to  every  person,  even  though  an  enemy, 
found  at  sea  in  danger  of  being  lost.  The  owner  of  the 
vessel,  however,  incurs  no  liability  through  disobedience 
to  this  provision.  Nor  does  it  apply  to  ships  of  war, 
nor  to  government  ships  exclusively  appropriated  to 
the  pubhc  service.^     Most  States,  however,  by  their 

^  See  below,  §§  282  and  283.  Merchant  Shipping  Act,   1894. 

-  See  Phillimore,  iv.  §  815  ;  Dicey,  ^  See  above,  §  265. 

Conflict  of  Laws  (2nd  ed.   1908),  p.  *  Wireless     signals     of     distress 

791  ;   and   Halsbury,    The   Laws   of  are    discussed    below    in    §§    287a, 

England:  Wreck,  vol.  xxvi.  p.  548.  2%1h. 
See    also  §§  545    and    565    of    the  ^  See  Article  14. 
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III!;'  '  ••  il  n'gulutionH,  onier  their  men-of-war  to  render 
u-^  1'  to  any  vesbel  found  in  dujticjis  at  bca. 
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U%\\.  H  «1  89— WMtUke,  i.  pp.  181186— Uwreno*.  I  102— PlulUmore,  i. 
K  3A6  Ml  -Twi».  i.  H  177  wkI  ii.  f  I9S— H»ll«*k.  i.  pp.  47ft-40— 
T»yU.r.  ftS  J8M  l«»-\V»lker.  K  21— Wb««toii.  M  122  114— Mooe*.  iL 
H  Sn  SIS-Homhey,  No«.  21S  215— BlunUthli,  ffi  343  350-Hcrtu:r. 
i  104-Oftreu  in  /'  '-  '  '/.  ii.  pp.  671  Ml  -<J»n.i«,  g  58— LiMt.  f  M 
— UUmann.  5  IW  N'o«.   51*2  694— l)t*p*(cn«!t,  No«.  431  433— 

M4rignh«c,  ii.  pp.  5<»»J  .'>ll  I'nulur  K«»il*r*,  v.  NtM.  2491-2515— Rivier, 
i.  pp.  24««^l— ^'*lvo,  i.  W  4H.'>  512-Fi<jrr,  i.  N.».  41*4  495.  aiid  Code, 
No«.  y>.  reU,  M  1017— Tenia,  pp.  90  97— OrtoUn,  Otpiomaiie 

d*  la  M  .  i.  pp.  231  253— Sucl,  !>«-  Tatbtttamd  dtr  PvraUrU 

(1905)— hebert  in  Z./.,  xxvi.  (1915),  pp.  8  70. 

§  272.  Piracy,  in  its  original  and  strict  meaning,  is  Cohmm- 
every  m  <'f   v    I.  tice  committed   by  a  JiJ^y 

private  ve,s.-ci  uii  lac  open  bca  a«j:ainst  another  vessel 
with  intent  to  plunder  [animo  Jurandi).  The  majority 
of  writers  confine  piracy  to  such  acts,  which  indeed  are 
the  normal  cases  of  piracy.  But  there  are  cases  possible 
which  are  not  covered  by  this  narrow  definition,  and 
yet  they  are  treated  in  practice  as  though  they  were 
cases  of  piracy.  Thus,  if  the  members  of  the  crew 
revolt  and  convert  the  ship,  and  the  goods  thereon,  to 
t¥e1r  own  use,  they  are  considered  to  bo  pirates,  although 
they  have  not  committed  an  act  of  violence  against 
another  ship.  Again,  if  unauthorised  acts  of  violence, 
such  as  murder  of  persons  on  board  the  attacked  vessel, 
or  destruction  of  goods  thereon,  are  committed  on  the 
open  sea  without  intent  to  plunder,  such  acts  are  m 
practice  considered  to  be  piratical.  Therefore  several 
writers,*  correctly,  1  think,  oppose  the  uiiual  defiiution 

'  HaII.  I  81  :   Uwiwea,  I  103 ;  BlunUohli.  I  343  -,  Uut,  |  98 :  Cklro, 
§485 

VOL.  I.  2  1 
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of  piracy  as  an  act  of  violence  committed  by  a  private 
vessel  against  another  with  intent  to  plmider.     But 
yet  no  unanimity  exists  among  them  concerning  a  fit 
definition  of  piracy,  and  the  matter  is  therefore  very 
controversial.     If  a  definition  is  desired  which  really 
covers  all  such  acts  as  are  in  practice  treated  as  piratical, 
^  piracy  must  be  defined  as  every  unauthorised  act  of 
^violence  against  persons  or  goods  committed  on  the  open 
I  sea  either  by  a  private  vessel  against  another  vessel  or  by 
^  the  mutinous  crew  or  passengers  against  their  own  vessel.^ 
Before  a  Law  of  Nations  in  the  modern  sense  of  the 
term  was  in  existence,  a  pirate  was  already  considered 
an  outlaw,  a  '  hostis  humani  generis/    According  to 
the  Law  of  Nations  the  act  of  piracy  makes  the  pirate 
lose  the  protection  of  his  home  State,  and  thereby  his 
national  character ;    and  his  vessel,  although  she  may 
formerly  have  possessed  a  claim  to  sail  under  a  certain 
State's  flag,  loses  such  claim.     Piracy  is  a  so-called 
'  international  crime  ' ;  ^    the  pirate  is  considered  the 
enemy  of  every  State,  and  can  be  brought  to  justice 
anywhere. 
Private        §  273.  Private  vessels  only  ^  can  commit  piracy.     A 
Subjects    man-of-war  or  other  public  ship,  as  long  as  she  remains 
of  Piracy,  such,  is  ucver  a  pirate.     If  she  commits  unjustified  acts 
of  violence,  redress  must  be  asked  from  her  flag  State, 
which  has  to  punish  the  commander,  and  to  pay  damages 
where  required.     But  if  a  man-of-war  or  other  public 
ship  of  a  State  revolts,  and  cruises  the  sea  for  her  own 
purposes,  she  ceases  to  be  a  public  ship,  and  acts  of 
violence  then  committed  by  her  are  indeed  piratical 
acts.    A  privateer  is  not  a  pirate  as  long  as  her  acts  of 
violence  are  confined  to  enemy  vessels,  because  such 
acts  are  authorised  by  the  belhgerent  in  whose  services 

^  The  conception  of  piracy  is  dis-  *  See  above,  §  151. 

cussed  in  The  Republic  of  Bolivia  v.  ^  Piracy  committed  \>y  the  miiti- 

The  Indemnity  Mutual  Marine  As-  nous   ci'ew  will   be    treated    below, 

surance  Co.,  [1909]  1  K.B.  785.  §  274. 
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she  is  acting.  And  it  mutters  not  that  the  privateer  is 
originally  a  neutral  vessol.i  But  if  a  neutral  V(^^soI 
were  to  take  letters  of  niarque  from  both  belligerents, 
she  would  be  considered  a  pirate. 

Doubtful  is  the  case  where  a  privateer,  in  a  civil  war, 
has  reeeived  her  letters  of  marque  from  the  insurgents  ; 
and,  further,  the  case  where,  during  a  civil  war,  men  of- 
war  join  the  insurgents  before  they  have  been  recognised 
as  a  belligerent  Power.  It  is  evident  that  the  legitimate 
Government  will  treat  such  ships  as  pirates  ;  but  third 
Powers  ought  not  to  do  so,  as  long  as  these  vessels  do 
not  commit  any  act  of  violence  agaiiLst  ships  of  these 
third  Powers.  Thus,  in  1873,  when  an  insurrection 
broke  out  in  Spain,  Spanish  men-of-war  stationed  at 
Carthagena  fell  into  the  hands  of  the  insurgent'^,  and 
the  Spanish  Government  proclaimed  these  vessels 
pirates,  England,  France,  and  Germany  instructed  the 
commanders  of  their  men-of-war  in  the  Mediterranean 
not  to  interfere  as  long  as  these  insurgent  vessels  2 
abstained  from  acts  of  violence  against  the  hves  and 
property  of  their  subjects.^  On  the  other  hand,  when 
in  1877  a  revolutionary  outbreak  occurred  at  Callao  in 
Peru  and  the  ironclad  Huascar,  which  had  been  seized 
by  the  insurgents,  put  to  sea,  stopped  British  steamers, 

See  details  regarding   this  con-  cannon,  and  a  considerable  quantity 

troversial  point  in  Hall,  §  81.     See  of  ammunition.     She   bore  a   com- 

also  below,  vol.  ii.  §§  83  and  330.  mission  from  Colombian  insurgents, 

*  See  Calvo,  i.  §§  497-501  ;  Hall  and   was  designee!   to  assist   in    the 

8  82;  Westlake,  i.  pp.  ISS-lSfi  blockade  of  the  port  of  Carthagena 

,  „      .      ^     ,  by    the   rebels.     Commander    Clark 

Kut  in  the  American  case  of  The  considered  the  vessel  to  be  a  pirate 
^\rnhro,t  Lxght  (25  Fe<leial  408  ;  see  and  sent  her  in  for  condemnation, 
also  Moore,  n.  S  332,  p.  1098)  the  The  court  held  that  in  absence  of 
oourtdid  not  agree  with  this.  The  any  recognition  of  the  Clnmbian 
i4mAro*'Z,ij^A<wasabrigantine which,  insurgents  ns  a  Klligeient  I'owor  the 
when  on  April  24,  188o.  she  was  Aml^rott  Light  had  been  UwfuUy 
Bight*-d  by  Coniniaiukr  Clark  of  the  seixed  as  a  pirate.  The  vessel  was, 
U.S.S.  ^//ianre  in  t!icCaribl>ean  Sea,  however,  nevertheless  released  he- 
was  flying  a  strange  flag  showing  cause  the  Ainericiin  Sec-retary  of 
a  red  cross  on  a  white  ground,  but  Sute  had  recognisotl  l>v  itupliontion 
she  afterwards  hoisted  the  Colombian  a  sUte  of  war  between  the  insur- 
flag  ;  when  seized  she  was  found  to  gents  and  the  legitimate  Colombian 
carry    sixty     armed     soldiers,    one  Government. 
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took  a  supply  of  coal  without  payment  from  one  of 
these,  and  forcibly  took  two  Peruvian  officials  from  on 
board  another  where  they  were  passengers,  she  was 
justly  considered  a  pirate  and  was  attacked  by  the 
British  Admiral  de  Horsey,  who  was  in  command  of 
the  British  squadron  in  the  Pacific.^ 

It  must  be  emphasised  that  the  motive  and  the  pur- 
pose of  such  acts  of  violence  do  not  alter  their  piratical 
character,  since  the  intent  to  plunder  (animus  furandi) 
is  not  required.  Thus,  for  instance,  if  a  private  neutral 
vessel  without  letters  of  marque  during  war,  out  of 
hatred  of  one  of  the  belligerents,  were  to  attack  and  to 
sink  vessels  of  such  belhgerent  without  plundering  at 
all,  she  would  nevertheless  be  considered  as  a  pirate.^ 

The  case  must  also  be  mentioned  of  a  privateer  or 
man-of-war  which,  after  the  conclusion  of  peace,  or  the 
termination  of  war  by  subjugation  and  the  Hke,  con- 
tinues to  commit  hostile  acts.  If  such  vessel  is  not 
cognisant  of  the  fact  that  the  war  has  come  to  an  end, 
she  cannot  be  considered  as  a  pirate.  Thus  the  Con- 
federate cruiser  Shenandoah,  which  in  1865,  for  some 
months  after  the  end  of  the  American  Civil  War,  attacked 
American  vessels,  was  not  considered  a  pirate^  by  the 
British  Government  when  her  commander  gave  her  up 
to  the  port  authorities  at  Liverpool  in  November  1865, 
because  he  asserted  that  he  had  not  known  till  August 
of  the  termination  of  the  war,  and  that  he  had  abstained 
from  hostilities  as  soon  as  he  had  obtained  this  informa- 
tion. 

§  274.  If  the  crew,  or  passengers,  revolt  on  the  open 
sea,  and  convert  the  vessel  and  her  goods  to  their  own 
use,  they  commit  piracy,  whether  the  vessel  is  private 

^  As    regards    the    case    of    the  ^  This  statement  is  correct  in  spite 

Argentinian  vessel  Porteha  and  the  of  Article  46,  No.  1,  of  the  unratified 

Spanish    vessel    Montezuma,    after-  Declaration  of  London ;   see  below, 

wards  called  Gespedes,  see  Calvo,  i.  vol.  ii.  §  410  (1). 

§§  502  and  503.  ^  See  Lawrence,  §  102. 
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or  public.     But  a  simple  act  of  violence  on  the  part  of  Mu^^«°^ 
crew  or  {)assengers  does  not  constitute  in  itself  the  crime  v,um,n- 
of  piracy,  not  at  least  as  far  as  International  Law  is  ';Z*]^u 
concerned.     If,  for  iiLstiiuce,  the  crew  were  to  murder  <^f  I'lracy. 
the  master  on  act-ount  of  his  cruelty,  and  afterwards 
carried  on  the  voyage,  they  would  be  murderers,  but 
not  pirates.     They  are  pirates  only  when  the  revolt  is 
directed,  not  merely  against  the  master,  but  also  against 
the  vessel,  for  the  purpose  of  converting  her  and  her 
goods  to  their  own  use. 

§  275.  The  object  of  piracy  is  any  pubhc  or  private  Jij^i^J  *^' 
vessel,  or  the  persons  or  the  goods  thereon,  whilst  on 
the  open  sea.  In  the  regular  case  of  piracy  the  pirate 
wants  to  make  booty  ;  it  is  the  cargo  of  the  attacked 
\  es.sel  which  is  the  centre  of  his  interest,  and  he  might 
free  the  vessel  and  the  crew  after  having  appropriated 
the  cargo.  But  he  remains  a  pirate,  whether  he  does  so 
or  whether  he  kills  the  crew  and  appropriates  the  ship, 
or  sinks  her.  On  the  other  hand,  the  cargo  need  not 
be  the  object  of  his  act  of  violence,  if  he  stops  a  vessel 
and  takes  a  rich  passenger  off  with  the  intention  of 
keeping  him  for  the  purpose  of  a  high  ransom,  his  act 
is  piracy  :  it  is  likewise  piracy  if  he  stops  a  vessel  merely 
to  kill  a  certain  person  only  on  board,  although  he  may 
afterwards  free  vessel,  crew,  and  cargo.^ 

§  276.  Piracy  is  effected  by  any  unauthorised  act  of  iwy. 
violence,  be  it  direct  apphcation  of  force  or  intimida-  effected, 
tion  through  menace.  The  crew  or  passengers  who, 
for  the  purpose  of  converting  a  vessel  and  her  goods  to 
their  own  use,  force  the  master  through  intimidation 
to  steer  another  course,  commit  piracy  as  well  as  those 
who  murder  the  master  and  steer  the  vessel  themselves. 
And  a  ship  which  forces  another  ship,  by  threatening  to 

'  That  a  po88i)>le  object  ..f  piracy  guilty  of  piracy  belong,  is  an  >"fer- 
is  not  only  another  vessel,  but  also  ence  from  the  statement*  above  m 
the  very  ship  to  which  tlie  persons       §  274. 
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sink  her  if  she  should  refuse,  to  dehver  up  her  cargo  or  a 
person  on  board,  commits  piracy  just  as  much  as  the 
ship  which  attacks  another  vessel,  kills  her  crew,  and 
thereby  gets  hold  of  her  cargo  or  a  person  on  board. 

The  act  of  violence  need  not  be  consummated  :  a  mere 
attempt,  such  as  attacking  or  even  chasing  a  vessel  for 
the  purpose  of  attack,  by  itself  comprises  piracy.     On 
the  other  hand,  it  is  doubtful  whether  persons  cruising 
in  armed  vessels  with  the  intention  of  committing  piracies 
are  liable  to  be  treated  as  pirates  before  they  have  com- 
mitted a  single  act  of  violence.^ 
Where         §  277.  Piracy  as   an   '  international  crime '   can  be 
TaTbe      committed  on  the  open  sea  only.     Piracy  in  territorial 
com-        coast  waters  has  as  httle  to  do  with  International  Law 
as  other  robberies  within  the  territory  of  a  State.     Some 
writers  ^  maintain  that  piracy  need  not  necessarily  be 
committed  on  the  open  sea,  but  that  it  suffices  that  the 
respective  acts  of  violence  are  committed  by  descent 
from  the  open  sea.      They  maintain,  therefore,  that 
if  '  a  body  of  pirates  land  on  an  island  unappropriated 
by  a  civilised  Power,  and  rob  and  murder  a  trader  who 
may  be  carrying  on  commerce  there  with  the  savage 
inhabitants,  they  are  guilty  of  a  crime  possessing  all 
the  marks  of  commonplace  professional  piracy.'    With 
this  opinion  I  cannot  agree.     Piracy  is,  and  always  has 
been,  a  crime  against  the  safety  of  traffic  on  the  open 
sea,  and  therefore  it  cannot  be  committed  anywhere 
else  than  on  the  open  sea. 
jurisdic-       §  278.  A  pirate  and  his  vessel  lose  i-pso  facto  by  an 
Pirateir  ^^^  ^^  piracy  the  protection  of  their  flag  State  and  their 
p'li^sh^^'^  national  character.     Every  maritime  State  has,  by  a 
ment.       customary  rule  of  the  Law  of  Nations,  the  right  to 

^  See     Stephen,     Digest     of    the  no  attempt  to  commit  a  piratical  act 

Criminal  Law,  Article  104.     In  the  had  been  made  by  her. 
case    of    The    Ambrose    Light  —  see 

above,  §  273 — the   court  considered  ^  Hall,   §   81  ;   Lawrence,  §    102  ; 

the  vessel  to  be  a  pirate,  although  Westlake,  i.  p.  181, 
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punish  piratcis.  And  tlic  vessels  of  all  iiationi*,  wlictlier 
men-of-war,  other  public  vessels,  or  merchantmen,^  can 
on  the  open  sea  -  chase,  attack,  and  seize  the  pirate, 
and  bring  him  home  for  trial  and  punishment  by  the 
courts  of  their  own  country.-* 

This  punishment  may,  by  the  J^aw  of  Nations,  be 
capit4il.  But  it  need  not  be,  the  Municipal  Law  of  the 
(liferent  States  being  competent  to  order  any  less  severe 
|)unishment.  Nor  does  the  Law  of  Nations  make  it  a 
duty  for  every  maritime  State  to  punish  all  pirates. ** 

In  former  times  it  was  said  to  be  a  customary  rule  of 
International  Law  that  pirates  could  at  once  after  seizure 
be  hanged  or  drowned  by  the  captor.  But  this  cannot 
now  be  upheld,  although  some  writers  assert  that  it  is 
still  the  law.  It  would  seem  that  the  captor  may 
execute  pirates  on  the  spot  only  when  he  is  not  able  to 
bring  them  safely  into  a  port  for  trial ;  but  Municipal 
Law  may,  of  course,  interdict  such  execution. 

§  279.  The  question  as  to  the  property  in  the  seized  Pimta 
piratical  vessels,  and  the  goods  thereon,  has  been  the  j^,'""'"' 
subject  of  much  controversy.     During  the  seventeenth  "'"'" 
century,  the  practice  of  several  States  conceded  such 
vessel  and  goods  to  the  captor  as  a  premium.     But 
during   the   eighteenth   century,    the  rule   pirata   non 
mutat   dominium    became  more  and   more  recognised. 
Nowadays  the  conviction  would  seem  to  be  general  that 

'  A     few      writers      (Gareis      in  ing  the  flags  of  suspicious  merchant  - 

HoltzemlorjT,  ii.  p.  575  ;  Liszt,  §  2t> ;  men  of  all  nations,  has  already  been 

UUmjinn,  sj  104  ;  Stiel,  op.  cit.,  p.  51)  statefl  above  (S  26G  (2)). 
maintain,  however,  that  men-of-war  *  Thus,  according  to  the  German 

only  have    the    power   to   seize    the  Criminal  Code,  pinuy  committed  by 

pirate.  foreigners    against     foreign    vessels 

*  If  a  pirate  is  chased  on  tlie  open  cannot  be  punished  by  German 
sea  and  flees  into  the  territorial  courts  (see  Perels,  §  17).  Fn>m 
maritime  belt,  the  pursuers  may  Article  104  of  Stephen's  I>igritt  of 
follow,  attack,  and  arrest  the  pirate  tht  Criminal  Law,  there  bt-cuis  to  be 
there  ;  but  they  must  give  him  up  no  doubt  that,  accoiiling  to  English 
to  the  authorities  of  the  littoral  law,  all  pirates  are  liable  to  be 
State.  punished.      See  Stiel,  op.  cit.,  p.    15, 

*  That  men-of-war  of  all  nations  n.  4,  who  surveys  the  Muniiipal 
have,  with  a  view  to  ensuring  tlie  Law  of  many  Stales  ouncerning  this 
safety  of  traffic,  the  power  of  verify-  point. 
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ship  and  goods  must  be  restored  to  their  owners  and 
may  be  conceded  to  the  captor  only  when  their  real 
ownership  cannot  be  ascertained.  In  the  first  case, 
however,  a  certain  percentage  of  the  value  is  very  often 
conceded  to  the  captor  as  a  premium  and  an  equivalent 
for  his  expenses  (so-called  droit  de  recousse)?-  Thus, 
according  to  English  law,^  a  salvage  of  12 J  per  cent, 
is  to  be  paid  to  the  captor  of  the  pirate. 
Piracy  §  280.  Piracy,  according  to  the  Law  of  Nations,  which 
trSuS-^  has  been  defined  above  (§  272),  must  not  be  confounded 
oipaiLaw.  ^j^j^  the  couccption  of  piracy  according  to  the  different 
Municipal  Laws.^  The  several  States  may  confine  them- 
selves to  punishing  as  piracy  fewer  acts  of  violence  than 
those  which  the  Law  of  Nations  defines  as  piracy.  On 
the  other  hand,  they  may  punish  their  own  subjects  as 
pirates  for  a  much  wider  range  of  acts.  Thus,  for  in- 
stance, according  to  the  Criminal  Law  of  England,* 
every  British  subject  is,  inter  alia,  deemed  to  be  a  pirate 
who  gives  aid  or  comfort  upon  the  sea  to  the  King's 
enemies  during  a  war,  or  who  transports  slaves  on  the 
high  seas. 

However,  since  a  State  cannot  enforce  its  Municipal 
Laws  on  the  open  sea  against  others  than  its  own 
subjects,  it  cannot  treat  foreigners  on  the  open  sea  as 
pirates,  unless  they  are  pirates  according  to  the  Law  of 
Nations.  Thus,  when  in  1858,  before  the  abohtion  of 
slavery  in  America,  British  men-of-war  molested  American 
vessels  suspected  of  carrying  slaves,  the  United  States 
rightly  complained.^ 

^  See  details  regarding  the  ques-  ®  See  Calvo,  §§  488-492 ;  Lawrence, 

tion  as  to  the  piratical  vessels  and  §  103  ;  Pradier-Fod6r6,  v.  Nos.  2501 

goods    in    Pradier-Fod6r6,    v.    Nos.  and  2502. 
2496-2499. 

^  See  §  5  of   the  '  Act  to  repeal  *  See     Stephen,     Digest     of    the 

an  Act  of  the  Sixth  Year  of  King  Criminal  Law,  Articles  104-117. 
George  the  Fourth,  for  encouraging 

the     Capture      or     Destruction     of  *  See  Wharton,  iii.  §  327,  pp.  142 

Piratical  Ships,  etc'  (13  &  14  Vict.  and  143;  Taylor,  §  190;  Moore,  ii, 

c.  26).  §  310,  pp.  941-946. 
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UrotiuB,  ii.  o.  2.  §  3  -V«lt«-I.  i.  8  'Itfl-HAtt,  §  27— Uwrenoe,  If  86  knd  91  — 
Phillinjorc,  i.  §§  isUiyS— TwiKM,  i.  §  185 -Taylor,  SS'/49  250 -Wlmrtoii, 
iii.  §§300S(W  \Vh.-nU.M,  §§  107-171  Moon-,  i.  §?  Ifi9-173-Blunti»chli. 
§  307— Stoerk  in  Hiilifiulorff,  ii.  pp.  504-507— «areii»,  «82  Liwl,  f  35 
— UllmAiin.  §  103— BoiiHU,  N(m.  581  582.  595  -  DeiipttKnet,  Num.  411  413 
— M^Ti^'uliao.  ii.  p.  531  -  Pra«lioi-K.«l«:r<'-,  v.  Noh.  2446  2458  Rivi«?r.  i. 
pp.  243-244-N.vs,  ii.  pp.  205  '209  -<^\ilv..,  i.  §§  357  364-Fiore,  ii.  N«^. 
728-729,  and  Cudt,  Noh.  1000  1004— Martens,  i.  §98- Pt-ixb*,  g20-Hiill, 
Fordipi  Poicert  aiui  J uri»diction  (1894),  §  107 — David,  La  I'frhr  mari- 
time au  Point  <lt  Vtu  international  (1897)— Fulton,  The  Sovrreignty  of  the 
.S'«a«(1911),  pp.  57-534. 

§  281.  Whereas  the  fisheries  in  the  territorial  raari-  Finherie* 
time  belt  can  be  reserved  by  the  httoral  State  for  its  !)'peirs«« 
own  subjects,  it  is  an  inference  from  the  freedom  of  the  ^^»*i 
open  sea  that  the  fisheries  thereon  are  open  ^  to  vessels 


*  Dtiniuai-k.  silently,  by  iishing 
rejfulations  of  1872,  (Impptil  her 
olaini  to  an  exolu.sive  rifjlit  of 
fishericH  within  twenty'  luilen  of  tlie 
eoa«t  of  Ic-elantl  ;  see  Hall,  §  40. 
Russia  proiuulKate«l,  in  1911,  a 
statute  forbidding  the  fisheries  to 
foreign  vessels  within  twelve  miles 
of  the  shore  of  the  White  Seii,  hut 
the  Powers  pmteste*!  against  this 
encroachment  upon  the  freedom  of 
the  open  sea. 

A  case  of  a  particular  kind  would 
seem  to  be  the  pearl  fishery  off 
Ceylon,  which  extends  to  a  distance 
of  twenty  mile.s  from  the  shore, 
and  for  whi.-h  regulations  exist 
which  are  cnforceil  against  foreign 
as  well  as  Hritish  subject-s.  The 
claim  on  which  these  ix'gulations 
are  based  is  one  *  to  the  products 
of  certain  submerged  portions  of 
land  which  base  been  treated  from 
time  immemorial  by  the  successive 
rulers  of  the  island  as  subject  of 
property  and  jurisdiction. '  Sec  Hall, 
Fortujn  Pou'rrs  mid  JuritilirtU/n 
(1894),  p.  243.  n.  1.  See  also  West 
lake,  1.  p.  190,  who  says :  '  The 
case  of  the  pearl  fishery  is  peculiar, 
the  pearls  being  obtained  fixtm  the 
sea  bottom  by  divers,  so  that  it  has 


a     physical     coiuiection     with     the 
stable  element  of  the  locality  which 
is  wanting    to    the    pursuit  of    tish 
swimming    in     the     water.       When 
carried  (»n  under  State  prut.-,  t  ;,.ti    ..^ 
tliat  oti'  the  British  island  ' 
or  that  in  the  Persian  (Jul: 
protected  by  British  ships  in  pursu- 
ance of  treaties  with  certain  chiefs 
of  the  Arabian  mainland,  it  may  be 
reganied  as  an  (M-eupation  of  the  bed 
of   the  sea.       In   that  cliai-actcr  the 
pearl  fishery  will  be  territxirial  even 
though  the  shall 
may  allow  it  to 

the  limit  which  111.  .-uii.  1114111-11  u 
generally  fixes  for  the  littoral  si.is. 
au  in  the ca.se of  ( '•■'  '•  "  "  1-  ■.••■»'•  i 
beyond  tile  three  : 

recognise<l  by  Gil  \ 

doutera,"  says  Vaiielu-  S2»7),  "que 
les  pecheries  des  perles  de  Bahrem 
ct  de  Ceylan   ne   puissent    legitinie- 


metit  toml)er  en  pnipri''-t« 
the  territorial  natuiv  ' 
will  tvirry  with  it.  ar^  ' 
for     it.-*    prole«*tion,    tin 
charai'ter  of   the    sea    at    t 
Tlr         ;    -  •     \»-      •'    ' 


A»h1 


di 

tion  ; 


see     Pari.     Paptr*,     Uuted 
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of  all  Dations.  Since,  however,  vessels  remain  whilst 
on  the  open  s,ea  under  the  jurisdiction  of  their  flag 
State,  every  State  possessing  a  maritime  flag  can  legis- 
late for  the  exercise  of  fisheries  by  its  own  vessels  on  the 
open  sea ;  and  it  can  by  an  international  agreement 
renounce  its  fishing  rights  on  certain  parts  of  the  open 
sea,  and  can  accordingly  interdict  its  vessels  from  fish- 
ing there.  So  if  it  is  advisable  to  restrict  and  regulate 
the  fisheries  on  some  parts  of  the  open  sea,  the  Powers 
can  do  this  through  international  treaties.  Such  treaties 
have  been  concluded — first,  with  regard  to  the  fisheries 
in  the  North  Sea  and  the  suppression  of  the  hquor  trade 
among  the  fishing  vessels  there  ;  secondly,  with  regard 
to  the  seal  fisheries  in  the  North  Pacific  Ocean ;  thirdly, 
with  regard  to  the  fisheries  around  the  Faroe  Islands 
and  Iceland. 
Fisheries  §  282.  For  the  purpose  of  regulating  the  fisheries  in 
North  ^tie  North  Sea,  an  international  conference  took  place 
^®^-  at  the  Hague  in  1881  and  again  in  1882,  at  which  Great 
Britain,  Belgium,  Denmark,  France,  Germany,  Holland, 
and  Sweden-Norway  were  represented,  and  on  May  6, 
1882,  the  International  Convention  for  the  Regulation 
of  the  Police  of  the  Fisheries  in  the  North  Sea  outside 
the  Territorial  Waters  ^  was  signed  by  the  representatives 
of  all  these  States,  Sweden-Norway  excepted,  to  which 
the  option  of  joim'ng  later  on  was  given.  This  treaty 
contains  the  following  stipulations  :  ^ 

(1)  All  the  fishing  vessels  of  the  signatory  Powers 

States,   No.   4  (1893),   Behring   Sea  (1908),    pp.   6-10,   and  Westlake,  i. 

Arbitration  Archives  of  His  Majesty's  p.  203. 

Government,  pp.  51  and  59.     But  it  ^  Martens,  N-E.G.,  2nd   Ser.   ix. 

is  submitted  that  the    bed    of    the  p.  556. 

open  sea  is  not  a  possible  object  of  ^  The      matter     is     exhaustively 

occupation.     The  explanation  of  the  treated  by  Rj'kere,  Le  Regime  Ugal 

pearl  fisheries  off  Ceylon  and  in  the  de  la  Peche  maritime  dans  la  Mer 

PersianGulf  being  exclusively  Bi'itish  du  Nord  (1901).     To  cari-y  out  the 

is  to  be  found  in  the  fact  that  the  obligations  undertaken  bj'  her  in  the 

freedom  of  the  open  sea  was  not  a  North     Sea     Fisheries    Convention, 

rule    of     International    Law    when  Great   Britain   enacted   The    North 

these  fisheries  were  taken  possession  Sea   Fisheries  Act,    1883   (46  &    47 

of.     See    Oppenlaeira    in    Z.  V. ,    ii.  Vict.  e.  22). 
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must  be  iTgistorcd,  and  the  regi«ter8  have  to  be  ex- 
changed (Article  5).  Every  veasel  has  to  l^ar  visibly 
in  white  colour  on  black  ground  her  number,  name,  and 
harbour,  and  au  oHicial  voucher  of  her  nationahty 
(Articles  0-13). 

(2)  To  avoid  conllicts  between  the  different  fisliing 
vessels,  very  minute  rules  are  provided  (Articles  14-25). 

(3)  Special  cruisers  of  the  signatory  l^owers  supervise 
their  fishing  vessels  engaged  in  the  fisheries  (Article  26). 
All  these  cruisers^  are  competent  to  verify  all  ccnitraven- 
tioiis  (other  than  those  expressly  excepted)  committed  by 
the  fishing  vessels  of  all  the  signatory  Powers  (Articles 27- 
28).  For  that  purpose  they  have  the  right  of  visit,  search, 
and  arrest,  and  may  compromise  triiiing  matters  on 
the  spot  (Articles  29  and  33).  But  an  arrested  fishing 
vessel  is  to  be  brought  into  a  harbour  of  her  flag  State, 
and  handed  over  to  the  authorities  there  (Article  30)  ; 
and  all  contraventions  are  to  be  tried  by  the  courts  of 
the  State  to  which  the  contravening  vessels  belong 
(Article  36). 

§  283.  Connected  with  the  regulation  of  the  fisheries  Bumboats 
is  the  abohtion  of  the  liquor  trade  among  the  fishing  ^'J^h 
vessels  in  the  North  Sea.     Since  serious  c^uarrels  and  ^*- 
difficulties  were  caused  through  bumboats  and  floating 
grog-shops  selhng  intoxicating  hquors  to  the  fishermen, 
an  international  conference  took  place  at  the  Hague 
in  1886,  where  the  signatory  Powers  of  the  North  Sea 
Fisheries  Convention  were  represented.     On  November 
16,  1887,  the  International  Convention  concerning  the 
Abohtion  of  the  Liquor  TrafiSc  among  the  Fishermen  in 
the  North  Sea  was  signed  by  the  representatives  of  these 
Powers— namely.    Great   Britain,    Belgium,   Denmark, 

•  But  it  is-provi(led  bj- the  Treaty  ri^jhts  uf  i'  :      •■         .     '   -    '          ■  >'r 

of   Peace    with   CJerraany,    hy   wliiL-Ii  fishiiit,'  b«. .  I 

the  Hi)^li  Contracting  Parties  a^jree  I'owcrs,  -'  ...   ^y 

to  apply  this  convention   in   su   far  .^^hips    U.I  I'uwerB 

as  concernB  them  :is  from  the  CMfiiin^'  ( Ai  u.  k-  J 
into  foroo   of    tliat   treaty,   that  all 
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France,  Germany,  and  Holland.  This  treaty  ^  was, 
however,  not  ratified  until  1894,  and  France  did  not 
ratify  it  at  all.  It  contains  the  following  stipula- 
tions :  2 

It  is  interdicted  to  sell  spirituous  drinks  to  persons 
on  board  fishing  vessels,  who  are  prohibited  from 
buying  them  (Article  2).  Bumboats,  which  wish  to 
sell  provisions  to  fishermen,  must  be  licensed  by  their 
flag  State  and  must  fly  a  white  flag  ^  with  the  letter  S 
in  black  in  the  middle  (Article  3).  The  special  cruisers 
of  the  Powers  which  supervise  the  fisheries  in  the  North 
Sea  *  are  likewise  competent  to  supervise  the  treatj^ 
stipulations  concerning  bumboats ;  they  have  the 
right  to  ask  for  the  production  of  the  proper  licence, 
and,  if  need  be,  to  arrest  the  vessel  (Article  7).  But 
arrested  vessels  must  always  be  brought  into  a  harbour 
of  their  flag  State,  by  the  courts  of  which  all  contraven- 
tions are  to  be  tried  (Articles  5,  7,  8). 
Seal  §  284.  In  1886  a  conflict  arose  between  (^reat  Britain 

in\he^^^  and  the  United  States  through  the  seizure  and  con- 
^•^^'.^j^      fiscation  of  British-Columbian  vessels  which  had  hunted 

Pacific 

Ocean,  scals  in  the  Behring  Sea  outside  the  American  terri- 
torial belt,  infringing  regulations  made  by  the  United 
States  concerning  seal  fishing  in  that  sea.  Great  Britain 
and  the  United  States  concluded  an  arbitration  treaty  ^ 
concerning  this  conflict  in  1892,  according  to  which  the 
arbitrators  were  not  only  to  settle  the  dispute  itself,  but 
also  (Article  7)  '  determine  what  concurrent  regulations 
outside  the  jurisdictional  limits  of  the  respective  Govern- 

^  See  Martens,  N.E.G.,  2nd  Ser.  Germany  provides   (as   in    the  case 

xiv.  p.  540,  and  xxiiJ  p.  562.  of    the    North    Sea    Fisheries    Con- 

^  The      matter     is     treated     by  vention)  that    rights    of    inspection 

Giiillaume    in     R.I.,    xxvi.     (1894),  and   police    over   lishing    boats    be- 

p.  488.  longing  to  Allied  Powers  are  to  be 

^  This  flag  was  agreed  upon  in  the  exercised  solely  by  ships  belonging 

protocol  concerning  the  ratification  to  those  Powers  (Articles   285  and 

of   the   convention.      (See  Martens,  272). 
N.R.G.,  2nd  Ser.  xxii.  p.  563.)  *  See  Martens,  N.B.O.,  2nd  Ser. 

*  The     Treaty     of     Peace     with  xviii.  p.  587. 
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mcnta  are  necwwary  '  in  the  interest  of  the  protervatioQ 
of  the  sealu.  The  Arbitration  Tribunal,  wluch  gave  its 
awanl »  at  Paris  in  1893,  caUed  u|K)n  both  partieu  to 
forbid  their  subjecta  to  kill  beals  within  n  zone  of  wxty 
miles  around  the  PribilolT  IslandH  ;  to  kill  soaU  at  ail 
between  May  1  and  July  31  each  year ;  to  engage 
in  sealing  with  nets,  firearms  and  explosives,  or  in 
other  than  specially  licensed  sailmg  vessels.  Both 
parties  in  1894  ciirrieil  out  this  task  ;  ^  other  maritime 
Powers  were  asked  by  the  United  States  to  submit 
voluntarily  to  the  regulatioiLs  made  for  the  part  it  >  \>\' 
the  arbitrators,  but  only  Italy  ^  agreed  to  this. 

Experience  showed  that  the  provisions  made  by  the 
Arbitration  Tribunal  were  insufHcient  to  prevent  the 
extinction  of  seals.  The  United  States  therefore  in- 
vited Great  Britain,  Russia,  and  Japan  to  a  Pelagic 
Seal  Conference  at  Washington  in  1911,  where  there  was 
signed,  on  July  7,  1911,  a  convention*  *  respectmg 
Measures  for  the  Preservation  and  Protection  of  the 
Fur  Seals  in  the  North  Pacific  Ocean.'  By  this  con- 
vention seal  fishing  in  the  open  sea  is  entirely  prohibited 
in  the  North  Pacific  Ocean  north  of  the  thirtieth  parallel 
of  north  latitude — an  area  including  the  Behring  and 
Kamschatka  Seas  and  the  Seas  of  Okhot.sk  and  Japan. 
It  is  likewise  prohibited  to  kill,  capture,  or  pursue  sea 
otters  beyond  three  miles  from  the  shore  of  territory 
belonging  to  the  signatory  Powers,  which  have  to  keep 
special  cruisers  to  enforce  these  prohibitions.      Seahng 

»  S<*  Marten*.  X.R  C  ,  '2iv\  fvr 
xxi.  p.  439.  The  auanl  «»  (ii^.u^M'l 
by  BaroUy  in  R.I.,  xxv.  tis'.tin. 
p.  417,  awl  Kn({elluknlt  in  H.I.. 

(1894).   1.     3v-..    ii>\    /:.'•'.  V     i'~    ■ 

pp.  v.' 
I^»  I- 

<  190H).  pp.  70  Ul. 

'  Sec  \\\f  B«?hrinj{  8eA  Award  Act, 
nft*4  (57  Nki.  c.  2),  aiul  St.il  Fii»h«ri«M» 


(N.-rth  raoifi.)  Act,   1895 

{M  k  59 

Vi.;t.       •_•!». 

'  Se«  Marten*.  N.R.O., 

ftMi  8er. 

vii    p.  024. 

»  S..    Ntirtcn'.   y.RO  , 

SH  «W. 

V.    p. 

N'>  2 

^  ■ 

A 

Tiv...,      -  ..      

."^t 

alao  biolow.  $  M3  yi) 
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is  not  prohibited  within  the  territorial  waters  of  the 
signatory  Powers,  but  arrangements  are  made  to  hand 
over  a  fixed  proportion  of  the  catch  taken  on  certain 
islands  by  subjects  of  the  State  exercising  sovereignty 
thereon   to   agents    of    other   parties   to   the   conven- 
tion.    The  convention  is  to  remain  in  force  for  fifteen 
years  from  December  15,   1911,  and  thereafter  until 
terminated  by  twelve  months'  written  notice.     In  Great 
Britain  Parhament  passed  the  Seal  Fisheries  (North 
Pacific)  Act,  1912,  to  carry  out  its  provisions.^ 
Fisheries       §  285.  For  the   purposc  of  regulating  the   fisheries 
the^Faroe  outsidc  territorial  waters  around  the  Faroe  Islands  and 
Islands     Iceland,  Great  Britain  and  Denmark  signed  on  June  24, 

and  Ice-  '  .  .  . 

land.  1901,  the  Convention  of  London,^  whose  stipulations 
are  for  the  most  part  literally  the  same  as  those  of  the 
North  Sea  Fisheries  Convention,  concluded  at  the 
Hague  in  1882.^  The  additional  article  of  this  Con- 
vention of  London  stipulates  that  any  other  State 
whose  subjects  fish  around  the  Faroe  Islands  and 
Iceland  may  accede  to  it. 


VII 
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Bonfils,  No.  583— Despagnet,  No.  401— Pradier-Fod6r6,  v.  No.  2548— 
M^rignhac,  ii.  p.  532— Nys,  ii.  pp.  210-211— Rivier,  i.  pp.  244  and  386 
— Fiore,  ii.  No.  822,  and  Code,  Nos.  1139-1142— Stoerk  in  Holtzendorff, 
ii.  pp.  507-508— Liszt,  §  29— UUmann,  §§  103  and  147— Lauterbach,  Die 
Beschddigung  unterseeischer  Telegraphenkabel  (1889) — Landois,  Zur  Lehre 
vom  volkerrechtUchen  Schutz  der  suhmarinen  Telegraphenkabel  (1894) — • 
Jouhannaud,  Les  Cdbles  sous-marins  (1904) — Renault  in  i?. /. ,  xii.  (1880), 
p.  251,  XV.  (1883),  p.  17.  See  also  the  literature  quoted  below,  vol.  ii., 
at  the  commencement  of  §  214. 


1  2  &  3  Geo.  Y.  c.  10.  xxxiii.  (1906),  p.  268. 

>*  See  Martens,  N.R.G.,  2nd  Ser.  '  See  above,  §  282. 
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§  28G.  it  is  a  C(>UiMH|ueme  of  the  freedom  of  tin-  ojjon  t 
sea   tlmt  no   8tat4.*  tan   prevent  another  frrjni   laymg  1, ,  .,  ^„ 
tele^rraph  and  telephone  cables  in  any  part  of  the  0|H»n  ^*  i^' 
scii,  whereas  no  State  need  allow  this  within  itfi  terri-  ""^ 
torial  maritime  belt.     As  numerous  submarine  cables 
have  been  laid,  the  question  as  to  their  protection  arose. 
Already  in  18G9  the  Unit^xl  States  proposed  an  inter- 
national convention  for  this  pur|x>8e,  but  the  matter 
dropped  in  consequence  of  the  outbreak  of  the  Franco- 
German  war.     The  Institute  of  Jnteniational  Law  took 
up  the  matter  in  1879  *  and  recommended  an  inter- 
natiomil  agreement.     In  1882  France  invited  the  Powers 
to  an  international  conference  at  Paris  for  the  purpose 
of  regulating  the  protection  of  submarine  cables.     This 
conference  met  in  October  1882,  again  in  October  1883, 
and   produced  the    International    Convention   for   the 
Protection  of  Submarine  Telegraph  Cables,  which  was 
signed  at  Paris  on  March  14,  1884,2  by  Great  Britain, 
Argentina,  Austria-Hungary,  Belgium,  Brazil,  Colombia, 
Costa  Rica,  Deimiark,  San  Domingo,  France,  Germany, 
Greece,   Guatemala,   Holland,   Italy,   Persia,   Portugal,' 
Roumania,   Russia,   SaKador,   Serbia,   Spain,   Sweden- 
Nor^vay,    Turkey,    the    United    States,    and   Uruguay. 
Colombia  and  Persia  did  not  ratify.    Japan  acceded  later. 
§  287.  Its  principal  provisions  are  as  follows  :  int*™.- 

(1)  Intentional    or   culpably    neghgent    breaking   or  1!;:'"^'^. 
damaging  of  a  cable  in  the  open  sea  is  to  be  puiusheti  V""^ 
by  all  the  signatory  Powers,^  except  in  the  case  of  such  n."  n,><. 
damage  having  been  caused  in  tJK-  oih>vt  of  self-preserva-  c^bw ''^ 
tion  (xVrticle  2).  *  "" 

(2)  Ships  within  sight  of  buoys  indicating  cables 
which  are  being  laid,  or  which  are  damaged,  must  keep 
at  least  a  (luart.M-  <.f  a  nautical  mile  distant  (Article  6). 

Ml.  pp.  351-394.  'See    the    Siibnuriiie    Telegraph 

X.N.O.,  '2nd  Str.        Act,  \Hf<i\  uk  a  4-<  \  ,. i    ^    jm, 
Xi.  p.  2j»l. 
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(3)  For  dealing  with  infractions  of  the  interdictions 
and  injunctions  of  the  treaty  the  courts  of  the  flag 
State  of  the  infringing  vessel  are  exclusively  competent 
(Article  8). 

(4)  Men-of-war  of  all  signatory  Powers  have  a  right 
to  stop  and  verify  the  nationality  of  merchantmen  of 
all  nations  which  are  suspected  of  having  infringed  the 
regulations  of  the  treaty  (Article  10). 

(5)  All  stipulations  are  made  for  the  time  of  peace 
only,  and  in  no  wise  restrict  the  action  of  belligerents 
during  time  of  war.^ 


VIII 


WIRELESS  TELEGRAPHY   ON  THE   OPEN   SEA 

Bonfils,  No.  531^^— Despagnet,  433  quater— Liszt,  §  29— Ullmann,  §  147— 
Meili,  Die  drahtlose  Telegraphic,  etc.  (1908) — Schneeli,  Drahtlose  Tele- 
graphie  und  Volkerrecht  (1908) — Landsberg,  Die  drahtlose  Telegraphic 
(1909) — Kausen,  Die  drahtlose  Telegraphic  im  Volkerrecht  (1910) — 
Thurn,  Die  Funkentelegraphie  im  Recht  (1913)— Devaux,  La  TeUgraphie 
sans  jil  (1914) — Loewengard,  Die  Internationale  Radiotelegraphie  im 
internationalen  Recht  (1915) — Rolland  in  R.G.,  xiii.  (1906),  pp.  58-92 
— Fauehille  in  Annuaire,  xxi.  (1906),  pp.  76-87 — Meurer  and  Boidin 
in  R.O.,  xvi.  (1909),  pp.  76  and  261. 


Unsatis-  §  287a.  To  secure  wireless  communication  ^  between 
Resuite  of  ^^®  ships  of  all  nations  at  sea,  and  between  them 
the  Wire-  and  the  land,  a   largely  attended  conference  met  at 

less  Tele-  ^  o     ./ 

graphy  Berlin  in  1906,  and  produced  two  conventions, 
en"io7  namely,  an  International  Radiotelegraphie  Conven- 
Beriin.      ^iou  ^   and  au  Additional  Convention.*     The  former, 


^  See  below,  vol.  ii.  §  214,  and 
Article  54  of  the  Hague  rules  con- 
cerning land  warfare,  which  enacts  : 
'  Submarine  cables  connecting  a 
territory  occupied  with  a  ne\itral 
territory  shall  not  be  seized  or  de- 
stroyed except  in  the  case  of  absolute 
necessity.  They  also  must  be  re- 
stored   and    indemnities    for    them 


regulated  at  the  peace.' 

^  See  above,  §  174,  and  below, 
§§  464  and  582  (4). 

'  See  Martens,  N.R.O.,  3rd  Ser. 
iii.  p.  147  ;  Treaty  Ser.  (1909), 
No.  8. 

*  See  Martens,  N.R.O.,  3rd  Ser. 
iii.  p.  158. 
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which  .socurea  radiotvlographic,  or  wireless,  coin- 
nuiiiication  between  coast  stations  and  ships  at  sea, 
was  signed  hy  all  the  Stiit^s  represent^l  at  the  con- 
ference. But  it  did  not  secure  similar  conununication 
between  one  ship  at  sea  and  another;  and  the  Addi- 
tional Convention,  which  diti  provide  for  the  interchange 
of  communications  by  all  ships  at  sea  possessing  wire- 
less iiLstallatioiLs  without  regard  to  the  particular  system 
employed,  did  not  obtain  the  signature  of  Great  Britain 
and  live  other  Powers.  This  was  a  matter  of  gre.it 
regret  on  account  of  the  importance  of  wireless  communi- 
cation in  cases  of  distress. 

For  instance,  it  was  possible  for  the  following  case  i 
to  which  the  delegate  of  the  United  States  drew  the 
attention  of  the  Berhn  Conference,  to  occur  again  when 
a  ship  belonging  to  a  State  which  had  not  signed  the 
Additional  Convention  was  involved.  The  American 
steamer  Lebanon  had  received  orders  to  search  the 
Atlantic  for  a  WTecked  vessel  which  offered  great  danger 
to  navigation.  The  Lebanon  came  within  communicat- 
ing reach  of  the  liner  Vaderland,  and  inquired  by  wire- 
less telegraphy  whether  the  Vaderland  had  seen  the 
wreck.  The  Vaderland  refused  to  reply  to  this  question, 
on  the  ground  that  she  was  not  permitted  to  enter  into 
communication  with  a  ship  provided  with  a  wireless 
apparatus  other  than  the  Marconi. 

§2876.  Better  results   were,   however,   obtained   byResuiuof 
the  International  Conference  on  Wireless  Telegraphy  J*"'  Tr' 
which  met  in  London  in  1912,  and  was  attended  bv  ^  '^^''> ' 
representatives  of  thirty  Powers  :    Great  Britain,  Ger-  'i^c  oV 
many,  the  United  States  of  America,  Argentina,  Austria-  '""^"°- 
Hungary,   Belgium,   Brazil,   Bulgaria,  Chili,  Denmark, 
Egypt,    Spain,    France,    Tunis,    Greece,    Italy,  Japan, 
Morocco,  Monaco,  Norway,  Holland,  Persia,  Portugal, 
Roumania,  Russia,  San  Marino,  Siam,  Sweden,  Turk^ey, 

See  Hazeltiue,  Tht  Law  of  the  Air  (1911),  p.  101. 
VOL.   I.  2  F 
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and  Uruguay.  All  these  Powers  signed,  on  July  5, 
1912,  the  International  Hadiotelegraphic  Convention  ^ 
which  took  the  place  of  the  two  Berlin  conventions  of 
1906.  The  most  important  of  its  stipulations  are  the 
following  : 

After  distinguishing  between  a  coast  station,  i.e.  any 
radiotelegraphic  station  estabhshed  on  dry  land,  or  on 
board  any  ship  permanently  anchored,  and  utilised  for 
the  exchange  of  correspondence  of  ships  at  sea,  and  a 
sliij)  station,  i.e.  any  radiotelegraphic  station  established 
on  board  a  ship  other  than  a  permanently  anchored 
ship,  the  convention  provides  that  such  coast  stations 
and  ship  stations  as  are  open  for  the  service  of  public 
correspondence  between  the  land  and  ships  at  sea,  and 
likewise  ship  stations  among  themselves,  must  exchange 
radio  telegrams  reciprocally  without  distinction  based 
upon  the  radiotelegraphic  system  adopted.  Each  con- 
tracting party  undertakes  to  ensure  a  rapid  exchange 
of  messages  between  the  coast  stations  and  its  tele- 
graph system.  All  radiotelegraph  stations  are  bound 
to  accept  and  answer  calls  of  distress  from  what- 
ever quarter,  to  give  them  absolute  priority,  and  to 
take  such  action  with  regard  to  them  as  may  be 
necessary.  The  service  regulations  accompanying 
the  convention  are  of  equal  vahdity ;  and  both 
they,  and  the  convention,  are  subject  to  modifica- 
tion at  periodical  conferences,  each  conference  fixing 
the  time  and  place  of  the  succeeding  conference.^ 
The  International  Telegraph  Office  at  Berne  ^  is 
to  collect,  co-ordinate,  and  publish  information  of 
every  kind  relating  to  radiotelegraphy,  to  investigate 
suggested  amendments  to  the  convention  or  the 
service    regulations,    and,    in    general,   to    undertake 

1  Treaty  Ser.  (1913),  No.  10.  the    World   War  it    did    not    take 

^  1917    was    fixed    as    the    time,  place, 
and  Washington  £<,s   the   place,    for 

the  next  conference ;   but  owing  to  ^  See  below,  §§  464  and  582. 
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iulminiatrative  work   in  the  interest*  of  internntioiiAl 
i.iiiiuU'legraphv.* 

On  the  initiative  of  the  Britisli  Clovemment,  the 
• « inference  adopte<l  unanimously  a  resohition  in  favour 
of  the  principli'  of  compulsory  o(jiiipmcnt  of  certain 
cUisscs  of  ships  with  wireless  telegraph  installations, 
with  a  view  to  preventing  disjwters  at  tjea  and  render- 
ing assistance  in  ciuses  of  distress. 


IX 

THE   SUBSOIL   BENEATH  THE   SEA   BED 

§  287c.  The  subsoil  beneath  the  bed  of  the  open  aea  FIt« 
requires  special  consideration,   on  account  of  coal  or  J^™. 
other  mines,  tunnels,  and  the  like.     For  the  answer  to  '!**{*'*• 
the  question  whether  mines  and  tunnels  can  be  driven  beo«th 
into  that  subsoil  at  all,  and,  if  so,  whether  they  can  be  B«d. 
under  the  territorial  supremacy  of  a  particular  State, 
depends  entirely  u{X)n  the  character  in  law  of  such  sub- 
soil.    If  the  subsoil  beneath  the  bed  of  the  open  sea 
stood  in  the   same   relation   to  the  open  sea  as  the 
subsoil  beneath  the  territory  of  a  State  stands  to  that 
territory,^   all    rules   concerning   the    open   sea   would 
necessarily  have  to  be  applied  to  the  subsoil  beneath  its 
bed,  and  no  part  of  this  subsoil  could  ever  come  under 
the  territorial  supremacy  of  any  State.     It  is,  however, 
submitted  '  that  it  would  not  be  rational  to  consider 
the  subsoil  beneath  the  bed  of  the  open  sea  as  an  in- 
separable appurtenance  of  the  open  sea,  just  as  the  sub- 

'  Bj-   *he   Treaty   of   P««4?e   with  within  five  veAn  of  the  oominf  into 

ti«min                      !e   2S4),    the     Hi^»h  f<>rr^  of  the  Treaty  of  Pe««!',  the  new 

Coutr^                .     .1^  are  to  ft{>ply  thia  ojiivt-ntion    i^    i<>    he    )>irMJinK    upon 

oooventiuD,    in    so    far    aa  conc«riia  (irmiauy.                                   t     Pe«oe 

them,    on  ootMlition    that   lienuany  withAustii                               ~putxlin( 

fultil«    the     proviuunal    rv)0^1ati«tiii  Htiuulttiuttp.    .\' 

indtoated  tu  her  by  the  Allied  and  '  Sctr  aUi\r.  <: 

AwMK-iateil  Power*.      If  thi«  o<>n\cii  '  Se«rOppcuhcii»i  .w,,    .    ,u.  (1908), 

liun  u  repUoed  by  a  new  oouventiou  p.  11. 


452  THE    OPEN   SEA 

soil  beneath  the  territorial  land  and  water  is  an  appurte- 
nance of  such  territory.  The  rationale  of  the  open 
sea  being  free  and  for  ever  excluded  from  occupation  on 
the  part  of  any  State  is  that  it  is  an  international  high- 
way, which  connects  distant  lands,  and  thereby  secures 
freedom  of  communication,  and  especially  of  commerce, 
between  States  separated  by  the  sea.^  There  is  no 
reason  whatever  for  extending  this  freedom  of  the  open 
sea  to  the  subsoil  beneath  its  bed.  On  the  contrary,  there 
are  practical  reasons — taking  into  consideration  the 
building  of  mines,  tunnels,  and  the  like — which  compel 
recognition  of  the  fact  that  this  subsoil  can  be  acquired 
through  occupation.  The  following  five  rules  recom- 
mend themselves  : 

(1)  The  subsoil  beneath  the  bed  of  the  open  sea  is 
no  man's  land,  and  it  can  be  acquired  on  the  part  of 
a  littoral  State  through  occupation,  starting  from  the 
subsoil  beneath  the  bed  of  the  territorial  maritime 
belt. 

(2)  This  occupation  takes  place  ipso  facto  by  a  tunnel 
or  a  mine  being  driven  from  the  shore  through  the 
subsoil  of  the  maritime  belt  into  the  subsoil  of  the 
open  sea. 

(3)  This  occupation  of  the  subsoil  of  the  open  sea  can 
be  extended  up  to  the  boundary  line  of  the  subsoil  of 
the  territorial  maritime  belt  of  another  State,  for  no 
State  has  an  exclusive  claim  to  occupy  such  part  of 
the  subsoil  of  the  open  sea  as  is  adjacent  to  the  subsoil 
of  its  territorial  maritime  belt. 

(4)  An  occupation  of  the  subsoil  beneath  the  bed  of 
the  open  sea  for  a  purpose  which  would  endanger  the 
freedom  of  the  open  sea  is  inadmissible. 

(5)  It  is  hkewise  inadmissible  to  make  such  arrange- 
ments in  a  part  of  the  subsoil  beneath  the  open  sea 
which  has  previously  been  occupied  for  a  legitimate 

^  See  above,  §  259. 
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puqx)6e  a»  would  iiuiin«ctly  tMulan^?«»r  tho  frc<yioni  of 
tlu»  o|)eii  sea. 

If  tliene  five  rulcvj  are  correct,  there  i»  nothing  to 
prevent  coal  and  other  niine^  which  are  being  exploited 
on  the  shore  of  a  httoral  State  from  being  extended 
into  the  subsoil  bi»neath  tlic  open  soa  up  to  the  boun- 
dary line  of  the  subsoil  bcncatii  tlu*  t<*rritorial  maritime 
belt  of  another  State.  Further,  a  tunnel  which  might 
Ik*  built  Ix^twiMJU  two  part8  of  the  same  State  separated 
by  the  o|H'n  sea  fi»r  instance.  In'tween  Ireland  and 
Scotland  would  fall  entirely  under  the  territorial 
supremacy  of  the  State  concernetl.  On  the  other  hand, 
for  a  tunnel  between  two  dilTerent  States  separated  by 
the  open  sea — as,  for  instance,  the  proposed  Gibraltar 
tunnel  between  the  Spanish  coast  and  either  Tangier  or 
Ceuta — ^sjK'cial  arrangements  would  have  to  be  made  by 
treaty  concerning  the  territorial  supremacy  over  that 
part  of  the  tunnel  which  runs  under  the  bed  of  the 
o[K'n  sea. 

§  2^7(/.  Since  there  is  as  yet  no  submarine  tunnel  in  The 
existence,  it  is  of  intei-est  to  give  some  details  concern-  cE^d 
ing  the  project  of  a  Channel  Tunnel  ^  between  Dover  Tunnel 
and  Calais,  and  the  prehminar}'  arrangements  between 
France  and  England  concerning  it.     Already  some  years 
before  the  Franco-German  War  the  possibihty  of  such 
a  tunnel  was  discussed,  but  it  was  not  until  1874  that 
the  first  preliminary  steps  were  taken.    The  subsoil 
of  the  Chamiel  was  geologically  explored,  plans  were 
worked  out,  and  a  shaft  of  more  than  a  mile  long  was 
tentatively   bored   from   the   English  shore.     In   1876 
an  international  coimnission,  apjwinted  by  the  English 
and  French  Govermnents,  and  comprising  three  French 
and  three  Enghsh  members,  made  a  reix)rt  on  the  con- 

'  SwrOpixnhciiu  inZ.  V.,u.  (1908),        L<  Tvmt^l  mah  .1  .V  ifkA^  i!  U  Droit 
pp.  1  IG;  H.>biii  iuH.O'.,  xv.  (IMW),        iiUirmUuMoI  ilM'. 
pp.  50  77 ;  Lint,  i  24 ;  mmI  Culomboa, 
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struction  and  working  of  the  proposed  tunnel.^  The 
report  enclosed  a  memorandum,  recommended  by  the 
commissioners  as  a  basis  for  a  treaty  between  Great 
Britain  and  France  concerning  the  tunnel. 

This  memorandum  suggested  (Article  1)  that  the 
boundary  between  England  and  France  in  the  tunnel 
(and  for  the  purposes  of  the  tunnel  and  submarine  rail- 
way alone)  should  be  half-way  between  low-water  mark 
(above  the  tunnel)  on  the  coast  of  England  and  low- 
water  mark  (above  the  tunnel)  on  the  coast  of  France. 

It  recommended  that  (Article  4)  an  international 
commission  consisting  of  six  members,  three  of  whom 
should  be  nominated  by  the  British  Government  and 
three  by  the  French  Goverimient,  should  submit  to 
the  two  Governments  its  proposals  for  supplementary 
conventions  with  respect  to  (a)  the  apprehension  and 
trial  of  alleged  criminals  for  offences  committed  in  the 
tunnel  or  in  trains  which  have  passed  through  it,  and 
the  summoning  of  witnesses ;  (b)  customs,  poHce,  and 
postal  arrangements,  and  other  matters  which  it  might 
be  found  convenient  so  to  deal  with.    It  further  advised 

(Article  15)  that  each  Government  should  have  the 
right  to  suspend  the  working  of  the  submarine  railway 
and  the  passage  through  the  tunnel  whenever  such 
Government,  in  the  interest  of  its  own  country,  thought 
necessary  to  do  so,  and  even  to  damage  or  destroy  ^  the 
works  of  the  tunnel  or  submarine  railway,  or  any  part 
of  them,  in  the  territory  of  such  Government,  and  flood 
the  tunnel  with  water. 

In  spite  of  this  elaborate  preparation  the  project 
could  not  be  reahsed,  since  pubhc  opinion  in  England 
was  for  political  reasons  opposed  to  it.     And  although 

^  See    Pari.     Papers,     C.      1576,  the   interest  of   defence  in  time  of 

Report    of    the   Commissioners   for  war.     As  regards  the  position  of  a 

the  Channel  Tunnel   and   Railway,  Channel  Tunnel  in  time  of  war,  see 

1876.  Oppenheim  in  Z.V.,  ii.  (1908),  pp. 

^  This  stipulation  was  proposed  in  13-16. 
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m  1880,  1884.  1888,  11K)8,  ami  i'Jll  »  steps  were  again 
taken  in  favour  of  the  proix>sed  tunnel,  public  opinion 
in  Kn^Iiiiul  reniuincHl  ho8tile  until  the  WorKl  War,  and 
the  project  luul  for  the  time  to  be  abandoned.  Since 
the  armistice  witli  (Jennany,  concluded  on  November 
11,  1918,  a  new  movement  has  arisen  for  the  coiustruc- 
tion  of  a  Channel  Tunnel,  and  the  supporters  of  the 
plan  reinforce  their  arguments  from  the  experiences  of 
the  Worltl  War.  The  (jiiestion  is  now  under  the  con- 
sideration of  the  British  (jovernment. 

'  St>o   Fell.    The   PotUion   of  tht  Channel   Tunnd    (Question  in  May   1914 
(1914). 


CHAPTER  III 

INDIVIDUALS 

I 

POSITION   OF   INDIVIDUALS   IN  INTERNATIONAL   LAW 

Lawrence,  §  42— Taylor,  §  171— Hershey,  No.  222— Heffter,  §  58— Stoerk  in 
HoUzendorff,  ii.  pp.  585-592 — Gareis,  §53 — Liszt,  §§  5  and  11 — Ullmann, 
§  107— Bonfils,  Nos.  397-409— Despagnet,  No.  328— M6rignhac,  ii.  pp. 
169-172  — Pradier-Fod6r6,  i.  Nos.  43-49  — Fiore,  i.  Nos.  684-712  — 
Martens,  i.  §§  85-86 — Jellinek,  System  der  sitbjectiven  offentlichen  Rechte 
(1892),  pp.  310-314— Heilborn,  System,  pp.  58-138— Kaufmann,  Die 
Rechtshraft  des  internationalen  Rechtes  (1899)  —  Buonvino,  Diritto  e 
Personalitd  giuridica  internazionale  (1910) — Borchard,  §§  7-10 — Rehm 
and  Adler  in  Z.V.,  i.  (1907),  pp.  53-55  and  614-618— Kohler  in  Z.V., 
ii.  (1908),  pp.  209-230— Diena  in  R.G.,  xvi.  (1909),  pp.  57-76. 

Import-        §  288.  Individuals  are  just  as  important  to  the  Law 
indi-        of  Nations  as  territory,  for  individuals  are  the  personal 
thtilwof  ^^''^is  of  every  State.     Just  as  a  State  cannot  exist 
Nations,    without  a  territory,  so  it  cannot  exist  without  a  multi- 
tude of  individuals  who  are  its  subjects  and  who,  as  a 
body,  form  the  people  or  the  nation.     The  individuals 
belonging  to  a  State  can,  and  do,  come  in  various  ways 
in  contact  with  foreign  States  in  time  of  peace  as  well 
as  of  war.     The  Law  of  Nations  is  therefore  compelled  to 
provide  certain  rules  regarding  individuals. 
Indi-  §  289.  Now,  what  is  the  position  of  individuals  in 

^g^.g^  ^     International  Law  according  to  these  rules  ?     Since, 
of'th?*^    apart  from  the  League  of  Nations,  the  Law  of  Nations 
Law  of     is  a  law  between  States  only  and  exclusively,  States  only 
^  ^'^"^'    and  exclusively  ^  are  subjects  of  the  Law  of  Nations. 

^  See  above,  §§  13  and  63. 
456 
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How    is   it    thc'ii,    that,   although    individual   are   not 
subjects   of   the   Law   of   Nations,   they   have   certain 
nglits   and   duties   in   conformity    with,    or  according 
to,    International    Law  ?      Have    not    monarchs    and 
other  heads  of   States,   diplomatic  envoys,   and   even 
simple  citizens  ccrtiiin  rights  accordmg  to  the  I>aw  of 
Nations  whilst  on  foreign  territory  {     If  we  look  more 
closely  into  these  rights,  it  becomes  quite  obvious  that 
they  are  not  given  to  the  favoured  individual  by  the 
Law  of  Nations  directly.     For  how  could  Int^^rnational 
Ljiw,  which  is  a  law  between  States,  give  rights  to  indi- 
viduals concerning  their  relations  to  a  State?     What 
the  Law  of  Nations  really  does  concerning  individuals 
is  to  impose  the  duty  upon  all  the  members  of  the 
Fannly  of  Nations  t<)  grant  certain  privileges  to  such 
foreign  heads  of  States  and  diplomatic  envoys,  and  cer- 
tain rights  to  such  foreign  citizens,  as  are  on  their  tem- 
tory.     And,   corresponding  to  this  duty,  every  State 
has  by  the  Law  of  Nations  a  right  to  demand  that  its 
he<id,  its  diplomatic  envoys,  and  it«  citizens  be  gi-antcxl 
certain  rights  by  foreign  States  when  on  their  territory. 
Foreign  States  granting  these  rights  to  foreign  indi- 
viduals do  this   by  their  Municipal  Laws,  and  these 
rights  are,  therefore,  not  international  rights,  but  rights 
derived  from  Municipal  Laws.     International  Law  is 
indeed  the  background  of  these  rights,  in  so  far  as  the 
duty  to  grant  them  is  imposed  upon  the  several  States 
by  International  Law.      It  is  therefore  quite  correct 
to  say  that  the  individuals  have  these  rights  in  con- 
formity   with,    or    according    to,    International    Law, 
if  only  it  is  remembered  that  these  rights  would  not 
exist  had  the  several  States  not  created  them  by  their 
Municipal  Law. 

And  the  same  is  vahd  as  regards  special  rights  of 
individuals  in  foreign  countries  according  to  special 
international   treaties   between   two  or  more   Powers. 
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Although  such  treaties  generally  speak  of  rights  which 
individuals  shall  have  as  derived  from  the  treaties  them- 
selves, this  is  nothing  more  than  an  inaccuracy  of  lan- 
guage. In  fact,  such  treaties  do  not  create  these  rights, 
but  they  impose  the  duty  upon  the  contracting  States  of 
caUing  these  rights  into  existence  by  their  Municipal 
Laws.^ 

Again,  where  States  stipulate  by  international  treaties 
certain  favours  for  individuals  other  than  their  own 
subjects,  these  individuals  do  not  acquire  any  inter- 
national rights  under  these  treaties,  but  the  State  whose 
subjects  they  are  has  an  obligation  towards  the  other 
States  of  granting  such  favours  by  its  Municipal  Law. 
Thus,  for  example,  when  Articles  5,  27,  35,  and  44 
of  the  Treaty  of  Berhn,  1878,  made  it  a  condition  of 
the  recognition  of  Bulgaria,  Montenegro,  Serbia,  and 
Roumania,  that  these  States  should  not  impose  any 
religious  disabiUty  upon  their  subjects,  the  latter  did 
not  thereby  acquire  any  international  rights. ^  Another 
instructive  example  ^  is  furnished  by  Article  5  of  the 
Peace  Treaty  of  Prague,  1866,  between  Prussia  and 
Austria,  which  stipulated  that  the  northern  district  of 
Schleswig  should  be  ceded  by  Prussia  to  Denmark  in 
case  the  inhabitants  should  by  a  plebiscite  vote  in  favour 
of  such  cession.  Austria,  no  doubt,  intended  to  secure 
by  this  stipulation  for  the  inhabitants  of  North  Schleswig 
the  opportunity  of  voting  in  favour  of  their  union  with 
Denmark.  But  these  inhabitants  did  not  thereby 
acquire  any  international  right ;  Austria  alone  acquired 
a  right  to  insist  upon  Prussia  granting  to  the  inhabitants 

^  The  whole  matter  is  treated  with  and  in  various  treaties  between  the 

great   lucidity   by   Jellinek,   System  Principal     Allied     and     Associated 

der     subjectiven    offentlichen     Rechte  Powers  and  other  Powers  which  form 

(1892),  pp.    310-314,  and  Heilborn,  part  of  the  resettlement   after   the 

System,  pp.  58-138.  World  War  (see  below,  §  5Q8h),  do 

"  Nor  again,  under   the  series  of  the  individuals  in  whose  favour  these 

clauses  for  the  protection  of  racial,  provisions  have  been  made  acquire 

religious,  or  linguistic  minorities  in-  any  international  rights, 
serted  in  some  of  the  treaties  of  peace  '  See  Heilborn,  System,  p.  67. 
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tlie  opportuiLitv  of  voting  for  iIil*  union  with  Denmark. 
l*russia,  however,  intt»ntic>nally  neglected  her  duty, 
Austria  did  not  innist  upon  her  riglit,  and  finally  relin- 
(piished  it  by  the  Treaty  of  Vienna  of  1878.*  So  the 
matter  stood  until  the  Treaty  of  Peace  with  Germany 
(Articles  lUU-Jli)  a^'ain  stipulated  for  a  plebiscite  within 
a  certain  area  of  Northern  Schleswig. 

The  assertion  ^  that,  although  individuals  cannot 
be  subjects  of  International  Law,  they  can  neverthe- 
less acquire  rights  and  duties  from  Intermitional  Law, 
is  untenable  as  a  general  proposition.  International  Law 
camiot  grant  international  rights  to  individuals,  for 
international  rights  and  duties  can  only  exist  between 
States,  or  between  the  League  of  Nations  and  States. 
International  Law  cannot  give  municipal  rights  to  indi- 
viduals, for  municipal  rights  and  duties  can  only  be 
created  by  Municipal  Law.  However,  where  Inter- 
national Law  creates  an  independent  organisation — for 
instance,  the  proposed  International  Prize  Court  at  the 
Hague,  or  the  European  Danube  Commission,  and  the 
like — certain  powers  may  be  granted  to  commissions, 
courts,  councils,  and  even  to  individuals  concerned. 
These  powers  are  legal  powers,  and  are  therefore  justly 
called  rights,  although  they  are  neither  international 
nor  mimicipal  rights,  but  only  rights  within  the  organisa- 
tion concerned.  Thus  the  unratified  Convention  xn. 
of  the  second  Hague  Peace  Conference  provided  for 
an  International  Prize  Court  to  which  —  see  Articles 
4  and  5 — individuals  could  bring  an  appeal.^    Thereby 

*  It  ought  to  be  mentioneil  that  pp.  57-76  ;  Rehni  ami  Adier  in  Z.  T., 
the  opinion  presentc-d  in  the  text  i.  (1907),  pp.  53  and  »il4  ;  Liszt,  ?  5 ; 
concerning  the  impossibility  fur  Kohler  in  Z.V.,u.  (1908),  pp.  209- 
individuals  to  be  subjects  of  Inter-  230. 

n.ii.inal  Law,  which  is  now  mostly  *  The    position    of   individual*  in 

1    -M,    is    vigorously    opposetl    by  this  case  is  discux^ed  by  Wehbcrg, 

K,     iUAun,  Dit  Hechtikrfift  (its  ifUer-  iJas  Seeh-i^g^reeht   (1915'.      -      ''''i- 

'      ualen  HechUt  (IH99),  ^  l-i,  Aad  3G4.     See  al«)  Lammaach 

•A  lew  •jthera.  txrti  der  SeJiicd4gerichif>ai t.^..   ,..„Ji, 

*  See  Diena  in  R.G.,  xvi.  (1909),  pp.  158161,  and  Borcluird,  §  9. 
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a  right  would  be  given  to  individuals  ;   but  ifc  would  be 
neither  an  international  nor  a  municipal  right,  but  only 
a  right  within  the  independent  organisation  ^  intended 
to  be  set  up  by  Convention  xii. 
indi-  §  290.  But  what  is  the  real  position  of  individuals 

Objects  ill  International  Law,  if  they  are  not  subjects  thereof  ? 
liw  of  "^^^  answer  can  only  be  that  they  are  objects  of  the  Law 
Nations,  of  Natious.  They  appear  as  such  from  many  different 
points  of  view.  When,  for  instance,  the  Law  of 
Nations  is  seen  to  recognise  the  personal  supremacy  of 
every  State  over  its  subjects  at  home  and  abroad,  these 
individuals  appear  as  objects  of  the  Law  of  Nations  just 
as  does  State  territory  in  consequence  of  the  recognised 
territorial  supremacy  of  every  State.  When,  secondly, 
the  recognised  territorial  supremacy  of  every  State  is 
seen  to  comprise  certain  powers  over  foreign  subjects 
within  its  boundaries  with  the  exercise  of  which  their 
home  State  has  no  right  to  interfere,  these  individuals 
appear  again  as  objects  of  the  Law  of  Nations.  And, 
thirdly,  when  it  is  seen  that,  according  to  the  Law  of 
Nations,  any  State  may  seize  and  punish  foreign  pirates 
on  the  open  sea,  or  that  belligerents  may  seize  and 
punish  neutral  blockade-runners  and  carriers  of  contra- 
band on  the  open  sea  without  their  home  State  having 
a  right  to  interfere,  individuals  appear  once  more  as 
objects  of  the  Law  of  Nations.^ 

§  29L  If,  as  stated,  individuals  are  never  subjects 
but  always  objects  of  the  Law  of  Nations,  then  nation- 
ahty  is  the  link  between  them  and  the  Law  of  Nations. 
It  is  through  the  medium  of  their  nationality  only  that 

^  The  organisation  created  by  the  ^  Westlake,  Papers,  p.  2,  main- 
Oovenant  of  the  League  of  Nations  is  tains  that  in  these  cases  individuals 
another  example.  The  rights  and  appear  as  subjects  of  International 
duties  of  the  Council,  the  Assembly,  Law ;  but  I  cannot  understand 
and  the  Secretariat  are  neither  inter-  upon  what  argument  this  asser- 
national  nor  municijial  rights  and  tion  is  based.  The  correct  stand- 
duties,  but  only  rights  and  duties  point  is  taken  up  by  Lorimer,  ii. 
within  the  organisation  set  up  by  p.  131,  and  Holland,  Jurisprudence, 
the  Covenant.  p.  341. 
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individuals  t  uu  enjoy  benefits  from  the  exiHtcnce  of  Nation 
the  Liiw  of  Nations.     This  is  a  fact  which  \mn  conae-uH^" 
tjiuMices  over  the   whole  area  of   International  l^aw.*  i^twwio 
Siu  h  individuals  as  do  not  |k>sscs8  any  nationality  cnjov  m  i«ua* 
MO  protection  whatever,  and,  if  they  are  aggrieved  by  'i^'l.?7 
.1  JState,  they  have  no  way  of  redress,  since  there  is  uo  *^'*^'"»"- 
State  which  would  be  competent  to  take  their  case  in 
hand.     As  far  as  the  Law  of   NatioiLs  is  concerned, 
apart  from  morality,  there  is  no  restriction  whatever  to 
cause  a  State  to  abstain  from  maltreating  to  any  extent 
such    stateless    individuals.^     On    the    other    hand,    if 
individuals  who  possess  nationahty  are  wronged  abroad, 
it  is  tlieir  home  State  only  and  exclusively  which  has 
a  right  to  ask  for  redress,  and  these  individuals  them- 
selves have  no  such  right.     It  is  for  this  reason  that 
the  question  of  nationahty  is  very  important  for  the 
Law  of  Nations,  and  that  indi\nduals  enjoy  benefits  from 
this  law,  not  as  human  beings,  but  as  subjects  of  States 
which  are  members  of  the  Family  of  Nations.    Their  posi- 
tion in  this  respect  is  so  difierent  from  that  of  stateless 
individuals  and  of  subjects  of  States  outside  the  Family 
of  Nations,  that  it  has  been  correctly  characterised  as  a 
kind  of  international  *  indigenousness,'  a   Volkerrechts- 
Itidi^e)iat.^    Just  as  municipal  citizenship  procures  for  an 
individual  the  enjo>Tnent  of  the  benefits  of  the  Municipal 
Laws,  so  this  "international  *  indigenousness,'  which  is  a 
necessary  inference  from  nuinicipal  citizenship,  procures 
the  enjopnent  of  the  benefits  of  the  Law  of  Nations. 

§  292.  Several  writers  *  maintain  that  the  Law  of  The  Uw 
Natioas  guarantees  to  every  individual  at  home  and  "J.^* he"* 
abroad  the  so-called  rights  of  mankind,  whether  he  be  ^*''^^'";f 
stateless  or  not,  and  whether  he  be  a  subject  of  a  member- 
State  of  the  Family  of  Nations  or  not.     Such  rights  are 

•  S««  below,  §294.  «  BlunUchli,  ^5  :i»>»  .sr.:<    .,   i  370; 

•  See  below,  §  312.  Marteru>,   i.   §?"   ><                                c,  i. 

•  See  Stoerk  in    HoUxnuIurf,  ii.        Nos.  684  712,  ai                              <>19- 
P-  5tM.  674  ;  BontiU,  No.  3i^7,  ^ua  uUiertt. 
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said  to  comprise  the  right  of  existence,  the  right  to  pro- 
tection of  honour,  Hfe,  health,  Hbertj,  and  property,  the 
right  of  practising  the  rehgion  of  his  choice,  the  right  of 
emigration,  and  the  hke.  But  such  rights — they  could 
only  be  municipal  and  not  international  rights — do  not 
in  fact  at  present  enjoy  any  guarantee  whatever  from 
the  Law  of  Nations.-^  But  there  are  certain  facts  which 
cannot  be  denied  at  the  background  of  this  erroneous 
opinion.  The  Law  of  Nations  is  a  product  of  Christian 
civilisation  and  represents  a  legal  order  which  binds 
States,  chiefly  Christian,  into  a  community.  It  is  there- 
fore no  wonder  that  ethical  ideas,  some  of  which  are  the 
basis  of,  and  others  a  development  from  Christian 
morals,  have  a  tendency  to  require  the  help  of  Inter- 
national Law  for  their  realisation.  When  the  Powers 
stipulated  at  the  Berlin  Congress  of  1878  that  the  Balkan 
States  should  be  recognised  only  under  the  condition 
that  they  did  not  impose  any  religious  disabilities  on 
their  subjects,  or  when  in  several  treaties  which  con- 
stitute the  resettlement  after  the  World  War  the  Prin- 
cipal Allied  and  Associated  Powers  secured  the  inser- 
tion of  clauses  to  protect  minorities,  they  lent  their  arm 
to  the  realisation  of  such  an  idea.  Again,  when  the 
Powers  after  the  beginning  of  the  nineteenth  century 
agreed  to  several  international  arrangements  in  the 
interest  of  the  abolition  of  the  slave  trade, ^  they  fostered 

^  The  matter  is  treated  with  great  Act    of    the   Congo    Conference    of 

lucidity   by  Heilborn,    System,    pp.  Berlin,    1885,    which    in    Article    9 

83-138.  dealt  with  the  slave  trade ;  (3)  the 

^  It  is  incorrect  to  maintain  that  General  Act  of  the  anti-slavery  Con- 
the  Law  of  Nations  has  abolished  ference  of  Brussels,  1890,  which  was 
slavery,  but  there  is  no  doubt  that  signed  by  Great  Britain,  Austria- 
the  conventional  Law  of  Nations  has  Hungary,  Belgium,  the  Congo  Free 
tried  to  abolish  the  slave  trade.  State,  Denmark,  France  (see,  how- 
Three  important  general  treaties  ever,  below,  §  517),  Germany, 
were  concluded  for  that  purpose  Holland,  Italy,  Persia,  Portugal, 
during  the  nineteenth  century,  after  Russia,  Spain,  Sweden,  Norway,  the 
the  Vienna  Congress  —  namely  ( 1 )  United  States,  Turkey,  and  Zanzibar, 
the  Treaty  of  London,  1841,  between  See  Queneuil,  De  la  Traite  des  Noir$ 
Great  Britain,  Austria,  France,  et  del' Esdavage  (1907),  a,nd  tier  shey, 
Prussia,  and  Russia  ;  (2)  the  General  No.  216. 
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the  roalisation  of  another  of  these  idean.  And  the 
imiuinerablt*  treat  ie«  between  the  di  lie  rent  States  hh 
regards  extradition  of  crinunaln,  commerce,  naviga- 
tion, copyright,  and  the  like,  are  innpired  by  the  idea 
of  alTordin^  ample  protection  U)  Ufe,  health,  an<l  pro- 
perty of  inilividuals.  Lastly,  there  is  no  doubt  tliat, 
should  a  State  venture  to  treat  ita  own  subjects  or  some 
oi  tliem  with  such  cruelty  as  would  stagger  humanity, 
public  opinion  of  the  rest  of  the  world  would  call  uj>on 
the  Powers  to  exercise  interventictn  *  for  the  pur|K)8e 
of  compelling  such  St^te  to  establish  a  legal  order  of 
things  within  its  boundaries  sufficient  to  guarantee  to 
its  citizens  an  existence  more  adequate  to  the  ideas  of 
modern  civilisation.  However,  a  guarantee  of  the 
so-called  rights  of  mankind  cannot  be  found  in  all 
these  and  other  facts. 
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Vattel,  i.  $«  220-226— Hall,  SS  66  and  87— WestUke,  i.  pp.  220,  2S8-240— 

Halleck,  i.  p.  401— Taylor,  §§  172178— Herehey,  No.  223— Moore,  iii. 
g^  372  37«V— BlunUchli,  §§  364-380 — vStoerk  in  Holtzendorf,  ii.  pp.  630- 
660— Clai^is,  §  54— Liszt,  §  11— Ullmann,  §§  108  and  109— UonfiU,  Noa. 
433-454  —  Deepagnet,  Noa.  329  333  —  Pnidier-Fod*i^,  iii.  No.  1645  — 
Rivier.  i.  p.  303— Nys,  ii.  pp.  2.'>fi-'262— Calvo,  ii.  §§  539-540— Fiore,  i. 
No8.  644-658,  684-712,  and  Codf,  Nos.  643  ♦>46— Martens,  i.  §g  85-87— 
Hall,  Foreign  Powtrs  and  Jurisdiction  (1894),  §  14 — Cogordan,  La 
Naticnalitt  au  PoitU  </«  Vue  den  Hapports  initnuUionaujc  (2ud  cd.  1890) — 
Zeballus,  La  Xationalit^  au  PoitU  de  Vue  dt  la  Legislation  comparte,  etc., 
2  voU.  (1914)— Borthard,  §§  4  and  5,  and  198-227— 4^arga«  in  Z.  V.,  v. 
(1911),  pp.  278-316  and  478-509. 

§  293.  Nationality  of  an  individual  '^  is  his  quahty  of  Conoep- 
being  a  subject  of  a  certain  State,  and  therefore  its  citizen,  sl^iutx- 
It  is  not  for  International,  but  for  Mmiicipal  Law  to*^*^- 
determine  who  is,  and  who  is  not,  to  be  considered  a 
subject.    And  therefore  it  matters  not,  as  far  as  the 

'  S«r  abuvc,  §  137.  in  t-ntirvly  u  matter  ui  pnvi»t<  Inlcr- 

'  The  nationality  uf  oorporatioiu       national  Law,  and  eoniaderatioM  o< 
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Law  of   Nations  is  concerned,^  that  Municipal   La^ 
may  distinguish  between  different  kinds  of  subje,- 
— for  instance,  those  who  enjoy  full  political   righl^, 
and  are  on  that  account  named  citizens,  and  those  wl^x^, 
are  less  favoured,  and  are  on  that  account  not  namea 
citizens.     Nor  does  it  matter  that,  according  to  Munici- 
pal Law,  a  person  may  be  a  subject  of  a  part  of  a  State, 
for  instance  of  a  dominion  or  a  colony,  but  not  a  subject 
of   the    mother  country,   provided   only   such    person 
appears  as  a  subject  of  the  mother  country  as  far  as 
the  international  relations  of  the  latter  are  concerned. 
Thus,  a  person  naturalised   in  a  British  dominion   or 
colony  is,  for  all  international  purposes,  a  British  subject, 
although  he  may  not  have  the  rights  of  a  British  subject 
within  the  United  Kingdom  itself  .^    For  all  international 
purposes,  all  distinctions  made  by  Municipal  Laws  be- 
tween subjects  and  citizens,  and  between  different  kinds 
of  subjects,  have  neither  theoretical  nor  practical  value, 
and  the  terms  'subject'  and  'citizen'  are,  therefore, 
synonymous  so  far  as  International  Law  is  concerned. 


public  policy  have  a  decisive  influence 
upon  the  attitude  of  every  State  with 
regard  to  it.  See  Isay,  Die  Staats- 
angehorigheit derjuristischen Personen  ' 
(1907)  ;  Young,  Foreign  Companies 
and  other  Corporations  (1912); 
Borchard,  §§  23  and  227-282  (ex- 
haustive literature  on  the  problem  is 
to  be  found  in  Borchard's  appendix). 
During  the  World  War  the  problem 
became  of  particular  importance,  as 
is  apparent  from  the  following 
monographs :  Pillet,  Des  Personnes 
morales  en  Droit  international  privS 
(1914)  ;  Schuster,  The  Nationality 
and  Domicile  of  Trading  Corpora- 
tions, in  vol.  ii.  (1917),  pp.  57-85  of 
the  Grotiiis  Society ;  Mamelok,  Die 
Staatsangehorigkeit  der  jiiristischen 
Personen  (1918) ;  Grossmann,  Wirt- 
schaftspolitische  Betrachtungen  iiher 
die  Staatsangehorigheit  der  jiiris- 
tischen Personen  (1918) ;  Ruegger, 
Die  Staatsangehorigheit  der  juris- 
tischen    Personen    (1918) ;     Martin- 


Achard,  La  Nationality  des  Socictds 
anonymes  (1918). 

^  Unless  the  State  concerned  has 
restricted  its  liberty  of  action  with 
regard  to  these  questions  by  treaty 
with  another  State.  See,  for  ex- 
ample, Treaty  of  Peace  with  Poland, 
Articles  3-6  ;  Treaty  of  Peace  with 
Austria,  Articles  64-65.  Similar 
provisions  occur  in  other  treaties 
of  peace.     See  below,  §  568/^. 

"  Rex  V.  Francis,  ex  parte  Mark- 
ivald,  [1918]  1  K.B.  617,  and  Mark- 
wald  V.  A.G.,  (1920)  36  T.L.R.  197. 
See  below,  §  307,  and  Hall,  Foreign 
Powers  and  Jurisdiction,  §  20,  who 
quotes,  however,  a  decision  of  the 
French  Cour  de  Cassation,  according 
to  which  natui'alisation  in  a  British 
colony  does  not  constitute  a  real 
naturalisation.  But  this  decision  is 
based  on  the  Code  Civil  of  France 
and  has  nothing  to  do  with  the  Law 
of  Nations.  See  also  Westlake, 
i.  pp.  238-240. 
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i   But  it  must  be  cniphasiscKl  that  *  nationality,'  mcan- 
» titizeuship of  a  certain  State,  nnist  not  be confoundid 
.th  '  nationality  '  meaning  membership  of  a  certain 
Ation  in  the  seiLse  of  a  race.     Thus  Englishmen,  Scots- 
men, and  Irishmen  are,  despite  their  diilcrent  nationality 
as  regards  their  race,  all  of  British  nationality  iis  regards 
their  citizeiiiship.     Thus,   further,   although  all    PoUsh 
individuals  are  of  Pohsh  nationality  qua  race,  for  many 
generations  there  were  no  Poles  qua  citizenship. 

§  29-1.  It  will  be  remembered  that  nationality  is  FuncuMn 
the  Imk  between  individuals  and  the  benefits  of  the  ^Jy* 
Law  of  Nations.^  This  function  of  nationahty  becomes 
apparent  with  regard  to  individuals  abroad,  or  to  pro- 
perty abroad  belonging  to  individuals  who  are  them- 
selves within  the  territory  of  their  home  State,  especially 
on  account  of  one  particular  right  and  one  particular 
duty  of  every  State  towards  all  other  States.  The 
right  is  that  of  protection  over  its  citizens  abroad  which 
every  State  holds,  and  occasionally  vigorously  exercises 
towards  other  States  ;  it  will  be  discussed  in  detail  below, 
§  319.  The  duty  is  that  of  receiving  on  its  territory 
such  of  its  citizens  as  are  not  allowed  to  remain  '^  on  the 
territory  of  other  States.  Since  no  State  is  obhged  by 
the  Law  of  Nations  to  allow  foreigners  to  remain  within 
its  boundaries,  it  may,  for  many  reasons,  happen  that 
certain  individuals  are  expelled  from  all  foreign  countries. 
The  home  State  of  expelled  persons  cannot  refuse  to 
receive  them  on  the  home  territory,  the  expelling  States 
ha\'ing  a  right  to  insist  upon  this.^ 

§  295.  Although    nationality    alone    is    the    regular 
means  through   which  individuals  can  derive   benefit 

'  See  above,  §  291.  supreinacy    illuatrate    the    funotinn 

•  See  below,  §  .^2tj.  of  nAtiunality.     (See  alxive,  g   \'2A.) 

*  Apart  from  the  right  of  protec-  Thus,  the  home  State  <'^n  \a\ 
Mon,  and  the  duty  to  receive  ex-  citizens  living'  abntad  in  t"  t 
I'clled  citizens  at  home,  the  powers  of  home  fin:iiic<?,  can  rtr,  :i 
of  a  State  over  its  citizens  abroad  to  cume  home  for  the  y^  .  i  •'■  i 
in     oooBoquence     of     it«     personal  rendering      military      servK  .-,      can 

VOL.  I.  2  a 
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So-called  from  the  Law  of  Nations,  there  are  three  exception  a' 
J^^dT  cases  ^  in  which  individuals  may  come  under  the  inter- 
jacto  Sub-  national  protection  of  a  State  of  which  they  are  not 
subjects:  (1)  A  State  undertakes  by  an  international 
agreement  the  diplomatic  protection  of  another  State's 
citizens  abroad,  and  in  this  case  the  protected  foreign 
subjects  are  named  proteges  of  the  protecting  States. 
Such  agreements  may  either  be  intended  to  be  per- 
manent —  as  when  a  small  State,  Switzerland  for 
instance,  has  no  diplomatic  envoy  in  a  certain  foreign 
country  where  many  of  its  subjects  reside,  or  to  be  for 
time  of  war  only,  a  belligerent  handing  over  to  a  neutral 
State  the  protection  of  its  subjects  in  an  enemy  State. 

(2)  The  League  of  Nations,  acting  through  a  State 
or  persons  representing  the  League,  undertakes  the 
diplomatic  protection  abroad  of  persons  who  are  not,  of 
course,  its  citizens.  Thus  the  Governing  Commission  of 
the  Saar  Basin,  representing  the  League  of  Nations,  is 
to  ensure  the  protection  abroad  of  the  interests  of  the 
inhabitants  of  that  territory. ^ 

(3)  A  State  promises  diplomatic  protection  within 
the  boundaries  of  Turkey  and  other  Oriental  countries 
to  certain  natives.  Such  protected  natives  are  like- 
wise named  "proteges^  but  they  are  also  called  '  de 
facto  subjects '  of  the  protecting  State.  Their  posi- 
tion is  quite  anomalous  ;  it  is  based  on  custom  and 
treaties,  and  no  special  rules  of  the  Law  of  Nations  itself 
are  in  existence  concerning  them.  Every  State  which 
takes  such  de  facto  subjects  under  its  protection  can 
act  according  to  its  discretion,  and  there  is  no  doubt 
that  as  soon  as  these  Oriental  States  have  reached  a 
level  of  civihsation  equal  to  that  of  the  Western  members 

punish  them  for  crimes  committed  State,  or  to  prevent  them  from  paj'- 

abroad,    can     categorically    request  ing  taxes  to  their  home  State,  and 

them  to  come  home   for    good  (so-  the  like. 

called  jus  avocandi).     And  no  State  ^  See  Borchard,  §§  203-205. 

has  a  right  forcibly  to  retain  foreign  -  See  Treaty  of  Peace  with  Ger- 

citizens  called  home  by  their  home  many,  Article  50  annex. 


lun. 
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of  the  Family  of  Nations,  the  whole  institution  of  de 
facto  sul)jce'is  will  disiippeiir. 

§  liDG.  As  emigration  involves  the  voluntary  removal  N»Uoo- 
of  an  individual  from  his  home  State  with  the  intention  KmfgJ*. 
of  residing  abroad,  hut  not  necessarily  with  the  inten-  ^'^ 
tion  of  renouncing  his  nationality,  it  is  obvious  that 
emigrants  may  well  retain  their  nationality.  Emigra- 
tion is  in  fact  entirely  a  matter  of  internal  legislation 
of  the  diilerent  States.  Every  State  can  fix  for  itself 
the  conditioiLs  under  which  emigrants  lose  or  retain 
their  nationality,  as  it  can  also  prohibit  emigration 
altogether,  or  can  at  any  moment  request  those  who 
have  emigrated  to  return  to  their  former  home,  pro- 
vided the  emigrants  have  retained  their  nationahty  of 
birth.  And  it  must  be  specially  emphasised  that  the 
Law  of  Nations  does  not,  and  cannot,  grant  a  right  of 
emigration  to  every  indi\idual,  although  it  is  frequently 
maintained  ^  that  it  is  a  *  natural '  right  of  every  indi- 
vidual to  emigrate  from  his  own  State.-  What  would 
be  possible,  and  is  desirable,  is  that  })y  a  general  inter- 
national treaty  concerning  the  acquisition  and  loss  of 
citizenship  the  several  States  should  agree  to  grant  to 
every  individual  by  their  Municipal  Laws  the  right  to 
emigrate.^ 

*  Especially  bj'  American  wTiters.  (1897),  p.  276.  See  also  Gargas  in 
On  the  American  standpoint  con-  Z.  T.,  v.  (1911),  pp.  278-316,  478-509. 
cerning  emigration,  see  Borchard,  *  In  accordance  with  Article  56  of 
§§  315  331.  the  Treaty  of  Peace  with  Bulgaria, 

*  Attention  ought  to  be  drawn  to  and  the  decision  of  the  Principal 
the  fact  that,  to  ensure  the  protec-  AUieil  and  A.sst>ciatetl  Powers,  Greece 
tion  of  the  interests  of  emigrants  and  and  Bulgaria  signed,  on  November 
immigrants  from  the  moral,  hygienic,  27,  1919,  a  convention  prm  idm;:  that 
and  economic  point  of  view,  the  In-  the  subjects  of  each  party  U'lunping 
stitute  of  International  Law,  at  its  to  racial,  religious  and  linguistio 
meeting  at  Copenhagen  in  1897,  minorities  might  freely  emigrate  to 
adopted  a  body  of  fourteen  principles  the  territory  of  the  other.  Misc., 
concemingemigrationunderthehead-  No.  3{1920),Cmd.  589.  Other  similar 
ing  *  Vceux  relatifs  k  la  Mati^re  de  treaties  are  believed  t^i  1*  under  oon- 
I'Kmigration '  ;    i>ee    Annuaire,    xvi.  sideration. 
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III 

MODES   OF   ACQUIRING   AND   LOSING   NATIONALITY 

Vattel,  i.  §§  212-219— Hall,  §§  67-72— Westlake,  i.  pp.  220-227— Lawrence, 
§§  94-95— Halleck,  i.  pp.  430-448— Hershey,  Nos.  224-229— Moore,  iii. 
§§  372-473— Taylor,  §§  176-183— Walker,  §  19— Bluntschli,  §§  364-373— 
Hartmann,  §  81— Heffter,  §  59— Stoerk  in  Holtzendorff,  ii.  pp.  592-630 
—Gareis,  §  55— Liszt,  §  11— Ullmann,  §§  110  and  112— Bonfils,  Nos.  417- 
432— Despagnet,  Nos.  318-327— Pradier-Fod6r6,  iii.  Nos.  1646-1691— 
Rivier,  i.  pp.  303-306— Oalvo,  ii.  §§  541-654,  vi.  §§  92-117— Martens,  ii. 
§§  44-48 — Fiore,  Code,  Nos.  665-674 — Foots,  Private  International 
Jurisprudence  (3rd  ed.  1904),  pp.  1-51 — Dicey,  Conflict  of  Laws,  2nd  ed. 
(1908),  pp.  164-191 — Martitz,  Das  Eecht  der  Staatsangehorigkeit  im 
internationalen  Verkehr  (1885) — Cogordan,  La  Nationality,  etc.  (2nd  ed. 
1890),  pp.  21-113,  317-398— Lapradelle,  De  la  Nationality  d'Origine  (1893) 
— Berney,  La  Nationalite  a  I'Institut  de  Droit  international  (1897) — 
Bisocchi,  Acquisto  e  Perdita  della  Nazionalita,  etc.  (1907) — Sieber,  Das 
Staatsbiirgerecht  in  internationalem  Verkehr,  2  vols.  (1907) — Lehr,  La 
Nationalite  dans  les  principaux  Mats  du  Globe  (1909),  and  in  R.I.,  2nd 
Ser.  X.  (1908),  pp.  285,  401,  and  525 — Edwards  in  the  Journal  of  the 
Society  of  Comparative  Legislation,  New  Ser.  xv,  pt.  ii.  pp.  108- 
115— Borchard,  §§  263-273,  and  315-336— In  1893  the  British  Govern- 
ment addressed  a  circular  to  its  representatives  abroad  requesting 
them  to  send  in  a  report  concerning  the  laws  relating  to  nationality 
and  naturalisation  in  force  in  the  respective  foreign  countries.  These 
reports  have  been  collected  and  presented  to  Parliament  and  are  con- 
tinued from  time  to  time.  The  reports  up  to  1893  are  printed  in 
Martens,  N.R.G.,  2nd  Ser.  xix.  pp.  515-760. 

Five  §  297.  Although  it  is  at  present  for  Municipal  Law 

Ac°qi5si°    to  determine  who  is,  and  who  is  not,  a  subject  of  a  State, ^ 
tion  of      j^  ig  nevertheless  of  interest  to  the  theory  of  the  Law  of 

Nation-  ,  ,  ,  .  "^ 

aiity.  Nations  to  ascertain  how  nationaht}^  can  be  acquired 
according  to  the  Municipal  Law  of  the  different  States. 
The  reason  of  the  thing  presents  five  possible  modes  of 
acquiring  nationality,  and,  although  no  State  is  obhged 
to  recognise  all  five,  nevertheless  all  States  practically 
do  so.  They  are  birth,  naturalisation,  redintegration, 
subjugation,  and  cession. 

§  298.  The  first  and  chief  mode  of  acquiring  nation- 
ahty  is  by  birth  ;   indeed,  the  acquisition  of  nationahty 

*  Except  in  the  case  mentioned  in  §  293  n. 
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by  another  mode  is  except ioiial,  since  tfie  vaiit  majoritv 
of  nuinkind  ac((uirt\s  iiutiunulity  by  birth,  and  does  no^ 
oliangc  it  aftenv'ards.  Hut  no  uniform  rules  exiji^ 
acci»rtlin^  to  tljc  Municipal  l^iw  of  the  difTc rent  St.  • 
t  inuerniiig  this  matter.  Some  State«,  as  Cienn.uiv 
and  Austria,  adopted  the  rule  that  descent  alom*  is 
the  decisive  factor,*  so  that  a  child  born  of  their  isubjcct« 
ln'tame  ipso  fado  by  birth  their  subject  Ukev^ise,  be 
the  thiltl  lK)rn  at  home  or  abroad.  According  to  this 
rule,  illegitimate  children  acquire  the  luitionuhty  of 
their  mother.  Other  States,  such  as  Argentina,  have 
adopted  the  rule  that  the  territory  on  which  birth  occure 
is  exclusively  the  decisive  factor.*  According  to  this 
rule,  every  child  born  on  the  territory  of  such  State, 
whether  the  parents  be  citizens  or  aliens,  becomes  a 
subject  of  such  State,  whereas  a  child  born  abroad  is 
foreign,  although  the  parent^i  may  be  subjects.  Again, 
other  States,  as  Great  Britain  ^  and  the  United  States,  i 
liave  adopted  a  mixed  principle,  since,  according  to  their  ' 
Municipal  Law,  not  only  children  of  their  subjects  born 
at  home  or  abroad  become  their  subjects,  but  also  such 
children  of  alien  parents  as  are  born  on  their  territory. 
§  299.  The  most  important  mode  of  acquiring  nation- 
ahty  besides  birth  is  that  of  naturahsation  in  the  wider 
sense  of  the  term.  Through  naturalisiition,  an  aUen 
by  birth  acquires  the  nationality  of  the  naturahsing 

'  Jus  tamffuimit.  AUegianoe,  or  wiut  a  |  )i..ti, 


'  y«M  toii. 

*  The  Common  Law  of    EngLaml 
ooQoanunt; 
tioMs  beeii 
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Acquisi-    State.    Accoiding  to  the  Municipal  Law  of  the  different 
Nation-    States  naturalisation  may  take  place  through  six  different 
through    ^^^^ — namely,  marriage,  legitimation,  option,  acquisi- 
Naturaii-  tiou  of  domicile,  appointment  as  Government  official, 
grant  on  application.     Thus,  according  to  the  Municipal 
Law  of  most  States,  an  ahen  female  marrying  a  subject 
of  such  State  becomes  thereby  if  so  facto  naturahsed. 
Thus,  further,  according  to  the  Municipal  Law  of  several 
States,  an  illegitimate  child  born  of  an  alien  mother, 
and    therefore    an    alien    itself,    becomes    ifso    facto 
naturalised  through  the  father  marrying  the  mother, 
and   thereby   legitimating  the   child.^     Thus,    thirdly, 
according  to  the  Municipal  Law  of  some  States,  which 
declare  children  of  foreign  parents  born  on  their  terri- 
tory to  be  ahens,  such  children,  if,  after  having  come 
of  age,  they  make  a  declaration  that  they  intend  to  be 
subjects  of  the  country  of  their  birth,  become  ipso  facto 
by   such   option   naturahsed.    Again,   fourthly,    some 
States,  such  as  Venezuela,  let  an  alien  become  naturalised 
ipso  facto  by  his  taking  up  his   domicile  ^  on   their 
territory.      Some    States,  fifthly,  let   an  ahen   become 
naturalised  ipso  facto  on  appointment  as  a  Government 
official.     And,  lastly,  in  all  States  naturalisation  may 
be  procured  through  a  direct  act  on  the  part  of  the 
State  granting  nationahty  to  an  ahen  who  has  applied 
for  it.     This  last  kind  of  naturalisation  is  naturalisa- 
tion in  the  narrower  sense  of  the  term ;   it  is  the  most 
important  for  the  Law  of  Nations,  and,  whenever  one 
speaks  of  naturalisation  pure  and  simple,  such  naturalisa- 

^  English    law   has   not    adopted  abroad     no     State     can     naturalise 

this  rule.  foreigners   against   their  will.      For 

^  It  is  doubtful    (see  Hall,  §  64)  the  same  reason  objection  must  be 

whether  the   home  State  of  indivi-  taken  to  the  law  of  some  American 

duals  so  naturalised  against  their  will  States     according     to     which     (see 

must  submit  to  this  ipso/acio  natural-  Borchard,   §   232)    naturalisation    is 

isation.     See  above,  §  125,  where  the  ipso     facto     acquired      through     a 

rule  has  been   stated    that   in   con-  foreigner    buying    real    estate,     or 

sideration  of  the  personal  supremacy  having  a  child  born  to  him,  in  the 

.  of  the  home  State  over  its  citizens  State  concerned. 
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tion  through  dirt»ct  gniiit  on  appUration  i«  meant  ;    it 
will  be  (liHi'UH.s«Hl  in  detail  below,  §§  303-307 

§300.  The  third    iiuxlo   of   acc]iiiriiig  i 
bv  so-called  rvdintej^mtion  or  rcsiiT   ■  •  ^ii<  m 

viduaU  a»  have  Ixvn  iiatural-lM)rn        ^      -  of  a  > 
but  have  lo8t  their  origiiml  nationality  through  natural-  >• 
iMtion  abroiid  or  for  some  other  caui*e,  niay  recover^' 
their  original  nationality  on  fulfdling  certain  condition^. 
This  is  calleil  redintej^ration  or  re.suniption,  in  rontra 
distinction  to  naturalisiition,  the  favoured  |>er»on  being 
redintegrated  and  resumed  into  liis  origiiwl  nationality. 
Thus,   acconling   to  §  12  (2)  of   the    British  Nation- 
ality and  Status  of  Aliens  Act,  1914,  any  child  who  has 
ceased  to  be  a  British  subject  through  its  father  ceasing 
to  be  a  British  subject,  may,  within  one  year  after 
attaining  its   majority,   by   a   declaration   resume   its 
origimil  British  nationality.     Again,  according  to  §  2  (5), 
a  woman  who  was  a  British  subject  previously  to  her 
marriage  to  an  ahen,  and  whose  husband  has  died  or 
whose  marriage  has  been  dissolved,  may  immediately 
upon   the   happening  of   such   an  event  apply   for   a 
certificate  of  natiiraUsation  readmitting  her  to  British 
nationality. 

§  301.  The  fourth  and  fifth  modes  of  acquiring  A(>quiii 
nationality  are  by  subjugation  after  conquest  and  by  sHu^a- 
cession  of  temtorv,  the  inhabitants  of  the  subiusateii  *''^>  . 
and  the  ceded  territory  acquiring  ipso  fado  by  the  >ub-  Sui  ju^- 
jugation  or  cession  the  nationahty  of  the  State  which  cv^»„o. 
acquires  the  territory.  These  modes  of  acquisition 
of   nationality   are   modes   settled    by   the   ci  ry 

Law  of  Nations  ;  details  have  been  given  abow  .  ^>  _i9 
and  240. 

§  302.  Although  it  is  at  present  left  in  the  discretion  Fi** 
of  the  different  States  to  determine  the  grounds  on  i.J,n7 
which  individuals  lose  their  nationality,  it  is  neverthe- ^"J*** 
less  of  interci^t  to  the  iheorv  of  the  Law  of  Nations  to 
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take  notice  of  these  grounds.  Five  modes  of  losing 
nationality  must  be  stated  to  exist  according  to  the 
reason  of  the  thing,  although  all  five  are  by  no  means 
recognised  by  all  the  States.  These  modes  are  re- 
lease, deprivation,  expiration,  option,  and  substitution. 

(1)  Release. — Some  States,  as  Germany,  give  their 
citizens  the  right  to  ask  to  be  released  from  their 
nationality.  Such  release,  if  granted,  denationalises 
the  released  individual. 

(2)  Deprivation.  —  For  example,  according  to  the 
Municipal  Law  of  some  States,  as,  for  instance,  Bulgaria, 
Greece,  Italy,  Holland,  Portugal,  and  Spain,  the  fact 
that  a  citizen  enters  into  foreign  civil  or  mihtary  service 
without  permission  of  his  sovereign  deprives  him  of  his 
nationahty. 

(3)  Expiration. — Some  States  have  legislated  that 
citizenship  expires  in  the  case  of  such  of  their  subjects 
as  have  left  the  country  and  stayed  abroad  a  certain 
length  of  time.  For  instance,  a  naturalised  citizen  of 
the  United  States  of  America  as  a  rule  loses  his  citizen- 
ship by  residing  for  two  years  in  the  country  of  his 
origin  or  for  five  years  in  any  other  foreign  State.  Or, 
again,  the  American  citizenship  of  a  woman  who  acquired 
it  by  marriage  to  an  American  expires  in  case  she  is  hving 
abroad  at  the  time  when  her  husband  dies  or  her 
marriage  is  dissolved,  unless  within  one  year  after  such 
an  event  she  registers  as  an  American  citizen  before  the 
United  States  consul. 

(4)  Option. — For  example,  some  States — Great  Britain 
for  instance  1 — ^which  declare  a  child  born  of  foreign 
parents  on  their  territory  to  be  their  natural-born 
subject,  although  he  becomes  at  the  same  time,  accord- 
ing to  the  Municipal  Law  of  the  home  State  of  the 
parents,  a  subject  of  such  State,  give  the  right  to  such 
child  to  make,  after  coming  of  age,  a  declaration  that 

*  See  British  Nationality  and  Status  of  Aliens  Act,  1914,  §  14. 
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he  desires  to  eease  to  be  u  citizen.*  Or,  to  give  another 
example,  according  to  the  law  of  the  United  State^i,  a 
foreign  woman  who  became  an  American  citizen  by 
marriapc  to  an  AiiuTicaii  can.  if  she  continues  to  reside 
in  the  I  iiitcd  States  after  the  terminatiun  of  the  marital 
relationship,  renounce  her  American  citizenship  by  a 
declaration.  Such  declaration  of  alienage  creates  lywo 
fado  the  loss  of  nationality. 

(5)  Substitution. — According  to  the  law  of  many  States, 
as,  for  instiince.  Great  Britain,  the  nationality  of  their 
subjects  is  extinguished  ipsofado  by  their  naturaUsation 
abroad,  be  it  tluough  marriage,  grant  on  application,  or 
otherwise.  Some  States,  however,  do  not  object  to 
their  citizens  acquiring  another  nationahty  besides  that 
which  they  already  possess. 

Just  as  naturalisation  abroad  ipso  facto  extinguishes 
the  nationahty  of  their  subjects  according  to  the  Muni- 
cipal Liiw  of  some  States,  so,  according  to  International 
Law,  through  subjugation  or  cession,  the  inhabitants 
of  the  conquered  or  ceded  territory  become  subjects  of 
the  State  which  annexes  the  territory,  and  their  former 
nationahty  is  extinguished  by  substitution  of  the  new.- 
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Vattel,  i.  §  214— Hall,  §^  71-71*— Westlake,  §  i.  pp.  23*2  237— LftwrenoB, 
§<i  95  yti— Philliiiiore,  i.  §^  325-332 -Hulleok,  i.  pp.  432-443— Taylor, 
§«;  181-182— Walker,  §  19— Wluuton.  ii.  §§  173  18(5— Moon;,  iii.  §§  377- 
38(>-\Vheaton,  §  85-  Hershey,  N.>s.  230  2.'i4  Blunt^hli.  §§  371  372— 
Ullmann,  §^  1 10  111  Pnulier-Fod^K-,  iii.  No8.  1650  lfi59 -Calvo,  ii. 
§^  581  G4<i  -Marlcna,  li.  Stg  47  48— Stoio«sco,  J-^ttuU  tur  la  .Vu'iira/wa/Mm 
(1875)  — Folleville,  TraM  <U  ta  XaturaiUaUion  ( 1 880)  —  Co{{ur(iui,  La 


*  But  this  option  cannot  be  exer-  *  See   above,   §    301.     Concerning 

ciaed  in  lime  of  war  lio  as  to  make  the  option   sonsr'.ime-*   -/jveri    to  in- 

the   declarant    an    enemy.       Hrx   v.  habitantH  of                                           »in 

Commamlituf  OJicer,  etc.,  (1917)  33  their  former                                          o, 

T.L.R.  252.  §219. 
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Nationalitd,  etc.  (2nd  ed.  1890),  pp.  117-282,  307-313— Del^caille,  De  la 
Naturalisation  (1893) — Henriques,  The  Law  of  Aliens,  etc.  (1906),  pp. 
91-121 — Piggott,  Nationality  and  Naturalisation,  etc.,  2  vols,  (new  ed. 
1907)— Baldassarri,  La  Naturalizzazione  (1912)— Borchard,  §§  228-252, 
and  263-272 — Hart,  Edwards,  Sargant  and  Phillimore  in  the  Journal 
of  the  Society  of  Comparative  Legislation,  New  Ser.  ii.  (1900),  pp. 
11-26;  xiv.  (1914),  pp.  314-336,  and  xvii.  (1917),  pp.  165-171— 
Wilkinson  in  the  Law  Magazine  and  Review,  xl.  (1915-16),  pp. 
187-195 — Edwards  in  the  Law  Quarterly  Review,  xxx.  (1914),  pp. 
433-447. 

Concep-  §  303.  Naturalisation  in  the  narrower  sense  of  the 
Import-  term — in  contradistinction  to  naturahsation  ifso  facto 
NaTuraii-  "^^i^'ough  marriage,  legitimation,  option,  domicile,  and 
sation.  Govcmment  office  (see  above,  §  299) — must  be  defined 
as  reception  of  an  alien  into  the  citizenship  of  a  State 
through  a  formal  act  on  application  of  the  favoured 
individual.  International  Law  does  not  at  present  pro- 
vide any  rules  for  such  reception,  but  it  recogm'ses  the 
natural  competence  of  every  State,  as  a  sovereign,  to 
increase  its  population  through  naturalisation,  although 
a  State  might  by  its  Municipal  Law  be  prevented  from 
making  use  of  this  natural  competence.^  In  spite, 
however,  of  the  fact  that  naturalisation  is  at  present 
still  a  domestic  affair  of  the  different  States,  it  is  never- 
theless of  special  importance  to  the  theory  and  practice 
of  the  Law  of  Nations.  This  is  the  case  because 
naturalisation  is  effected  through  a  special  grant  of  the 
naturalising  State,  and  regularly  involves  either  a  change 
or  a  multiplication  of  nationality,  facts  which  can  be,  and 
have  been,  the  source  of  grave  international  conflicts. 
In  the  face  of  the  fact  that  milhons  of  citizens  emigrate 
every  year  from  their  home  countries  with  the  intention 
of  setthng  permanently  in  foreign  countries,  where  the 
majority  of  them  become  sooner  or  later  naturahsed, 
the  international  importance  of  naturalisation  cannot 
be  denied. 

^  But  there  is,  as  far  as  I  know,  no       abstains  altogether  from  naturalising 
civilised  State   in   existence    which       foreigners. 
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§  304.  The  object  of  naturalisation  iH  always  an  alien,  objoet  of 
Some  States  will  naturalise  such  aliens  only  as  are  a^t!"™ 
Stateless  because  they  never  have  been  citizens  of 
another  State  or  because  they  have  renounced,  or  have 
been  released  from,  or  deprived  of,  the  citizenship  of 
their  home  State.  But  other  States,  as  Great  Britain, 
naturahse  also  such  ahens  as  are,  and  remain,  subjects 
of  their  home  States.  Most  States  naturalise  such  per- 
son only  as  has  taken  up  his  domicile  in  their  country, 
has  been  residing  there  for  some  length  of  time,  and 
intends  permanently  to  remain  in  their  country.  And 
according  to  the  Municipal  Law  of  many  States,  natu- 
ralisation of  a  married  individual  includes  that  of  his 
wife  and  of  his  children  under  age.^  But  although  every 
ahen  may  be  natmalised,  no  ahen  has,  according  to  the 
Municipal  Law  of  most  States,  a  claim  to  become 
naturalised,  naturalisation  being  a  matter  of  discretion 
for  the  Government,  which  can  refuse  it  without  giving 
any  reasons. 

§  305.  If  granted,  naturahsation  makes  an  ahen  a  Condi- 
citizen.     But  it  is  left  to  the  discretion  of  the  naturalis-  Naturaii- 
ing  State  to  grant  naturalisation  upon  any  conditions  ^^'*^"- 
it   hkes.     And   it   must   be   specially   mentioned   that 
naturalisation  need  not  give  an  alien  absolutely  the 
same  rights  as  are  possessed  by  natural-born  citizens. 
Thus  according  to  Article  2  of  the  Constitution  of  the 
United  States  of  America  a  naturahsed  alien  can  never 
be    elected    President.-      However,    according   to   §   3 
of  the  British  Nationahty  and  Status  of  Aliens  Act, 
1914,  a  naturalised  British  subject  is  entitled  (subject 
to  the  provisions  of  this  Act)  to  all  rights,  powers,  and 

*  According  to  §  5  of  the  British  *  A  foreigner  naturalised  in  Gre^t 

Nationality  and  Status  of  Aliens  Act,  Britain     by    letters    of     denization 

1914,   the  children   born  before   the  does  not  acquire  the  aame  rights  as 

grant  of  a  oertitioate  of  naturalisa-  u  n;itur«l-born  British  subject.     See 

tion    to    an    alien    do    not    become  H&1\,  For*^<ni  PoufT$<inJ  JuriMlietion 

British  subjects  unless  their  names  (1894),  ^22. 
are  included  in  the  certificate. 
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privileges  to  which  a  natural-born  British  subject  is 

entitled. 

Effect  of       §  306.  Since  the  Law  of  Nations  does  not  at  present 

Jltion*^^    comprise  any  rules  concerning  naturahsation,  the  effect 

upon        Qf  naturalisation  upon  previous  citizenship  is  exclusively 

Citizen-    a  matter  for  the  Municipal  Law  of  the  States  concerned. 

^^'^'        Some  States,  as  Great  Britain,^  have  legislated  that  one 

of  their  subjects  becoming  naturalised  abroad  thereby 

loses  his  previous  nationality ;    but  other  States  have 

not  done  this.     Be  that  as  it  may,  there  can  be  no  doubt 

that  a  person  who  is  naturahsed  abroad,  and  temporarily 

or  permanently  returns  to  the  country  of  his  origin,  can 

be  held  responsible  ^  for  all  acts  done  there  at  the  time 

before  his  naturalisation  abroad.^    The  British  Nation- 

aUty  and  Status  of  AUens  Act,  1914,  expressly  provides, 

in  §  16,  that  a  British  subject  who  ceases  to  be  a 

British  subject  shall  not  thereby  be  discharged  from 

any  obHgation,  duty,  or  Hability  in  respect  of  any  act 

done  before  he  ceased  to  be  a  British  subject. 

Naturaii-      §  307.  The  present  law  of  Great  Britain  ^  concerning 

sation      naturalisation  is  mainly  contained  in  the  British  Nation- 

m  Great  -^ 

Britain.  aHty  and  Status  of  Ahens  Act,  1914  (4  &  5  Geo.  v. 
c.  17),  as  amended  by  the  British  Nationahty  and  Status 
of  AHens  Act,  1918  (8  &  9  Geo.  v.  c.  38).  According 
to  §  2  of  the  principal  Act,  an  alien  may,  upon 
application,  become  naturahsed  by  the  grant  of  a  certi- 
ficate of  naturalisation  if  he  fulfils  the  following  con- 

^  Up  to  the  Naturalisation  Act  of  given  with  regard  to  their  subjects 

1870,  Great  Britain  upheld  the  rule  naturalised  abroad. 
nemo   potest    exuere    patriam.       Its  ^  That  a  British  subject  who,  after 

antithesis  is  the  rule  ne  quis  invitus  the  outbreak  of  hostilities,  becomes 

civitatemutetur,neveincivitate7naneat  naturalised    in    an    enemy  country, 

invitus   (Cicero,   'Pro  Balbo,'  e.   13,  commits  an  act  of   treason  was  de- 

§  31  ;    see  Rattigan,  Private  Inter-  cided  in  Rex  v.  Lynch,  [1903]  1  K.B. 

national  Law  (1895),  p.  29,  No.  21).  444.     See  also  below,  vol.  ii.  §  101. 

^  Many  instructive  cases  concern-  *  See  M'Nair  in  the  jLaif  Qwarier-Zt/ 

ing    this    matter    are    reported   by  Review,  xxxv.  pp.  213-220.     As  re- 

Wharton,   ii.    §§   180  and   181,   and  gards  naturalisation  in  the  United 

Moore,    iii.    §§   401-407.       See    also  States   of  America,   see  Moore,   iii. 

Hall,  §  71,  where  details  concerning  §§  381-389,  and  Dyne,  Naturalisation 

the    practice    of    many   States    are  in  the  United  States  (1907). 
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ditioiiis :  He  niiwt  have  resided  in  the  United  Kingdom 
for  not  less  than  one  year  immediately  preceiling  hia 
application,  and  previously  for  four  years  within  the 
last  eight  years  before  his  application  either  in  the 
Unitiil  Kingdom  or  in  some  other  part  of  the  British 
dominions.  Equivalent  to  such  residence  is  service 
under  the  Crown  for  not  less  than  five  years  within  the 
liust  eight  years  before  the  ai)plication.  Moreover,  under 
the  -iVmendiug  Act,  a  period  spent  in  the  service  of  the 
Crown  may,  if  the  Secretary  of  State  thinks  fit,  be 
treated  as  equivalent  to  a  period  of  residence  in  the 
United  Kingdom.  The  apjilicant  must  be  of  good 
character,  must  have  an  adequate  knowledge  of  the 
English  language,  and  must  intend,  if  his  appUcation  is 
granted,  either  to  reside  within  the  British  dominions 
or  to  enter  or  continue  in  the  service  of  the  Crown.  The 
grant  of  a  certificate  of  naturahsation  is  within  the 
absolute  discretion  of  the  Secretary  of  State.  A  certi- 
ficate does  not  take  effect  until  the  applicant  has  taken 
an  oath  of  allegiance. 

Part  of  the  period  of  re^jidence,  or  even  the  whole  of 
it,  may  be  dispensed  with  in  certain  cases.  Thus,  as 
was  stated  above,  §  300,  a  woman  who  was  a  British 
subject  before  her  marriage  with  an  ahen,  may,  if  the 
marriage  has  been  dissolveil  or  her  husl)and  has  died, 
be  at  once  readmitted  to  British  nationahty  without 
any  requirement  as  to  previous  residence.  Further, 
in  any  other  special  case — §  2  does  not  define  the 
special  case,  but  leaves  the  matter  entirely  to  the 
discretion  of  the  authorities — a  certificate  of  natural- 
isation may  be  granted  to  an  appUcant  who  has  resided 
within  the  United  Kingdom  for  one  year  innntsliately 
preceding  the  apphcation  and  for  four  additioiud  years 
in  some  part  of  His  Majesty's  dominions,  or  has  ser\'ed 
five  years  under  the  Crown,  although  the  four  addi- 
tional years  of  rcisidence  or  the  term  of  service  under  the 
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Crown  were  not  within  the  last  eight  years  before  the 
appKcation.  Again,  in  any  special  case,  under  §  5 
(ii.)  (as  amended),  a  certificate  of  naturalisation  may 
be  granted  to  any  minor  whether  or  not  the  conditions 
required  by  the  Act  have  been  comphed  with.^ 

According  to  §  4,  a  special  certificate  of  naturahsa- 
tion  may  be  granted  to  any  person  with  respect  to 
whose  nationality  as  a  British  subject  a  doubt  e^dsts, 
and  it  may  be  specified  in  the  certificate  that  it  has 
been  granted  for  the  purpose  of  quieting  doubts  as  to 
the  right  of  the  person  to  be  a  British  subject.  The 
grant  of  such  a  certificate  is  not  to  be  deemed  an 
admission  that  the  person  to  whom  it  has  been  granted 
was  not  previously  a  British  subject. 

Naturalisation  of  an  ahen  includes  that  of  his  wife  (§  10), 
but  does  not  include  naturaHsation  of  any  child  born 
before  the  application  unless  its  name  is  mentioned  in 
the  certificate.  Any  child  so  named  may,  within  one  year 
after  attaining  its  majority,  divest  itself  of  its  British 
nationality  by  making  a  declaration  of  alienage  (§5). 

A  certificate  of  naturahsation  is  to  be  revoked  under 
§  7  (as  amended),  when  the  Secretary  of  State  is 
satisfied  (a)  that  it  was  obtained  by  false  representa- 
tion or  fraud,  or  by  concealment  of  material  circum- 
stances, or  (6)  that  the  person  to  whom  the  certificate 
was  granted  has  shown  himself  by  act  or  speech  to  be 
disaffected  or  disloyal  to  His  Majesty.  It  is  also  to  be 
revoked  if  the  Secretary  of  State  is  satisfied  that  the 
holder  (c)  during  any  war  in  which  Great  Britain  is 
engaged,  has  unlawfully  traded  or  communicated  with 
the  enemy  or  his  subjects,  or  has  been  associated 
with  any  business  which  is  to  his  knowledge 
carried   on  in  such   manner  as   to  assist  the  enemy, 

^  As  to  the  grant  of   certificates       during  the  World  War,  see  §  3  (2) 
of  naturalisation  to  subjects  of  States       of  the  Amending  Act. 
which  were  enemies  of  Great  Britain 
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or  ((/)  within  live  years  of  the  dutxj  of  the  grant  of 
the  certificate  hu.s  been  sentenced  by  a  court  in  the  liritiKh 
doniinioiuj  to  not  less  than  twelve  months'  imprison- 
ment, or  to  penal  servitude,  or  to  a  tine  of  not  less  than 
JCIOO,  or  (c)  was  not  of  ^ood  character  at  the  date  of 
tlic  grant  of  the  certificate,  or  (/)  has  since  that  date 
been  for  not  less  than  seven  years  ordinarily  resident 
out  of  the  British  dominions,  otherwise  than  as  a 
representative  of  a  Jiritish  business  or  an  institution 
established  within  the  British  Km]jire  or  in  the  service 
of  the  Crown,  and  has  not  maintained  substantial 
comiection  with  the  British  dominions,  or  {g)  according 
to  the  law  of  a  State  at  war  with  Great  Britain,  remaiiLs 
a  subject  of  that  State,  and  (in  cases  (c)  to  (7))  that  the 
continuance  of  the  certificate  is  not  conducive  to  the 
pubhc  good.^  When  a  certificate  of  naturalisation  is 
revoked,  the  Secretary  of  State  may,  as  a  nile,^  direct 
that  the  wife  and  children  under  age  of  the  person 
whose  certificate  is  so  revoked,  are  to  cease  to  be  British 
subjects  ;  but  if  no  such  direction  is  given,-  the  wife 
and  children  under  age  remain  British  subjects  unless 
the  wife  makes  a  declaration  of  ahenage. 

According  to  §  8  of  the  Act,  the  Govermuent  of 
any  British  possession  has  the  same  power  to  grant  or 
revoke  a  certificate  of  imperial  naturalisation  as  the 
Cxovermnent  of  the  United  Kingdom  ;  but,  except  in 
the  case  of  Canada,  Australia,  New  Zealand,  South 
Africa,  Newfoundland,  and  India,  any  certificate  of 
imperial  naturalisation  to  be  granted  by  a  British 
possession  must  first  be  submitted  for  the  approval  of 
the  Secretary  of  State.  However,  neither  the  provisions 
of  the  Act  regarding  naturalisation  nor  any  certificate 
granted  thereunder  are  to  be  efiective  in  any  of  the 

*  Am  to  revocation  of   certificAtes  Amending  Act. 
Kninl4fU  during  the  W'orld  War  to  a  *  As  t<>  •  'ion^  Msf  7«(lb) 

former  subject  of  a  Stat*'  then  at  war  of  th«  Auj<  i. 

with  Great  Britain,  Be«  §  3  (1)  of  the 
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self-governing  British  dominions  which  do  not  adopt 
them  (§  9).  These  dominions  may  legislate  on  their 
own  account  concerning  local  naturalisation,  in  contra- 
distinction to  imperial  naturalisation,  and  ahens  locally 
naturaUsed  within  a  British  dominion  according  to 
local  laws  are  for  all  international  purposes  subjects 
of  the  British  Crown,  although  such  naturahsation  does 
not  make  them  British  subjects  in  the  United  Kingdom.^ 

Where  Great  Britain  has  entered  into  a  convention 
with  a  foreign  State  to  the  effect  that  the  subjects  of  such 
State  who  have  been  naturalised  in  Great  Britain  may 
divest  themselves  of  their  status  as  British  subjects, 
such  natm'alised  British  subjects  may,  within  the  limit 
of  time  provided  by  the  convention,  through  a  declara- 
tion of  ahenage,  shake  off  their  acquired  British  nation- 
ality (§  15). 

Not  to  be  confounded  with  naturalisation  proper  is 
naturahsation  through  denization  by  means  of  letters 
patent  under  the  Great  Seal.  It  is  expressly  provided 
by  §  25  of  the  British  Nationahty  and  Status  of  Aliens 
Act,  1914,  that  nothing  in  this  Act  shall  affect  the 
grant  of  letters  of  denization  by  His  Majesty.  This 
way  of  making  an  ahen  a  British  subject  is  based  on  a 
very  ancient  practice  ^  which  has  not  yet  become 
obsolete.  Such  denization  requires  no  previous  resi- 
dence within  the  United  Kingdom.  '  A  person  may  be 
made  a  denizen  without  ever  having  set  foot  upon 
British  soil.  There  have  been,  and  from  time  to  time 
there  no  doubt  will  be,  persons  of  foreign  nationality 
to  whom  it  is  wished  to  entrust  functions  which  can 
only  be  legally  exercised  by  British  subjects.  In  such 
instances,  the  condition  of  five  years'  residence  in  the 
United  Kingdom  would  generally  be  prohibitory.  The 
difficulty  can  be  avoided  by  the  issue  of  letters  of 
denization ;     and  it  is  beheved  that  on   one  or   two 

^  See  above,  §  293.  ^  See  Hall,  Foreign  Powers  and  Jurisdiction,  §  22. 
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occasions  letters  have  in  fact  been  issued  with  tlie  view 
of  enabhng  persons  of  foreign  nationahty  to  exercise 
British  consular  jurisdiction  in  the  East '  (Hall). 
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Hall,  IS  71  an.l  74— Weatlake,  i.  pp.  228  232— Lawrence,  S  9G  -Halleok,  i. 

pp.  440  44:i -Taylor,  §  183-WhenUjn,  §  85  (Dana's  NoU;)-M<Kin-.  iii. 
§S  426  430— Blunt«chli,  §§  373-374  -Harimann,  §  82-Heffler,  S  59— 
Ktoerk  in  J/oilznulorf,  ii.  pp.  650-655— Ullmann,  §  110— Boufils,  No.  422 
— Pratlier-Fod^r*'',  iii.  Noh.  1660-1665— Rivier,  i.  pp.  304  306— Calv<»,  ii. 
§§  647-654— Martens,  ii.  §  46— Borohard,  §§  11  an<l  253  2^52— Bo«Jiiiann 
in  the  Archiv  Jtir  ofttUliches  Recht,  xii.  (1897),  pp.  200  and  317— 
Edit<3rial  comment  in  A. J.,  ix.  (1915),  pp.  942  948. 

§  3(J8.  As  the  Law  of  Nations  has  at  present  no  rules  Po#«. 
concerning  acquisition  and  loss  of  nationalitv  l)evond  ',v''\\'^^ 
tills,   that   nationahty   is   lost   and   acquired   through  '*'"i 
subjugation  and  cession,  and  as  the  Municipal  Laws  NatTon- 
of  the  different  States  diiler  in  many  points  concerning  *''^*'" 
this  matter,  the  necessary  consequence  is  that  an  indi- 
vidual may  possess  more  than  one  nationahty  as  easily 
as  none  at  all.     The  points  to  be  discussed  here  are 
therefore  :    How  double  nationahty  occurs  ;    the  |X)si- 
tion  of  individuals  with  double  nationality  ;  how  absent 
nationahty  occurs  ;  the  position  of  individuals  destitute 
of  nationahty  ;    and,  lastly,  means  of  redress  against 
difficulties  arising  from  double  and  absent  nationahty. 

It  must,  however,  be  specially  mentioned  that  the 
Law  of  Nations  is  concerned  with  such  cases  only  of 
double  and  absent  nationahty  as  are  the  consequences 
of  confhcting  Municipal  Laws  of  several  absolutely 
different  States.  Such  cases  as  are  the  consequence 
of  the  Municipal  Laws  of  a  Federal  State,  or  of  a  State 
which,  as  Great  Britain,  allows  outlying  parts  to  legislate 
on  their  own  account  concerning  naturahsation,  fall 
outside  the  scope  of  the  Law  of  Nations.     For,  inter- 

voL.  1.  2  n 
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nationally,  such  individuals  appear  as  subjects  of  such 
Federal  State  or  the  British  Empire,  whatever  their 
position  may  be  inside  these  States. 
How  §  309.  An  individual   may  own  double   nationality 

Nation  knowiiigly  or  unknowingly,  and  with  or  without  in- 
aiity  tention.  And  double  nationality  may  be  produced  by 
every  mode  of  acquiring  nationality.  Even  birth  can 
vest  a  child  with  double  nationality.  Thus,  every  child 
born  in  Great  Britain  and  of  German  parents  acquires 
at  the  same  time  British  and  German  nationality,  for 
such  child  is  British  according  to  British,  and  German 
according  to  German  Municipal  Law.  Double  nation- 
ality can  likewise  be  the  result  of  marriage.  Thus,  a 
Venezuelan  woman  marrying  an  Englishman  acquires 
according  to  British  law  British  nationality,  but  accord- 
ing to  Venezuelan  law  she  does  not  lose  her  Venezuelan 
nationahty.  Legitimation  of  illegitimate  children  can 
produce  the  same  efiect.  Thus,  an  illegitimate  child 
of  a  German  born  in  England  of  an  Enghsh  mother  is  a 
British  subject  according  to  British  and  German  law, 
but  if  after  the  birth  of  the  child  the  father  marries  the 
mother  and  remains  a  resident  in  England,  he  thereby 
legitimates  the  child  according  to  German  law,  and 
such  child  acquires  thereby  German  nationality  without 
losing  its  British  nationality,  although  the  mother  does 
lose  her  British  nationality.  It  is  not  necessary  to 
give  examples  of  double  nationality  caused  by  option, 
taking  domicile  abroad,  accepting  foreign  Government 
office,  and  redintegration,  and  it  sufl&ces  merely  to  draw 
attention  to  the  fact  that  naturalisation  in  the  narrower 
sense  of  the  term  is  frequently  a  cause  of  double  nation- 
ality, since  individuals  may  apply  for,  and  receive, 
naturalisation  in  a  State  without  thereby  losing  the 
nationality  of  their  home  State.  Peculiar  cases  of 
double  nationality  are  made  possible  by  §  10  of 
the  British  Nationality  and  Status  of  Ahens  Act,  1914 
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(;ls  anu'iide<l  hv  tho  Act  of  1918),  according  to  which  the 
wife  of  ji  liritish  subject  who  becomes  an  alien  may  by 
a  declaration  maintain  her  Britinh  nationality,  and  a 
Hritish-born  wife  of  an  ahen  who  is  a  subject  of  a  State 
at  war  with  Great  Britain,  may  be  allowal  to  resume 
British  nationality  if  the  Secretary  of  State  in  satinfied 
tliat  tliis  is  desirable. 

§  310.   Individuals  t)wning  double  nationality  bear,  po«iuon 
in  the  language  of  diplomatists,  the  name  sujets  mixtes.  "idu^u 
The  position  of  such  '  mixed  subjects  '  is  awkward  on  ^'*'' 
account  of  the  fact  that  two  different  States  claim  them  Nanun- 
iis  subjects,  and  therefore  claim  their  allegiance.     In*  ^* 
case  a  serious  dispute  arises  between  these  two  States 
which  leads  to  war,  an  irreconcilable  conflict  of  duties 
is  created  for  these  unfortunate  individuals.     It  is  all 
very  well  to  say  that  such  conflict  is  a  personal  matter, 
which  concerns  neither  the  Law  of  Nations  nor  the 
two  States  in  dispute.     As  far  as  an  individual  has, 
through  naturalisation,  option,  and  the  hke,  acquired 
his  double  nationality,  one  may  say  that  he  has  placed 
himself  in  that  awkward  position  by  intentionally  and 
knowingly  acquiring  a  second  nationality  without  being 
released  from  his  original  nationality.     But  those  who 
are  natural-born  sujets  mixtes  in  most  cases  do  not  know 
it  before  they  have  to  face  the  conflict,  and  their  diflicult 
position  is  not  their  own  fault. 

Be  that  as  it  may,  there  is  no  doubt  that  each  of  the 
States  claiming  such  an  individual  as  subject  is  inter- 
nationally competent  to  do  this,  although  they  cannot 
claim  him  against  one  another,  since  each  of  them 
correctly  maintains  that  he  is  its  subject.^  But  against 
third   States  each  of   them  appears  as  his   sovereign, 

'   I   canii  with   tlu'  stjitc-  tho  latter  a  m.f 

nient  in  it    .  ,  matle  by  \N'est  its  laws  to  it** 

lake,   i.    p.    'sz^:      ll,    fur    instanof,  court  would  ha\«    '■ 

a   man,   olaiiuetl  as  a  national   Itoth  married  man.'     If  tl 

by    the     L'nit««l     Kingdom    and    by  ihi-     luaniajft^     of     n    t.v.......     «..    , 

another  ouuntrj',  ithould  contract  in  without  liaving  ^iven  up  hi*  G«riuau 
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and  it  is  therefore  possible  that  each  of  them  can 
exercise  its  right  of  protection  over  him  within  third 
States.  On  the  other  hand,  a  third  State  can  treat  an 
individual  possessing  two  nationahties  as  a  subject  of 
either  of  the  two  States  to  which  he  owes  allegiance. 
Thus  an  Austrian  by  birth  who  had  become  naturahsed 
in  Chili,  but  had  not  thereby  lost  his  Austrian  nation- 
ality, and  who  had  become  resident  in  England,  was 
compelled  to  register  in  England  as  an  alien  enemy  at 
the  outbreak  of  the  World  War. 
How  §  311.  An  individual  may  be  destitute  of  nationality 

Nation-  knowingly  or  unknowingly,  intentionally  or  through  no 
^l^Lc  fault  of  his  own.  Even  by  birth  a  person  may  be  State- 
less. Thus,  an  illegitimate  child  born  in  Germany  of 
an  English  mother  is  actually  destitute  of  nationahty, 
because  according  to  German  law  it  does  not  acquire 
German  nationahty,  and  according  to  British  law  it 
does  not  acquire  British  nationality.  Thus,  further,  all 
children  born  in  Germany  of  parents  who  are  destitute 
of  nationality  are  themselves,  according  to  German  law. 
Stateless.  But  Statelessness  may  take  place  after  birth. 
All  individuals  who  have  lost  their  original  nationality 
without  having  acquired  another  are,  in  fact,  destitute 
of  nationahty. 

§  312.  That  Stateless  individuals  are  objects  of  the 
Law  of  Nations  in  so  far  as  they  fall  under  the  territorial 
supremacy  of  the  State  on  whose  territory  they  hve, 
there  is  no   doubt.     But   since   they   do   not   own  a 

citizenship,  has  become  naturalised  his  domicile  and  becomes  naturalised 

in  Great  Britain  and  has  afterwards  in  England  ;  in  this  case  the  English 

married  his  niece  in  Germany,  would  courts  would  have  to  recognise  the 

have  to  be  recognised  as  legal  by  the  marriage  as   legal    because  German 

English  courts.    The  correct  solution  law  does  not  object  to  a  marriage 

seems  to  me  to  be  that  such  marriage  between  uncle  and  niece,  and  because 

is  legal  in  Germany,  but  not  legal  in  the  marriage  was  concluded  before 

England,   because   British  law  does  the  man  took  his  domicile  in  England 

not  permit  marriage  between  uncle  and  became  a  British  subject.     See 

and   niece.      The    case    is    different  Foote,   Private  International  Juris- 

when    a   German    who    marries   his  prudence,  3rd  ed.  (1904),  p.  106,  and 

mece  in  Germany  afterwards  takes  the  cases  there  cited. 
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nationality,   the    link  »    by    which   they   could    derive  P'>^iti'>n 
bi'netit,s  from  International  Law  is  missing,  and  thus  >„<  . 
they  lack  protection  as  far  as  this  law  is  concerned.  ;|j^*ji'^'^|,*. 
Their  position  may  be  compared  t<j  vessels  on  the  open  "I'ty 
seii  not  sailinp^  under  the  flag  of  a  State,  which  hke- 
wise  do  not  enjoy  any  protection.    In  practice,  Stateless 
individuals  are  in  most  States  treated  more  or  less  as 
though  they  were  subjects  of  foreign  States,  but  how- 
ever much  they  are  maltreated,^  International  Law^ 
cannot  aid  them. 

§  313.  Double,  as  well  as  absent,  nationahty  of  indi-  ^^ 
viduals  has  from  time  to  time  created  many  difficulties  i),ni.ui. 
for  the  States  concerned.    As  regards  the  remedy  f or  J^'j;' ;*^^ 
such  difficulties,  it  is  comparatively  easy  to  meet  those  i>oubie 
created  by  absent  nationahty.     If  the  number  of  State-  Absent 
less  individuals  increases  much  within  a  certain  State,  ^y^y''"' 
the  latter  can  require  them  to  apply  for  naturalisation 
or  to  leave  the  country ;   it  can  even  naturaUse  them 
by  Municipal  Law  against  their  will,  as  no  other  State 
will,  or  has  a  right  to,  interfere,  and  as,  further,  the 
very  fact  of  the  existence  of  individuals  destitute  of 
nationahty  is  a  blemish  in  Municipal,  as  well  as  in 
International  Law.     Much   more  difficult  is  it,   how- 

*  See  above,  §  291.  them  in  every  way  according  to  dis- 

*  It  cannot  be  considered  raal-  cretion  without  any  foreign  Sut« 
treatment  if  a  SUite  comptls  indi-  being  able  to  exercise  a  right  of 
viduals  destitute  of  nationality  either  protection  over  them.  See  Key  in 
to  become  naturalised  or  to  leave  the  R.G.,  x.  (1903),  pp.  460-526;  Bar 
country.     See  below,  §  313.  in    R.I.,  2nd    Ser.    ix.    (190/).   pp. 

•The    position    of    the    Jews    in  711-716;    SUmbler,    L'Histotrt   <Ut 

Roumania   before    1919  furnished  a  I^raHitee  RoumaxntttU  Droit  d  IrUer- 

sad  example.      According  to   Muni-  ferUion   (1913);    Kohler    and    >V  olf , 

cipal   Law    they    were,   with   a  few  Jewish    DitabUUn*    %n    the    ^fj^^ 

exceptions,  considered  as  foreigners  Nta/t«  (1916).     See  also  above,  §  293. 

for  the  purpose  of  avoiding  tlie  con-  But  on  December  9,  1919,  Ruumania 

sequences  of  Article  44  of  the  Tre^ity  uudertook    by    a   treaty    with    the 

of  Berlin,  1878,  according  to  which  Principal     Allied     and     Asst>cmt«l 

no  religious  disabilities  were  to  be  Powers  (Treaty  Ser.    (1920),  ft o.  6, 

imposed    by     Roumania     upon    her  Cmd.  588),  to  recognise  as  K«.uma- 

subjects.      But  as  these  Jews   were  nian  suV>jects  xp*v  Jacto  and  without 

not    subje<!t«    of    any    other    State,  any    formality    Jewish    inhabitants 

Roumania  compelled  them  to  render  who  were  Statelosa. 
military  service,  and  actually  treated 
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ever,  to  find,  within  the  limits  of  the  present  rules  of 
the  Law  of  Nations,  means  of  redress  against  conflicts 
arising  from  double  nationahty.  Very  grave  disputes 
indeed  have  occasionally  occurred  between  States  on 
account  of  individuals  who  were  claimed  as  subjects  by 
both  sides.  Thus,  in  1812,  a  time  when  England  still 
kept  to  her  old  rule  that  no  natural-born  Enghsh  subject 
could  lose  his  nationality,  the  United  States  went  to 
war  with  England  because — apart  from  other  reasons — 
the  latter  impressed  Englishmen  naturalised  in  America 
from  on  board  American  merchantmen,  claiming  the 
right  to  do  so,  as  according  to  her  law  these  men  were 
still  Enghsh  citizens.  Thus,  further,  Prussia  frequently 
had  disputes  with  the  United  States  during  the  sixties 
of  the  last  century  on  account  of  Prussian  individuals 
who,  without  having  rendered  miHtary  service  at  home, 
had  emigrated  to  America  to  become  naturalised  there, 
and  had  afterwards  returned  to  Prussia. ^    Again,  during 

^  The  cases  of  Martin  Koszta  and  to  attack  the  Austrian  man-of-war 

of    August   Piepenlrrink   ought    here  in  case  she  would  not  give  up  her 

to  be  mentioned  :  prisoner,   and  an   arrangement  was 

(1)  Koszta  was  a  Hungarian  sub-  made  that  Koszta  should  be  delivered 

ject  who   took  part   in  the  revolu-  into  the  custody  of  the  French  consul 

tionary  movement  of  1848,  escaped  at    Smyrna    until    the    matter    was 

to  the   United  States,  and  in  July  settledbetween  the  United  States  and 

1852  made  a  declaration  under  oath,  Austrian      Governments.       Finally, 

before    a    proper    tribunal,    of    his  Austria  consented  to  Koszta  being 

intention     to     become     naturalised  brought  back  to  America.    Although 

there.     After  remaining  nearly  two  Koszta  was  not  yet  naturalised,  the 

j-^ears    in    the    United    States,    but  United    States    claimed    a   right  of 

before  he  was  really  naturalised,  he  protection  over   him,   since  he  had 

visited    Turkey,     and     obtained     a  taken  up  his  domicile  on  her  territory 

tezkereh,    a    kind    of    letter   of    safe  with    the    intention     of     becoming 

conduct,  from  the  American  charge  naturalised  there  in  due  time,  and 

d'affaires  at  Constantinople.     Later  had  thereby  in  a  sense  acquired  the 

on,  while  at  Smyrna,  he  was  seized  national  character  of  an  American, 

by  Austrian  officials  and  taken  on  See  Wharton,  ii.  §  175  ;    Moore,  iii. 

board  an  Austrian  man-of-war  with  §§  490-491  ;  Martens,  Causes  celebres, 

the   intention   of    bringing   him    to  v.  pp.  583-599  ;  Borchard,  §  250. 
Austria,  to  be  there  punished  for  his  (2)  August    Piepenbrink     was     a 

part  in  the  revolution  of  1848.     The  German  subject  who  had  emigrated 

American  consul  demanded   his  re-  to  America,   and  in   1910  had  filed 

lease,  but  Austria  maintained  that  his  declaration  of  intention  to  become 

she  had  a   right    to    arrest    Koszta  naturalised.      In     November    1914, 

according  to  treaties  between  her  and  before  he  was  naturalised,  and  at  a 

Turkey.      Thereupon  the  American  time  when  the  Allied  Powers  were 

man-of-war  Saint  Louis  threatened  taking  all  enemy  subjects  of  military 
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the  time  of  the  revulutioiiary  movements  in  Ireland 
in  the  hist  century  before  the  Naturalisation  Act  of 
1870  was  passed,  disputes  arose  between  Great  Britain 
and  the  United  States  on  account  of  such  Irishmen  as 
took  part  in  these  revohitionarv  movements  aiUiT 
having  become  naturaUsed  in  the  United  States.*  It 
would  seem  that  the  only  way  in  which  all  the  diffi- 
culties arising  from  double  and  absent  nationahty  could 
really  be  done  away  with  would  be  for  all  the  Powers 
to  agree  upon  an  international  convention,  according 
to  which  they  undertook  the  obligation  of  enacting  by 
their  Municipal  Law  such  corresponding  rules  regarding 
acquisition  and  loss  of  nationahty  as  made  the  very 
occurrence  of  double  and  absent  nationality  impossible.^ 


age   from    neutral    vessels    for    the 
purpose  of  makin^i  them  prisoners  of 
war  (see  below,  vol.  ii.  §  413),  Piepen- 
brinlc  was  a  waiter  on  the  American 
vessel   Windber.     The  Unit<.ii  States 
was    at    that    time    neutral.      The 
Windber   was   stopped  on  the   hij^h 
seas  by  the  French   cruiser  Cowl4; 
Piepenbrink  was  Uiken  oflF,  brought 
to  Jamaica,  and  there  handed  over  to 
the  British  authorities.     The  United 
States    Government    demande<l    his 
release  from  the  French  as  well  as 
the  British  (Jovernment.     This  was 
at  fii"st  refused,  because  he  was  not 
a  naturalised  American  citizen  ;  but 
as  the  United  States  Government  in- 
sisted, the  British  and  French  Govern- 
ments deci<led  to  liberate  him  '  as  a 
friendly  act,  while  reserving  the  ques- 
tion of  principle  involved.'    See  A.J., 
ix.  (1915),  Supplement,  pp.  353-360. 
^  The  Unitetl  States  has,  through 
the    so-called    '  Bancroft    Treaties,' 
attempted     to     overcome     conflicts 
arising     from     double    nationality. 
The  first  of  these  treaties  was  con- 
cluded   in    1868    with     the    North 
German  Confederation,  the  precursor 
of  the  German  Empire,  and  signed 
on   behalf  of   the  United  States  by 
her     minister     in     Berlin,     George 
Bancroft.     (See  Wharton,  ii.  §§  149 
and  179  :  Mcjore,  iii.  §§  391-400,  and 
Borcharil,  *JS  239-240. )     In  the  same 
and  the    following  years  treaties  of 


the  same  kind  were  concludeil  with 
many  other  Suites,  the  last  (as  far 
as  European  States  are  concerned) 
with  Portugal  in  1908.  A  treaty  of 
another  kind,  but  with  the  same 
object,  wjw  concluded  Ijetween  the 
Unite*!  States  and  Great  Britain 
on  May  13,  1870.  (See  Mart«ns, 
N.R.G.,  XX.  p.  524,  and  M<x)re,  iii. 
§  397.)  All  these  treaties  stipulate 
that  naturali-sation  in  one  of  the  con- 
tracting States  shall  be  recognised  by 
the  other,  whether  the  naturalised 
individual  has,  or  has  not,  preNiously 
been  releasetl  ivoiw  his  original 
citizenship,  provided  he  has  resided 
for  five  years  in  such  country.  And 
they  further  stipulate  that  such 
naturalised  individuals,  in  case  they 
return  after  naturalisation  into  their 
former  home  State  and  take  their 
residence  there  for  some  years,  either 
\p»o  facto  become  again  subjects  of 
their  former  home  SUte  and  cease 
to  be  naturalised  abroiwl  (as  the 
Bancroft  Treaties),  or  can  >>••  rein- 
stated in  their  former  ii  -"id 
cease  thereby  to  be  nat  v. .  ■  >ad 
(as  the  treaty  wth  Great  iirn  i  iii. 

*  The  Institute  of  International 
Law  formulate<l  at  its  meeting  in 
Venice  in  1896  six  rules,  which,  if 
adopted  on  the  part  of  the  different 
States,  wouUl  do  away  with  many 
of  the  difficulties.  See  Aunwiirt, 
XV.  p.  270. 
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VI 

RECEPTION   OF   ALIENS   AND   RIGHT   OF   ASYLUM 

Vattel,  ii.  §  100— Hall,  §§  63-64— Westlake,  i.  pp.  215-217— Lawrence,  §§ 
97-98— Phillimore,  i.  §§  365-370— Twiss,  i.  §  238— Halleck,  i.  pp.  493- 
495— Taylor,  §  186— Walker,  §  19— Wharton,  ii.  §  206— Wheaton,  §  115, 
and  Dana's  Note  — Moore,  iv.  §§  560-566  —  Hershey,  Nos.  237-249— 
Bluntschli,  §§  381-398— Hartmann,  §§  84-85,  89— Heffter,  §§  61-63— 
Stoerk  in  Holtzendorff,  ii.  pp.  637-650— Gareis,  §  57— Liszt,  §  25— 
Ullmann,  §§  113-115— Bonfils,  Nos.  441-446— Despagnet,  Nos.  338-343 
— Rivier,  i.  pp.  307-309— Nys,  ii.  pp.  275-283— Calvo,  ii.  §§  701-706,  vi. 
119 — Martens,  ii.  §  46 — Overbeck,  Niederlassungsfreiheit  uud  Auswei- 
sungsrecht  (1906)— Henriques,  The  Law  of  Aliens,  etc.  (1906)— Sibley 
and  Elias,  The  Aliens  Act,  etc.  (1906) — Proceedings  of  the  American  Society 
of  International  Laiu,  v.  (1911),  pp.  65-116 — Borcliard,  §  26. 

No  obii-  §  314.  Many  writers  ^  maintain  that  every  member 
Smit  °  of  the  Family  of  Nations  is  bound  by  International 
Aliens.  L^^  ^Q  admit  all  ahens  into  its  territory  for  all  lawful 
purposes,  although  they  agree  that  every  State  could 
exclude  certain  classes  of  ahens.  This  opinion  is  gener- 
ally held  by  those  who  assert  that  there  is  a  funda- 
mental right  of  intercourse  between  States.  It  will  be 
remembered  ^  that  no  such  fundamental  right  exists, 
but  that  intercourse  is  a  characteristic  of  the  position 
of  the  States  within  the  Family  of  Nations,  and,  there- 
fore, a  presupposition  of  the  international  personahty 
of  every  State.  A  State,  therefore,  cannot  exclude  ahens 
altogether  from  its  territory  without  violating  the  spirit 
of  the  Law  of  Nations,  and  endangering  its  very  member- 
ship of  the  Family  of  Nations.  But  no  State  actually 
does  exclude  ahens  altogether.  The  question  is  only 
whether  an  international  legal  duty  can  be  said  to  exist 
for  every  State  to  admit  all  unobjectionable  aliens  to 
all  parts  of  its  territory.  And  it  is  this  duty  which 
must  be  denied  as  far  as  the  customary  Law  of  Nations 
is  concerned.     It  must  be  emphasised  that,  apart  from 

*  See,  for  instance,  Bluntschli,  §  381,  and  Liszt,  §  25. 

*  See  above,  §  141. 
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general  conventional  arrangements,  as,  for  imit-ance, 
those  concerning  navigation  on  inteniiitional  rivers, 
and  apart  from  special  treaties  of  commerce,  friendhhip, 
and  the  like,  no  State  can  claim  the  right  for  its  subjects 
to  enter  into,  and  reside  on,  the  territory  of  a  foreign 
State.  The  reception  of  ahens  is  a  matt4.*r  of  discretion, 
and  every  Stat-e  is  by  reason  of  its  territorial  supremacy 
competent  to  exclude  aliens  from  the  whole,  or  any  part, 
of  it^  territory.  And  it  is  only  by  an  inference  from  this 
competence  that  Great  Britain, ^  the  United  States  of 
Americii,-  and  other  States  have  made  special  la^vs 
according  to  which  paupers  and  criminals,  as  well  as 
diseased  and  other  objectionable  ahens,  are  prevented 
from  entering  their  territory.  Every  State  is,  and  must 
remain,  master  in  its  own  house,  and  this  is  of  special  im- 
portance with  regard  to  the  admittance  of  aliens.  Of 
course,  if  a  State  excluded  all  subjects  of  one  State  only, 
this  would  constitute  an  unfriendly  act,  against  which 
retorsion  would  be  admissible ;  but  it  cannot  be  denied 
that  a  State  is  competent  to  do  this,  although  in  practice 
such  wholesale  exclusion  is  improbable  in  normal  times. 
Hundreds  of  treaties  of  commerce  and  friendship  exist 
between  the  members  of  the  Family  of  Nations  accord- 
ing to  which  they  are  obliged  to  receive  each  other's 
unobjectionable  subjects,  and  thus  in  practice  the  matter 
is  settled,  although  in  strict  law  every  State  is  com- 
petent to  exclude  foreigners  from  its  territory.^ 
§  315.  It  is  obvious  that,  if  a  State  need  not  receive 

'  See  the  Aliens  Act,  llH)o  (5  Etlw.  law  prior  to  the  World  War. 

II.   o.    13),    the  Aliens    Restriction  *  See    Bouve,    A    Trratiff   on   iht 

Act,    1914   (4    &    5    Geo.    v.    o.    12),  Laws   gof^ming    thf    Esdusiott    <.infi 

uiil  the  Ahens  Restriction  (AtuetHl-  KjrpiJtion   of  Altmj>   in    iKe    Cnutd 

nient)    Act,    1919    (9  ft    10   Geo.    V.  StaUt  {1^12). 

c.  92),  eupecially  §   H>  of  the  Utter,  *  The    Institute   of   InteroAUuD*! 

which     relates    to     the     repeal     of  Law    adopted    at    it«     meeting    ml 

the    Aliens    Act,     1905.      Se*    also  Geneva  in  1892  (see  Atuntatrt,   xii. 

Henriques,    Thr  Laic  of  Aliens,  etc.  p.    219)    forty-uiu-    articles    coooeru- 

(19<J»»),    an<l   Sibley   aiul    Kliai*,     Thf  ing  the  a*lniihj<ii.ii  ami  expulsion  of 

Altcns  Act,  etc.  (1906),  with  reK»nl  aliens;   Articles  0-13  deal  with  liM 

to  the  poaitioD  of  aUena  luider  British  admittance  of  ahens. 
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Reception  aliens  at  all,  it  can  receive  them  onlv  under  certain 
under  conditions.  Thus,  for  example,  Eussia,  before  the  World 
tions.^  War,  did  not  admit  aliens  without  passports,  and  if 
the  alien  adhered  to  the  Jewish  faith  he  had  to  submit 
to  a  number  of  special  restrictions.^  Thus,  further, 
during  the  time  Napoleon  iii.  ruled  in  France,  every 
alien  entering  French  territory  from  the  sea,  or  from 
neighbouring  land,  was  admitted  only  after  having 
stated  his  name,  nationality,  and  the  place  to  which  he 
intended  to  go.  Some  States,  as  Switzerland,  make  a 
distinction  between  such  aliens  as  intend  to  settle  down 
in  the  country,  and  such  as  intend  only  to  travel  in  the 
country ;  no  ahen  is  allowed  to  settle  in  the  country 
without  having  asked  for  and  received  a  special  author- 
isation, whereas  the  country  is  open  unconditionally  to 
all  aliens  who  are  merely  travelling. 
So-called  §  316.  The  fact  that  every  State  exercises  terri- 
AsJ^um!  torial  supremacy  over  all  persons  on  its  territory, 
whether  they  are  its  subjects  or  aliens,  excludes  the 
prosecution  of  aliens  thereon  by  foreign  States.  Thus, 
a  foreign  State  is,  provisionally  at  least,  an  asylum  for 
every  individual  who,  being  prosecuted  at  home,  crosses 
its  frontier.  In  the  absence  of  extradition  treaties 
stipulating  the  contrary,  no  State  is  by  International 
Law  obliged  to  refuse  admittance  into  its  territory  to 
such  a  fugitive  or,  in  case  he  has  been  admitted,  to  expel 
him  or  deliver  him  up  to  the  prosecuting  State.  On 
the  contrary.  States  have  always  upheld  their  com- 
petence to  grant  asylum,  if  they  choose  to  do  so.  Now 
the  so-called  right  of  asylum  is  certainly  not  a  right  pos- 
sessed by  the  alien  to  demand  that  the  State  into  whose 

^  Many  special  restrictions  have  other  formalities  is  at  present  gene- 
been  imposed  upon  the  admission  ral ;  but  it  is  not  possible  to  discuss 
of  aliens,  especially  former  enemy  these  in  a  general  treatise.  See  the 
aliens,  in  Great  Britain  and  in  other  Aliens  Restriction  (Amendment)  Act, 
States  for  the  period  of  reconstruc-  1919  (9  &  10  Geo.  v.  c.  92),  and  the 
tion  following  the  World  War,  and  Aliens  Order,  1920,  made  there- 
the   requirement    of    passports  and  under. 
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territory  ho  has  entered  with  the  intention  of  escaping 
[noseeution  in  ^umc  otlier  State  should  grant  protection 
and  asylum.  For  such  Stat€  need  not  grant  these 
things.  The  so-called  right  of  asylum  is  nothing  but 
the  competence  of  every  State  mentioned  alx)ve,  and 
inferred  from  its  territorial  supremacy,  to  allow  a  pro- 
secuted alien  to  enter,  and  to  remain  on,  its  territory 
under  its  protection,  and  thereby  to  grant  an  asylum 
to  him.  Such  fugitive  ahen  enjoys  the  hospitality  of 
the  State  which  grants  him  asylum  ;  but  it  might  be 
necessary  to  place  him  under  suiveillance,  or  even  to 
intern  liim  at  some  place,  in  the  interest  of  the  State 
which  is  prosecuting  him.  For  it  is  the  duty  of  every 
State  to  prevent  individuals  living  on  its  territory  from 
endangering  the  safety  of  another  State.  And  if  a 
State  grants  asylum  to  a  prosecuted  alien,  tkis  duty 
becomes  of  special  importance. 


VII 
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VatU^l,  i.  §  213,  ii.  §§  101-115— Hall,  §§  63  and  87— Westlake,  i.  pp.  218-219, 
327  330— Lawrence,  §§  97-98— Philliniore,  i.  §§  332  339— Twiss,  i.  §  163 
—Taylor,  §§  173,  187,  201-203— Walker,  §  19— Wharton,  ii.  §§  201-205 
— Wheaton,  §  77-82— Moore,  iv.  §§  534-549— Herehey,  Nos.  237-249— 
Bluntschli.  §§  385-393— Hartmann,  §§  84-85— Heflter,  §  62— Stoerk  in 
Holtzendorff,  ii.  pp.  637-650— Gareis,  §  57— Liszt,  §25— UUmann,  §§  113 
115 — Bonlilfi,  No8.  447-454— Despagnet,  Nos.  339-343— Rivier,  i.  pp. 
309-311— Calvo,  ii.  §§  701-706— Martens,  ii.  g  46— Gaeton  de  Leva!, 
De  la  Protection  cU«  Xatioruiux  <i  V l^tranger  (1907) — Wheeler  in  A. J., 
iii.  (1909),  pp.  869-884 — Proceedingt  of  the  American  SociKty  of  Inter - 
milional  Law,  v.  (1911),  pp.  32-66,  150-225 — Borchard,  $$  6-8,  14-25, 
34-46,  133-136,  and  in  A.J.,  vii.  (1913),  pp.  497-520. 

§  317.  With  his  entrance  into  a  State,  an  ahen,  unless 

*  Every  student  desiring  informa-  property    abroa<l     must    study    the 

tion  on  a  special  point  arising  out  of  excellent    and     standan.!    work     of 

the  position  of  aliens  after  reception  Borchard,  The  Diplomatic  Proleetitm 

or    concerning     citizens    and    their  of  Citizens  Abroad  (19\9). 
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Aliens  he  beloHgs  to  the  class  of  those  who  enjoy  so-called 
to  Terrt  exterritoriality,  falls  at  once  under  the  territorial  supre- 
premacy  ^^^^J  ^f  that  State,  although  he  remains  at  the  same 
time  under  the  personal  supremacy  of  his  home  State. 
He  is  therefore  under  the  jurisdiction  of  the  State  in 
which  he  stays,  and  is  responsible  to  it  for  all  acts  he 
commits  on  its  territory.  He  is  further  subjected  to 
all  administrative  arrangements  made  by  it  which 
concern  the  very  locahty  where  the  alien  is.  If  in  con- 
sequence of  a  public  calamity,  such  as  the  outbreak  of 
a  fire  or  an  infectious  disease,  certain  administrative 
restrictions  are  enforced,  they  can  be  enforced  against 
all  aliens,  as  well  as  against  citizens.  But  apart  from 
jurisdiction,  and  mere  local  administrative  arrange- 
ments, which  concern  all  aliens  alike,  a  distinction 
must  be  made  between  such  aliens  as  are  merely  travel- 
ling, and  stay,  therefore,  only  temporarily  on  the  terri- 
tory, and  such  as  take  up  their  residence  there  either 
permanently  or  for  some  length  of  time.  A  State  has 
wider  power  over  aliens  of  the  latter  kind  ;  it  can  make 
them  pay  rates  and  taxes,  and  can  even  compel  them 
in  case  of  need,  and  under  the  same  conditions  as 
citizens,  to  serve  in  the  local  police  and  the  local  fire 
brigade  for  the  purpose  of  maintaining  public  order 
and  safety.  On  the  other  hand,  an  alien  does  not 
fall  under  the  personal  supremacy  of  the  local  State; 
therefore  he  cannot  be  made  to  serve  ^  in  its  army  or 
navy,  and  cannot,  like  a  citizen,  be  treated  according 
to  discretion.^ 

It  must  be  emphasised  that  an  alien  is  responsible 
to  the  local  State  for  all  illegal  acts  which  he  commits 
while  the  territory  concerned  is  during  war  temporarily 
occupied  by  the  enemy.    An  illustrative  case  is  that  of 

^  See,  however,  above,  §  127,  con-  ^  As  regards  religious  disabilities 

cerning  the  attitude  ol  Great  Britain  of  foreigners,  see  Henriques  in  the 

with    regard   to    aliens    in    British  Law  Magazine  and  Review,  xxxix. 

colonies.  (1914),  pp.  320-326. 
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Ik  Jagrr  v.  The  Attomeif-General  for  Natal. ^  l)e  Jager 
Wius  a  burgher  of  the  Soiitli  African  Kepublic,  but  a 
st'ttletl  resilient  in  NuUil  when  tlie  South  African  War 
broke  out.  In  ()ctof)cr  181)9  the  BritiKh  foreen  evacuated 
that  part  of  Natal  in  which  \\'as(  hbank,  where  he  lived, 
is  situatwl,  and  it  was  occupied  by  the  Boer  force«  for 
some  six  months,  lie  joined  them,  and  served  in 
dilTerent  capacities  until  March  1900,  when  he  went  to 
the  Transvaal,  antl  took  no  further  part  in  the  war. 
He  was  tried  in  March  1901,  and  convict^  of  high 
treason,  ami  sentenced  to  five  years'  imprisonment  and 
a  tine  of  £5000,  or,  failing  payment  thereof,  to  a  further 
three  years. 

§  318.  The  rule  that  aliens  fall  under  the  territorial  Aliens  in 
supremacy  of  the  State  they  are  in  finds  an  exception  cCun- 
in  Turkey,  and,  further,  in  such  other  Eastern  States,  ^""^ 
like  China,   as  are,   in  consequence  of  their  deficient 
civilisation,  only  for  some  parts  members  of  the  Family 
of  Nations.     Aliens  who  are  subjects  of  Christian  States 
and  enter  into  the  territory  of  such  Eastern  States, 
remain  wholly  under  the  jurisdiction  -  of  their  home 
State.     This  exceptional  condition  of  things  was  based, 
as  reganls  Turkey,  on  custom  and  treaties  which  are 
called  Capitulations,^  but  as  regards  other  Eastern  States 
r&sts  almost  entirely  on  treaties  only.*   Jurisdiction  over 
aliens  in  these  countries  is  exercised  by  the  consuls  of 

»  [1907]  A.C.    326.     See  Baty  in  *  See  Twias.  i.  §  163.  who  enumr 

the     Law    Alayazine     am/     Ret^Uw,  rates   many  of    thest-    trrati«»a.      Se« 

xxxiii.     (1908),    pp.     214--218,    who  almj  Fhilliiuure,  i.  ^  336  339  ;  Liszt, 

diaappruves    of    the    oonviotion    uf  §    15.    iv.  ;    Hall,     Fi/rtit/n    Power* 

De  Jager.  and   Jurisdiction,    ^   59  91  ;    Scott. 

•  See  below,  §  440.  H"^     ^*'"',  affciiy    F<»-rur,rr,    .« 

Egypt  cu  the  tirniJt  of  the  CufUtUa 

•  During  the  World  War  Turkey  rioiw  (1907);  IVliss'i^  du  FLiurva.*, 
denounced  the  Capitulations:  pro-  L«  Regime  dei>  Ciiyittil'ttwtu  dtu* 
te«t8  Were  at  once  mu<*  •  this  I' Bmpirt  Ottotnttn  cind  «>.l.  1910); 
denunciation,  and  In  .  y  of  Tchou,  Lr  ll'gime  Jrj<  Capitula- 
IVacf  Turkey  will  W  n  to  tion»  en  Chin<  (1915);  Horchanl. 
aoocpt   a  scheme  of   j                       .rui  §  201  205  ;  Ovcrbuck,  I>\e  KtpUuIa- 

de«it{n«il  toreplaoe  the  L  ., .;.jn«.  tionm      <lt»      ()immu\»ehri\      ktirhrs 

(See  above,  I  102.)  (1917). 
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their  home  States,  which  have  enacted  special  Municipal 
Laws  for  that  purpose.  Thus,  Great  Britain  has  enacted 
so-called  Foreign  Jurisdiction  Acts  at  several  times, 
which  are  now  all  consohdated  in  the  Foreign  Jurisdiction 
Act  of  1890.^  It  must  be  specially  mentioned  that 
Japan  has  since  1899  ceased  to  belong  to  the  Eastern 
States  in  which  aliens  are  exempt  from  local  jurisdiction. 
Aliens  §  319.  Although  ahens  fail  at  once  under  the  terri- 

Protec-  torial  supremacy  of  the  State  they  enter,  they  remain, 
their°*  nevertheless,  under  the  protection  of  their  home  State. 
Home  gy  a  uuiversally  recognised  customary  rule  of  the  Law 
of  Nations  every  State  holds  a  right  of  protection  ^ 
over  its  citizens  abroad,  to  which  corresponds  the  duty 
of  every  State  to  treat  foreigners  on  its  territory  with  a 
certain  consideration  which  will  be  discussed  below, 
§§  320-322.  The  question  here  is  only  when  and  how 
this  right  of  protection  can  be  exercised.^  Now  there 
is  certainly,  as  far  as  the  Law  of  Nations  is  concerned, 
no  duty  incumbent  upon  a  State  to  exercise  its  protection 
over  its  citizens  abroad.  The  matter  is  absolutely  in  the 
discretion  of  every  State,  and  no  citizen  abroad  has  by 
International  Law  a  right  to  demand  protection  from  his 
home  State,  although  he  may  have  such  a  right  by  Muni- 
cipal Law.  Often  for  pohtical  reasons  States  have  in 
certain  cases  refused  to  exercise  their  right  of  protection 
over  citizens  abroad.  Be  that  as  it  may,  every  State  can 
exercise  this  right  when  one  of  its  subjects  is  wronged 
abroad  in  his  person  or  property,  either  by  the  State  itself 
on  whose  territory  such  person  or  property  is  for  the  time 
being,  or  by  the  officials  or  the  citizens  of  such  State, 

1  53     &     54     Vict.     c.  ■  37.      See  (§   87)   and   others   deduce    this   in- 

Piggott,  Exterritoriality.     The  Law  dubitable    right    from    the    '  f unda- 

relating  to  Consular  Jurisdiction,  etc.  mental '   right   of    self-preservation. 

(1907);  see  also  the  Foreign  Jurisdic-  Borchard,  §   135,  accepts  my    Aaew 

tion  Act,  1913  (3  &  4  Geo.  v.  c.  16).  as  correct. 

^  This  right  has,  I  believe,  grown 
up  in  furtherance  of  intercourse  be-  ^  See  Moore,  vi.  §§  979-997,  and 

tween   the  members  of   the  Family  Wheeler  in  ^./.,  iii.  (1909),  pp.  869- 

of  Nations   (see  above,  §  142) ;  Hall  884. 
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if  it  does  not  interfere  for  the  purpo8e  of  nwking  good 
the  wrong  done.*  And  this  right  can  be  exercised 
in  several  ways.  Thus,  a  State  whose  suhjecta 
are  wroiifji'd  abroad  can  diploniatirally  insist  ujKjn 
tl»c  wrongdoers  being  piini.shed  according  to  the 
hiw  of  the  land  and  ui>on  damages,  if  neces.Hary,  being 
paid  to  itii  injured  subjects.  It  can,  secondly,  exercise 
retorsion  and  reprisals  for  the  purpose  of  making  the 
other  State  comply  with  its  demands.  It  can,  further, 
exercise  intervention,  and  it  can  even  go  to  war  when 
necessary.  And  there  are  other  means  besides  those 
mentioneil.  It  is,  however,  quite  imix)ssible  to  lay  down 
hard  and  fast  niles  as  regards  the  question  in  which  way, 
and  how  far  in  each  case,  the  right  of  protection  ought 
to  be  exercised.  Everything  depends  upon  the  meritvS 
of  the  individual  case,  and  must  be  left  to  the  discretion 
of  the  State  concerned.  The  latter  will  have  to  take 
into  consideration  whether  the  wronged  ahen  was  onlv 
travelling  through  or  had  settled  down  in  the  country, 
whether  his  beha\'iour  had  been  provocative  or  not, 
how  far  the  foreign  Govenmient  identified  itself  with 
the  acts  of  its  officials  or  subjects,  and  the  like. 

§  320.  In  coiLsequence  of  the  right  of  protection  over  Pn.t«- 
its  subjects  abroad  wliich  every  State  enjoys,  and  the  IT.^!^!* 
corresponding  duty  of  every  State  to  treat  aliens  on  its  '*;  '*'" 
territory  with  a  certain  consideration,  an  ahen,  pro-  wmTp^ 
vided    he    owns    some    nationality,    cannot    be    out-  auJL^ 
lawed  in  foreign  countries,  but  nmst  be  afforded  pro- 
tection for  his  person  and  property.     The  home  State 
of  the  ahen  has,  by  its  right  of  protection,  a  claim  upon 
such  State  as  allows  him  to  enter  its  territory  that  such 

'  Conoeminjj  the  r.                      y  of  HbruaJ    is    dim-nstx^l     in    deUil    by 

a  SuUj  for  iu   own  i                   ..ill\  Hiill.  i:  s7.  Wotlak.    i    p;.   327  337, 

injurious  ac-tt)  an<I  thooo  ui  iia  ui^.- .'  l     !  i..                  I        ,           '    ,»      Con- 

and  oUicr  utfioiak  and  iu  aubj.      -,  .  .  n.     _•  ■:,.    :._                        tion  of  a 

•ee  above,  |j   15M«7.  and  AnziluUi  SUU-  Jv^r  luJu.                      ,  ^-.n'  t.. 

in  H.G.,  xiii.  (1906),  pp.  5  and  285.  public  debu  of   i        .           ai«.   >r^ 

Th«  ritjht  of  protection  over  citixena  above,  8S  135  (G;  m^  1  jj. 
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protection  shall  be  afforded,  and  it  is  no  excuse  that 
such  State  does  not  provide  any  protection  whatever 
for  its  own  subjects.  In  consequence  thereof,  every 
State  is  by  the  Law  of  Nations  compelled  to  grant  to 
aliens  at  least  equality  before  the  law  with  its  citizens, 
as  far  as  safety  of  person  and  property  is  concerned. 
An  alien  must  in  particular  not  be  wronged  in  person  or 
property  by  the  officials  and  courts  of  a  State.  Thus, 
the  police  must  not  arrest  him  without  just  cause, 
custom-house  officials  must  treat  him  civilly,  courts  of 
justice  must  treat  him  justly,  and  in  accordance  with 
the  law.  Corrupt  administration  of  the  law  against 
natives  is  no  excuse  for  the  same  against  aliens,  and  no 
Government  can  cloak  itself  with  the  judgment  of 
corrupt  judges. 
How  far  §321.  Apart  from  protcctiou  of  pcrsou  and  property, 
^^^^be      every  State  can  treat  ahens  according  to  discretion, 


can 


cretion. 


treated     exccpt  iu  SO  far  as  its  discretion  is  restricted  through 

according  J-  -mi  rt  i      i        t 

to  Dis-  international  treaties.  Thus,  a  State  can  exclude  aliens 
from  certain  professions  and  trades ;  it  can  exclude 
them  from  holding  real  property  ;  it  can,  as  Great 
Britain  did  in  former  times  ^  and  again  during  the  World 
War  and  since,  compel  them  to  have  their  names  regis- 
tered for  the  purpose  of  keeping  them  under  control,^ 
and  the  like.  Before  the  World  War  there  was  a  tendency 
within  all  the  States  which  are  members  of  the  Family 
of  Nations  to  treat  admitted  ahens  more  and  more  on 
the  same  footing  as  citizens,  political  rights  and  duties, 
of  course,  excepted.  Thus,  for  instance,  with  the  excep- 
tion that  an  alien  could  not  be  sole  or  part  owner  of  a 

^  See  an  Act  for  the  Registration  of  or  great  emergency  has  arisen,  make 

Aliens,  1836  {6  &  7  William  IV.  c  11).  an   Order  in   Council  (./")    requiring 

*  The  Aliens  Restriction  Act,  1914  aliens  to  comply  with  such  provisions 

(4  &  5  Geo.  V.  c.  12)  provides  (§  1  as  to  registration,  change  of  abode, 

(1))  that  His  Majesty  may,  at  any  travelling  or   otherwise,  as  may  be 

time   when   a   state   of    war   exists  made  by  the  Order.     See   also  the 

between  His  Majestj'  and  any  foreign  Aliens      Restriction      (Amendment) 

Power,  or  when  it  appears  that  an  Act,  1919  (9  &  10  Geo.  v.  c.  92),  §  1, 

occasion  of  imminent  national  danger  and  the  Aliens  Order,  1920. 
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liritish  sliip,  aliens  who  had  t^ken  up  their  domicile  in 
this  country  were  for  all  practical  purjioses  treated  by 
the  law  of  the  land  on  the  same  footing  as  British  sub- 
jects. Hut  this  is  no  longer  the  case.  For  example,  the 
Aliens  Restriction  (Amendment)  Act,  1919,^  provides, 
among  other  disabilities,  that  no  alien  is  to  liM  a 
pilotage  certificate  for  any  pilotiige  district  in  the 
rnited  Kingdom,'-  or  act  as  master,  chief  officer,  or 
chief  engineer  of  a  British  merchant  ship  registered  in 
the  United  Kingdom,  or  as  skipper  or  second  hand  of 
a  British  fishing  boat,-  or  receive  an  appointment  to 
the  Civil  Service.  Further  restrictions  are  imposed  by 
this  Act  on  former  enemy  aliens. 

§  322.  Since  a  State  holds  only  territorial  and  not  Departure 
personal  supremacy  over  an  alien  within  its  boundaries,  ^.^^Ji'ign* 
it  can  never,  under  any  circumstances,  prevent  him  from  tJountry. 
leaving  its  territory,  provided  he  has  fulfilled  his  local 
obligations,  such  as  payment  of  rates  and  taxes,  of  fines, 
of  private  debts,  and  the  like.  And  an  ahen  leaving  a 
State  can  take  all  his  property  away  with  him,  and  a 
tax  for  leaving  the  country,  or  tax  upon  the  property 
he  takes  away  with  him,**  cannot  be  levied.  And  it 
must  be  specially  mentioned  that  since  the  beginning 
of  the  nineteenth  century  the  so-called  droit  d'aubaine 
belongs  to  the  past ;  this  is  the  name  of  the  right  of  a 
Stat€,  which  was  formerly  frequently  exercised,  to 
confiscate  the  whole  estate  of  an  alien  deceased  on  its 
territory.*  But  if  a  State  levies  estate  duties  in  the  case 
of  a  citizen  dying  on  its  territory,  as  Great  Britain  does 
according  to  the  Finance  Act  ^  of  1894,  such  duties  can 
likewise  be  levned  in  case  of  an  alien  dying  on  its  territory. 

'  §§  412.  rf'  retraite,  or  droit  dc  dArtiftion  or 

'  These   general    prohibitions   are  jug  delrrutug,  according  to  uhicii  the 

subject  to  certain  exceptions.  estate  of  a  deceased  alien  was  not 

*  So-called  gahdla  emigrationif.  confiscated,    but    a    tax    was    levied 

*  See   details    in   W'heaton,    §  82.  upon    ita    removal    by    the    foreign 
The    droit    d'aubaine    Mas    likewse  heir. 

named  ju*  alhina/jii.     A  mitigation  *  57   *    -^S   Vict.    c.    30.      Estate 

of  the  droit  d'aubaine  was  the  droit       duty  is  le\'ied  in  Gre«t  Britain  in  the 

VOL.    I.  2  I 
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Hall,  §  63— Westlake,  i.  p.  217— Phillimore,  i.  §  364— Halleck,  i.  pp.  493-494 
—Taylor,  §  186— Walker,  §  19— Wharton,  ii.  §  206— Moore,  iv.  §§  550- 
559— Hershey,  No.  247— Bluntschli,  §§  383-384— Stoerk  in  Holtzendorff, 
ii.  pp.  644-650— Ullmann,  §  115— Bonfils,  No.  442— Despagnet,  Nos. 
336-337— Pradier-Fod^r^,  iii.  Nos.  1857-1859— Rivier,  i.  pp.  311-314— 
Nys,  ii.  pp.  284-289— Calvo,  vi.  §§  119-125— Fiore,  Code,  Nos.  257-264— 
Martens,  i.  §  79 — Bleteau,  De  VAsile  et  de  I'Expulsion  (1886) — Berc, 
De  I' Expulsion  des  Etrangers  (1888)— F^raud-Giraud,  Droit  d'Expulsion 
des  Etrangers  (1889) — Langhard,  Das  Recht  der  politischen  Fremdenaus- 
toeisung  (1891) — Overbeck,  Niederlassungsfreiheit  und  Ausweisungsrecht 
(1906)— Martini,  L' Expulsion  des  Etrangers  (1909)— Borchard,  §§  27-32 
— Rolin-Jaequemyns  in  i?./.,  xx.  (1888),  pp.  499  and  615 — Proceedings 
of  the  American  Society  of  International  Law  (1911),  pp.  119-150. 

Com-  §  323.  Just  as  a  State  is  competent  to  refuse  adinit- 

to^expei  tance  to  an  alien,  so,  in  conformity  with  its  territorial 
Aliens,  supremacy,  it  is  competent  to  expel  at  any  moment 
an  alien  who  has  been  admitted  into  its  territory.  And 
it  matters  not  whether  that  individual  is  only  on  a 
temporary  visit,  or  has  settled  down  for  professional 
or  business  purposes  on  its  territory,  having  taken  his 
domicile  thereon.  Such  States,  of  course,  as  have  a 
high  appreciation  of  individual  hberty  and  abhor  arbi- 
trary powers  of  Government  will  not  readily  expel  aliens. 
Thus,  the  British  Government  had,  until  December 
1919,  no  power  to  expel  even  the  most  dangerous  ahen 
without  the  recommendation  of  a  court,  or  without  an 
Act  of  Parliament  making  provision  for  such  expulsion, 
except  during  war  or  on  an  occasion  of  imminent  national 
danger  or  great  emergency.^  And  in  Switzerland,  Article 

case  also  of  such  aliens  dying  abroad  Bechte  (1912). 
as  leave   movable   property   in   the 

United    Kingdom    without    having  ^  Aliens    Restriction    Act,    1914. 

ever  been  resident  there.     As  far  as  But  the  Aliens  Restriction  (Amend- 

the  Law  of  Nations  is  concerned,  it  ment)    Act,     1919,    authorises    the 

is  doubtful  whether  Great  Britain  is  making  of  an  Order  in  Council  for 

competent  to  claim  estate  duties  in  the  deportation  of  any  aliens  during 

such  cases.     On  the  question  of  estate  the  ensuing  year  and  contains  special 

duties  in  general,   see  Meynen,  Die  provisions  regarding  the  deportation 

Erbscha/tssteuer    im    internationalen  of  former  enemy  aliens. 
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70  ol  the  ('oiiistitiitioii  cnipowere  the  Goveniiiient  to 
expel  such  aheiis  only  as  endanger  the  internal  and 
external  safety  of  the  land.  But  many  States  are  in  no 
way  prevenU^d  by  their  Municipal  Law  from  expelling 
aliens  according  to  discretion,  and  exaniplos  of  arl»itrary 
cxj)ulsion  of  aliens,  who  had  made  themselves  objec- 
tionable to  the  respective  Governments,  are  numerous. 

On  the  other  hand,  it  cannot  be  denied  that,  especi- 
ally in  the  case  of  expulsion  of  an  alien  who  has  been 
residing  within  the  expelling  State  for  some  length  of 
time,  and  has  established  a  business  there,  the  home 
State  of  the  ex])elled  individual  is,  by  its  right  of  pro- 
tection over  citizens  abroad,  justified  in  making  diplo- 
matic representations!  to  the  expelhng  State,  and  asking 
for  the  reasons  for  the  expulsion.  But  as,  in  strict  law, 
a  State  can  expel  even  domiciled  aliens  without  so  nmch 
as  giving  the  reasons,  the  refusal  of  the  expelling  State 
to  supply  the  reasons  for  expulsion  to  the  home  State 
of  the  expelled  alien  does  not  constitute  an  illegal, 
but  only  a  very  unfriendly  act.  And  there  is  no  doubt 
that  every  expulsion  of  an  ahen  without  just  cause  is, 
in  spite  of  its  international  legahty,  an  unfriendly  act, 
which  can  rightly  be  met  with  retorsion. 

§  324.  On  account  of  the  fact  that  retorsion  might  Just 
be  justified,  the  question  is  of  importance  what  justKxH'i^m 
causes  of  expulsion  of  ahens  there  are.    As  International  °^  '^"*'"- 
Law  gives  no  detailed  rules  regarding  expulsion,  every- 
thing is  left  to  the  discretion  of  the  single  States,  and 
depends  upon  the  merits  of  the  individual  case.     Theory 
and  practice  correctly  make  a  distinction  between  ex- 
])ulsion  in  time  of  war  and  in  time  of  peace.     A  belh- 
gerent  may  consider  it  convenient  to  expel  all  enemy 
subjects  residing,   or  temporarily   staying,   within   his 
territory.     And,  although  such  a  measure  may  be  very 

Concerning  diplomatic  cluiius  for       account  of  unjustified  expukioiiE,  te* 
damages    and    arbitral    awaixls    on        Borchard,  §  31. 
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hard  and  cruel,  the  opinion  is  general  that  such  expul- 
sion is  justifiable.^  As  regards  expulsion  in  time  of 
peace,  on  the  other  hand,  the  opinions  of  writers,  as 
well  as  of  States,  naturally  differ  much.  A  State  which 
expels  an  alien  will  hardly  admit  not  having  had  a  just 
cause.  Some  States,  as  Belgium  ^  since  1885,  possess 
Municipal  Laws  determining  just  causes  for  the  expul- 
sion of  aliens,  and  their  discretion  concerning  expulsion 
is,  of  course,  more  or  less  restricted  thereby.  But  many 
States  do  not  possess  such  laws,  so  that  their  discretion 
as  to  what  is  a  just  cause  of  expulsion  is  unfettered. 
The  Institute  of  International  Law  at  its  meeting  at 
Geneva  in  1892  adopted  a  body  of  forty-one  articles 
concerning  the  admittance  and  expulsion  of  aliens,  and 
in  Article  28  thereof  enumerated  nine  just  causes  for 
expulsion  in  time  of  peace.  ^  I  doubt  whether  the  States 
will  ever  come  to  an  agreement  about  just  causes  of 
expulsion.  The  fact  cannot  be  denied  that  an  ah  en 
is  more  or  less  a  guest  in  the  foreign  land,  and  the 
question  under  what  conditions  a  guest  makes  himself 
objectionable  to  his  host  cannot  be  answered  once  for 
all  by  the  establishment  of  a  body  of  rules.  So  much  is 
certain,  that  with  the  gradual  disappearance  of  despotic 
views  in  the  different  States,  and  with  the  advance  of 
true  constitutionahsm,  guaranteeing  individual  liberty 
and  freedom  of  opinion  and  speech,  expulsion  of  aliens, 
especially  for  political  reasons,  will  become  less  frequent. 
Expulsion  will,  however,  never  totally  disappear,  because 
it  may  well  be  justified.  Thus,  for  example,  Prussia, 
after  the  annexation  of  the  formerly  Free  Town  of 
Frankfort-on-the-Main,  was  certainly  justified  in  expell- 

^  Thus,  in  1870,  during  the  Franco-  ^  See  details  in  Rivier,  i.  p.  312. 
German  War,  the  French  expelled  all 

Germans  from  France,  and  the  former  ^  See      Annuaire,     xii.     p.      223, 

South  African  Republic  expelled  in  Many   of    these    causes,    as    convic- 

1899,  during  the  Boer  War,  almost  tion   for    crimes,    for    instance,    are 

all    British    subjects.      See    below,  certainly  just  causes,  but  others  are 

vol.  ii.  §  100.  doubtful. 
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iiig  those  individuals  who,  for  the  piiri>ose  of  avoiding 
luihtarv  sen'iee  in  the  Prussian  Army,  had  by  natural- 
isation become  Swiss  citizens  without  giving  up  their 
resitlence  at  Frankfort. 

§  325.  Kxj)ulsi()n  i.s,  in  theory  at  lea.st,  not  a  punish-  Krptii 
nient,  but  an  adnunistrative  measure  consisting  in  an  ['iH^J^C 
order  of  the  Government  directing  a  foreigner  to  leave 
the  country.  Expulsion  must  therefore  be  effected 
with  as  nuK'li  forbearance  and  indulgence  as  the  circum- 
stances and  conditions  of  the  Ciise  allow  and  demand, 
especially  when  compulsion  is  meted  out  to  a  domi- 
ciled alien.  And  the  home  State  of  the  expelled  alien, 
by  its  right  of  protection  over  its  citizens  abroad,  may 
well  ini?ist  upon  such  forbearance  and  indulgence.  But 
this  is  valid  as  regards  the  fii-st  expulsion  only.  Should 
the  expelled  alien  refuse  to  leave  the  territory  volun- 
tarily or,  after  having  left,  return  without  authorisa- 
tion, he  may  be  arrested,  punished,  and  forcibly  brought 
to  the  frontier. 

§  32G.  in  many  Continental  States  destitute  ahens,  Reoon- 
foreign  vagabonds,  suspicious  aliens  without  papers  of  e"nt™" '" 
legitimation,   alien   criminals   who    have   serv^ed   their  ^^«^J^ 
punishment,  and  the  like,  are,  without  any  formahties,  Expui- 
arrested  by  the  poli(;e  and  reconducted  to  the  frontier. 
There  is  no  doubt  that  the  competence  to  carry  out  such 
reconduction,  which  is  often  called  droit  de  renvoi y  is  an 
inference  from  the  territorial  supremacy  of  every  State, 
for  tliere  is  no  reason  whatever  why  a  State  should  not 
get  rid  of  such  undesirable  aliens  as  speedily  as  possible. 
But  although  such  reconduction  Ls  materially  not  much 
different  from  expulsion,  it  nevertheless  differs  much 
from  this  in  form,  since  expulsion  is  an  order  to  leave 
the  country,  whereas  reconduction  is  forcible  conveying 
away  of  foreigners.^     The  home  State  of  such  recon- 

»  Rivier,  i.   p.  308,  correotly  dis-        expuUion,   but  I'billiiuore,  i    {  Sfr*. 
tinguiahes  between  recuiiductiuu  and        i»eeiuB  Vo  oonfouud  tbem. 


Bion. 
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ducted  aliens  has  the  duty  to  receive  them,  since,  as 
will  be  remembered,^  a  State  cannot  refuse  to  receive 
such  of  its  subjects  as  are  expelled  from  abroad. 
Difficulties  arise,  however,  sometimes  concerrdng  the 
reconduction  of  such  ahen  individuals  as  have  lost  their 
nationahty  through  long- continued  absence  ^  from  home 
without  having  acquired  another  nationahty  abroad. 
Such  cases  are  a  further  example  of  the  fact  that  the 
very  existence  of  Stateless  individuals  is  a  blemish  in 
Municipal,  as  well  as  International  Law.^ 


IX 

EXTEADITION 

Hall,  §§  13  and  63— Westlake,  i.  pp.  252-261— Lawrence,  §§  110-111— Philli- 
more,  i.  §§  365-389cZ— Twiss,  i.  §  236— Halleck,  i.  pp.  250-256— Taylor, 
§§  205-211— Walker,  §  19— Hershey,  Nos.  250-252— Wharton,  ii.  §§  268- 
282— Wheaton,  §§  115-121— Moore,  iv.  §§  579-622— Bhmtschli,  §§  394- 
401 — Hartmann,  §  89— HeiFter,  §  63 — Lammaseh  in  HoUzendorff,  iii. 
pp.  454-566— Liszt,  §  33— Ullmann,  §§  127-131— Bonfils,  Nos.  455-481 
— Despagnet,    Nos.    276-303  —  Pradier-Foddr^,    iii.    Nos.    1860-1893— 
M^rignhac,  ii.  pp.  732-778— Rivier,  i.  pp.  348-357— Nys,  ii.  pp.  290-303— 
Calvo,  ii.  §§949-1071— Fiore,  Code,  Nos.  589-592— Martens,  ii.  §§  91-98— 
Spear,  The  Law  of  Extraditi(yii  (1879) — Lammaseh,  Auslieferungspjlicht 
und  Asylrecht  (1887) — Martitz,  Internationale  Rechtshilfe  in  Strafsachen, 
2  vols.  (1888  and  1897) — Bernard,  Traite  theorique  et  pratique  de  V Extradi- 
tion, 2  vols.   (2nd  ed.   1890) — Moore,   Treatise  on  Extradition  (1891) — 
Hawley,  The  Law  of  Liternational  Extradition  {1%%"^) — Beauchet,  Trait4 
de  I' Extradition  (1899)— Clarke,  The  Law  of  Extradition  (4th  ed.  1903)— 
Biron  and  Chalmers,  The  Law  and  Practice  of  Extradition  (1903) — 
Piggott,  Extradition  (1910)— Saint-Auiin,  U Extradition,  2  vols.  (1913) 
— Lammaseh  in  R.O.,  iii.  (1896),  pp.  5-14 — Diena  in  R.G.,  xii.  (1905), 
pp.    516-544— Devogel  in  R.I.,    2nd   Ser.    xiv.   (1912),  pp.    187-193— 
Struycken  and  others  in  Reports  of  the  International  Law  Association, 
xxvii.  (1912),  pp.   139-161— Hyde  in  A.J.,  viii.  (1914),  pp.  487-514— 
See  the  French,  German,  and  Italian  literature  concerning  extradition 
quoted  by  Fauchille  in  Bonfils,  No.  455. 

^  See  above,  §  294.  treaties    or     in     their     treaties     of 

2  o        V  e  ono  /o\  Commerce,  friendship,  and  the  like, 

^  See  above,  §  302  (3).  4.-     i  j.  j  j.      I        i.  t  \ 

'  stipulated  proper  treatment  tor  each 

^  It  ought  to  be  mentioned  that       other's    destitute   subjects   on   each 

many  States  have,  either  by  special       other's  territory. 
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§  327    Extrailition  is  the  ilelivery  of  a  prosecuted  Extndi 
individual  to  the  State  on  whose  territory  he  lias  com-  i^^^ 
mitted  a  crime  by  the  State  on  whoso  territory  the  ^^"^y- 
criminal  is  for  the  time  staying.     Although  Grotius  ^ 
hoKls  that  every  State  has  the  duty  cillier  to  punish, 
or  to  surrender  to  the  prosecuting  State,  such  individuals 
within  its  boundaries  as  have  committed  a  crime  abroad, 
and  although  there  is  as  regards  the  majority  of  such 
rases  an  im])ortant  interest  of  civilised  mankind  that 
this  should  be  done,  this  rule  of  Grotius  has  never  been 
adopted  by  the  States,  and  has,  therefore,  never  become 
a  rule  of  the  Law  of  Nations.     On  the  contrary.  States 
have  always  upheld  their  competence  to  grant  asylum 
to  foreign  individuals  as  an  inference  from  their  terri- 
torial supremacy,  those  cases,  of  course,  excepted  which 
fall  under  stipulations  of  special  extradition  treaties,  if 
any.    There  is,  therefore,  no  universal  rule  of  customary 
International  Law  in  existence  which  commands-  extra- 
dition. 

§  328.  Since,  however,  modern  civilisation  categori-  Enradi- 
cally  demands  extradition  of  criminals  as  a  rule,  nume-  Treaties. 
rous  treaties  have  been  concluded  between  the  several  |;^^^^ 
States,  stipulating  the  cases  in  which  extradition  shall 
take   place.     According  to   these   treaties,   individuals 
prosecuted   for   the   more   important   crimes,    political 
crimes  excepted,  are  in  fact  always  surrendered  to  the 
prosecuting  State,  if  not  punished  locally.     But  this 
solution  of  the  problem  of  extradition  is  a  product  of 
the  nineteenth  century  only.      Before  the  eighteenth 
century,  extradition  of  ordinary  criminals  hardly  ever 

1  ::    _   21    §  4  wbich  exist  between  civilised  com- 

•  ^    ■  munities*  (see  p.    14).     But  nobody 

»  Clarke,  op.   cU.,  pp.    lir>,  tries  has  ever  denied  t  hi".  «^  ^'♦r  "  t["^ 

to   prove   that  a  duty  U>  extradite  onlinary  cnmiiuil  .  ;„," 

criininalM  dues  exist,  but  the  result  question  is  only    n^  'n^«»^ 

of  all  his  labour  is  tlml  he  Hnds  that  natioiuil   Ugal   duty    ^^^-;;  '^^    *°^ 

the  refusal  of  extradition  is  a  '  serious  render  a  criminal        And   this  Uyal 

viobtion   of    the    moral    obligations  duly  Slates  have  always  demeU. 
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occurred,  althougli  raany  States  used  then  frequently 
to  surrender  to  each  other  poUtical  fugitives,  heretics, 
and  even  emigrants,  either  in  consequence  of  special 
treaties  stipulating  the  surrender  of  such  individuals, 
or  voluntarily  without  such  treaties.  Matters  began  to 
undergo  a  change  in  the  eighteenth  century,  for  then 
treaties  between  neighbouring  States  frequently  stipu- 
lated extradition  of  ordinary  criminals  besides  that 
of  political  fugitives,  conspirators,  military  deserters, 
and  the  like.  Vattel  (ii.  §  76)  is  able  to  assert  in  1758 
that  nmrderers,  incendiaries,  and  thieves  are  regularly 
surrendered  by  neighbouring  States  to  each  other.  But 
general  treaties  of  extradition  between  all  the  members 
of  the  Family  of  Nations  did  not  exist  in  the  eighteenth 
century,  and  there  was  hardly  a  necessity  for  such 
general  treaties,  since  traffic  was  not  so  developed  as 
nowadays,  and  fugitive  criminals  seldom  succeeded  in 
reaching  a  foreign  territory  beyond  that  of  a  neighbour- 
ing State.  When,  however,  in  the  nineteenth  century, 
with  the  appearance  of  railways  and  transatlantic  steam- 
ships, transit  began  to  develop  immensely,  criminals  used 
the  opportunity  to  flee  to  distant  foreign  countries.  It 
was  then,  and  in  consequence  of  this,  that  the  con- 
viction was  forced  upon  the  States  of  civilised  humanity 
that  it  was  in  their  common  interest  to  surrender  ordi- 
nary criminals  regularly  to  each  other.  General  treaties 
of  extradition  became,  therefore,  a  necessity,  and  the 
several  States  succeeded  in  concluding  such  treaties 
with  each  other.  There  is  no  civihsed  State  in  exist- 
ence nowadays  which  has  not  concluded  such  treaties 
with  the  majority  of  the  other  civilised  States.  And 
the  consequence  is  that,  although  no  universal  rule  of 
International  Law  commands  it,  extradition  of  criminals 
between  States  is  an  established  fact  based  on  treaties. 
The  present  condition  of  affairs  is,  however,  very  un- 
satisfactory, since  there  are  many  hundreds  of  treaties 
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in  existence  which  do  not  at  all  agree  in  their  details. 
What  is  required  nowadays,  and  what  will  certainly 
be  realised  in  the  near  future,  is  a  universal  treaty  of 
extradition — one  single  treaty  to  wliich  all  the  civilised 
States  become  parties.^ 

§  329.  Some  States,  however,  were  unwilhng  to  depend  Municipal 
entirely  upon  the  discretion  of  their  Govermnents  as  Jon  Laws, 
regards  the  conclusion  of  extradition  treaties  and  the 
procedure  in  extradition  cases.  They  have  therefore 
enacted  special  Municipal  Laws,  which  enumerate  those 
crimes  for  which  extradition  shall  be  granted  and  asked 
in  return,  and  which  at  the  same  time  regulate  the 
procedure  in  extradition  cases.  These  Municipal  Laws  - 
furnish  the  basis  for  the  conclusionof  extradition  treaties. 
The  fii'st  in  the  field  w^ith  such  an  extradition  law  was 
Belgium  in  1833,  which  remained,  however,  for  far  more 
than  a  generation  quite  isolated.  It  was  not  until 
1870  that  England  followed  the  example  given  by 
Belgium.  English  public  opinion  was  for  many  years 
against  extradition  treaties  at  all,  considering  them  as 
a  gi-eat  danger  to  individual  hberty,  and  to  the  com- 
petence of  every  State  to  grant  asylum  to  political 
refugees.  This  country  possessed,  therefore,  before 
1870  a  few  extradition  treaties  only,  and  they  were  in 
many  points  inadequate.  But  in  1870  the  British 
Government  succeeded  in  getting  Parhament  to  pass 
the  Extradition  Act.^  This  Act,  which  was  amended 
in  1873,4  in  1895,^  and  in  1906,^  has  furnished  the  basis 
for  extradition  treaties  between  Great  Britain  and  forty- 

^  The  Second  Pan-Araerioan  Con-  '  See       Martitz,       IntemationiUe 

ferenoe  of  1902  produced  a  treaty  of  Rfchtthil/e,    i.    pp.    747-81S,    where 

extradition    which    was    signed    b\'  the    history    of    all    these    laws    is 

twelve  States,   namely,    the   United  sketche<l  and  their  text  is  printed. 

States  of  Araericii,  Colombia,  Costa  *  33  &  34  Vict.  c.  52. 

Rica,  Chili,  San  Domingo,  Ecuaddr,  *  36  &  37  Vict.  c.  GO. 

Salvador,    Guatemala,    Haiti,    Hon-  '*  58   &   59  Vict.    c.   33.     On   the 

duraa,  Mexico,  and  Nicaragua,   but  hist<jry     of     extradition     in     (ireat 

this   treaty    has    not    l.)e«n    ratiHe<l  ;  Britain  before  the  Exti-atlition  Act, 

see  the  text  in  Annuaire  de  lit    I'u  ISTO,  see  Clarke,  o/>.  cu.,  pp.  12G106. 

iTUemutionale  (1908-1909),  p.  461.    '  •  6  Edw.  vii.  o.  15. 
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two  other  States.^  Luxemburg  enacted  an  extradition 
law  in  1870,  and  Belgium  a  new  law  in  1874.  Holland 
enacted  such  a  law  in  1875,  Argentina  in  1885,  the  Congo 
Free  State  in  1886,  Peru  in  1888,  Switzerland  in  1892, 
Norway  in  1908,  Brazil  and  Russia  in  191 1.^ 

Such  States  as  possess  no  extradition  laws,  and  whose 
written  constitution  does  not  mention  the  matter,  leave 
it  to  their  Governments  to  conclude  extradition  treaties 
according  to  their  discretion.  And  in  these  countries 
the  Governments  are  competent  to  extradite  an  indi- 
vidual, even  if  no  extradition  treaty  exists. 
Object  of  §  330.  Since  extradition  is  the  delivery  of  an  in- 
tion!^^  ^'  criminated  individual  to  the  State  on  whose  territory 
he  has  committed  a  crime  by  the  State  on  whose  terri- 
tory he  is  for  the  time  staying,  the  object  of  extradition 
can  be  any  individual,  whether  he  is  a  subject  of  the 
prosecuting  State,  or  of  the  State  which  is  required  to 
extradite  him,  or  of  a  third  ^  State.  Many  States,  how- 
ever, as  France  and  most  other  States  of  the  European 
continent,  have  adopted  the  principle  of  never  extra- 
diting one  of  their  subjects  to  a  foreign  State,  but  them- 
selves punishing  their  own  subjects  for  grave  crimes 
committed  abroad.  Other  States,  as  Great  Britain 
and  the  United  States,  have  not  adopted  this  principle, 
and  do  extradite  such  of  their  subjects  as  have  com- 
mitted a  grave  crime  abroad.  Thus  Great  Britain 
surrendered  in  1879  to  Austria,  where  he  was  convicted 
and  hanged,*  one  Tourville,   a  British  subject,  who, 

1  The  full  text  of  these  treaties  '■^  Reg.   v.    Oanz,  (1882)  9  Q.B.D. 

is  printed  by  Clarke,  op.  cit. ,  as  well  93. 

as  Biron  and  Chalmers,  op.  cit.  Not  ^  This  case  is  all  the  more  remark- 
to  be  confounded  with  extradition  able,  as  (see  24  &  25  Vict.  c.  100, 
of  criminals  to  foreign  States  is  §  9)  the  Criminal  Law  of  England 
extradition  within  the  British  Em-  extends  over  murder  and  man- 
pire  from  one  part  of  the  British  slaughter  committed  abroad  by 
dominions  to  another.  This  matter  English  subjects,  and  as,  according 
is  regulated  by  the  Fugitive  Offenders  to  Article  3  of  the  Extradition 
Act,  1881  (44  &  45  Vict.  c.  69).  Treaty   of    1873    between    England 

^  See  Devogel  in  R.I.,  2nd   Ser.  and  Austria-Hungary,  the  contract- 

xiv,  (1912),  pp.  187-193.  ing  parties  were  in  no  case  under  an 
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after  having  nmnlered  liis  wife  in  the  Tyrol,  had  lied 
home  to  England.  Anil  it  miuit  be  emphasised  that 
the  object  of  extradition  is  an  individual  who  has  com- 
mitted a  crime  abroad,  whether  or  not  he  was  during 
the  commission  of  the  criminal  act  physically  present 
on  the  territory  of  the  State  where  the  crime  was  com- 
mitted. Thus,  in  1884,  Great  Britain  surrendered  one 
Nillins  to  Germany,  who,  by  sending  from  Southampton 
forged  bills  of  exihange  to  a  merchant  in  Germany  as 
payment  for  goods  ordered,  was  considered  to  have 
committed  forgery,  and  to  have  obtained  goods  by 
false  pretences,  in  Germany.^ 

A  conflict  between  International  and  Municipal  Law 
arises  if  a  certain  individual  must  be  extradited  accord- 
ing to  an  extratlition  treaty,  but  camiot  be  extradited 
according  to  the  Municipal  Law  of  the  State  from  which 
extradition  is  demanded.  Thus  in  the  case  of  Salvatore 
Paladini,'-  whose  extradition  was  demanded  bv  the 
United  States  of  America  from  the  Italian  Goverimient 
in  1888  for  having  passed  counterfeit  money,  Itahan 
Municipal  Law,  which  prohibits  the  extradition  of  an 
Itahan  citizen,  came  into  conflict  with  Article  1  of  the 
Extradition  Treaty  of  1868  between  Italy  and  the 
United  States,  which  stipulates  extradition  of  criminals 

obligation   to   extradite    their    own  GreAt    Britain    and    foreign   States 

subjects.     Although  Great  Britain  is  comprise  a  clause  according  to  which 

ready  to  extratiite  one   of  her  own  no   party   is  compiled   to  extratlite 

subjects  foretimes  committetl abroad,  nati<jnals.       It    is    thus    left    to    the 

she  was  formerh'  in  some  cases  pre-  discretion   of    the    parties    whether 

ventetl    from  doing  so  iK'cause    the  they  Mill  extratiite  one  of  their  own 

extratlition  treaties  concerned  com-  subjects  or  not.     As  late  as  1 900,  the 

prised    a     clause     stipulating     that  extradition  of  a  British  subject  had 

nationals  shordd  not   be  extradited.  to    be    refused    to    France   because 

Thu.s     the     extratlition     of     Alfretl  Article  2  of  the  Anglo  Fit-n-h    Kx- 

Tliomas  Wilstjn,  who  had  committed  tradition  Treaty  of    ls7f,  pif.  lii<i.-«l 

a  theft  in  Zurich  in  1877,  and  whose  tht    surrender  ■                                   •  • 

surrender  was  cLumet.1   by  Switzer-  ever,  by  a  Conv.                                     v 

1   '  ^  hatl  to  be  refu.<«.-d.  l)ecause  the  Ser.  (1909).  N      .  t       >. 

'Swiss    Tn-ity    ot    l.s74   com-  Treaty  of   1^7'.  ;. 

;           i    Kuch    a  chiuse    (s^'c     Htg.    v.  '   See  Claikc,  i/y.  ii;.,  ^^i  .   ...    •.d 

•'        rj,   (1877)  ^   Q.B.D.    42).      To  2t)2,   who.   howtver,  disapprovea  of 

i\    :  1  such  a  ileplorable  resvdt,  sub-  this  surrender. 

sequent  extradition  treaties  between  *  See  Moore,  iv.  §594,  pp.  290-297. 
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without  exempting  nationals.  For  this  reason  Italy 
refused  to  extradite  Paladini.  It  is  noteworthy  that  the 
United  States,  although  they  do  not  any  longer  press 
for  extradition  of  Itahan  subjects  who,  after  having 
committed  a  crime  in  the  United  States,  have  returned 
to  Italy,  nevertheless  consider  themselves  bound  by 
the  above-mentioned  treaty  of  1868  to  extradite  to 
Italy  such  American  subjects  as  have  committed  a  crime 
in  Italy.  Therefore,  when  in  1910  the  Italian  Govern- 
ment demanded  from  the  United  States  extradition  of 
one  Porter  Charlton,^  an  American  citizen,  for  having 
committed  a  murder  in  Italy,  extradition  was  granted 
by  the  United  States  Government,  and  this  action  was 
upheld  by  the  Supreme  Court  of  the  United  States  to 
which  Charlton  appealed.^ 
Extra-  §  331.  Unless  a  State  is  restricted  by  an  extradition 

Crimes  law,  it  cau  grant  extradition  for  any  crime  it  thinks 
fit.  And  unless  a  State  is  bound  by  an  extradition 
treaty,  it  can  refuse  extradition  for  any  crime.  Such 
States  as  possess  extradition  laws  frame  their  extra- 
dition treaties  conformably  therewith,  and  specify  in 
those  treaties  all  those  crimes  for  which  they  are  willing 
to  grant  extradition.  And  no  person  is  to  be  extradited 
whose  deed  is  not  a  crime  according  to  the  Criminal 
Law  of  the  State  which  is  asked  to  extradite,  as  well  as 
of  the  State  which  demands  extradition.  As  regards 
Great  Britain,  the  following  are  extraditable  crimes 
according  to  the  Extradition  Act  of  1870  :  murder 
and  manslaughter ;  counterfeiting  and  uttering  coun- 
terfeit money  ;  forgery  and  uttering  what  is  forged  ; 
embezzlement  and  larceny  ;  obtaining  goods  or  money 
by  false  pretences  ;  crimes  by  bankrupts  against  bank- 
ruptcy laws ;  fraud  by  a  bailee,  banker,  agent,  factor, 
trustee,  or  by  a  director,  or  member,  or  public  ofiicer 

^  See  A.  J.,  V.  (1911),  pp.  182-192  ;  ^  Oharlton  v.  Kelly,  229  U.S.  447. 

vii.  (1913),  pp.  580-582,  637-653.  See  below,  §  547  n. 
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of  any  company  ;  rape  ;  abduction  ;  child  stealing  ; 
hiirglary  and  housebreaking ;  arson ;  robbery  with 
violence  ;  threats  with  intent  to  extort ;  piracy  by 
the  Law  of  NatioiLs  ;  sinking  or  destroying  a  vessel  at 
sea  ;  assaults  on  board  ship  on  the  high  seas  with 
intent  to  destroy  life  or  to  do  grievous  bodily  harm  ; 
revolt  or  conspiracy  against  the  authority  of  the  master 
on  board  a  ship  on  the  high  seas.  The  Extradition 
Acts  of  1873  and  1906  added  the  following  crimes  to 
the  list :  kidnapping,  false  imprisoimient,  perjury, 
subornation  of  perjury,  and  bribery. 

Pohtical  criminals  are,   as   a   rule,  not  extradited,^    j 
and  according  to  many  extradition  treaties,  military 
deserters  and   persons  who   have   committed  oli'ences 
against  religion  are  likewise  excluded  from  extradition. 

§  332.  Extradition  is  granted  only  if  asked  for,^  and  Effectua- 
after  the  formahties  have  taken  place  which  are  stipu-  cwurion 
lated  in  the  treaties  of  extradition  and  the  extradition  "f  Eitra- 

dition. 

laws,  if  any.  It  is  efltected  through  the  handing  over 
of  the  criminal  by  the  poHce  of  the  extraditing  State  to 
the  police  of  the  prosecuting  State.  But  it  must  be 
emphasised  that,  according  to  most  extradition  treaties, 
it  is  a  condition  that  the  extradited  individual  shall 
be  tried  and  punished  for  tnose  crimes  exclusively  for 
which  his  extradition  has  been  asked  and  granted,  or  for 
those,  at  least,  w^hich  the  extradition  treaty  concerned 
enumerates.^  If,  nevertheless,  an  extradited  individual 
is  tried  and  punished  for  another  crime,  the  extraditing 
State  has  a  right  of  intervention.^ 

An  important  question  is  whether,  in  case  a  criminal, 

# 

'  See  Helow,  §§  333-340.  $chriflfurintemationnU»Recht,x\\\i. 

'  Many   treaties   make    it   a  con-  (1908),  pp.  425-430. 
dition  of  extradition  that  reciprocity  *  It  ought   to   be  mentinned  that 

is  granted.      On  the   so-called   reci-  the  Institute  of  International  Law  in 

procity  clause,    see   Mettgenberg  in  1880,  at  its  meeting  in  Oxford  (see 

the    Archiv  fur    offeiUlichti    Rtcht,  Anntiaire,  v.  p.  127),  adoptt-d  a  body 

XTv.  (1910),  pp.  1-148.  of  twenty-six  rules  concerning  extra- 

*  See    Mettgenberg    in    the    Zeit-  dition. 
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who  has  succeeded  in  escaping  into  the  territory  of 
another  State,  is  erroneously  handed  over,  without  the 
formahties  of  extradition  having  been  compHed  with, 
by  the  pohce  of  the  local  State  to  the  pohce  of  the 
prosecuting  State,  such  local  State  can  demand  that  the 
prosecuting  State  shall  send  the  criminal  back,  and  ask 
for  his  formal  extradition.     This  question  was  decided 
in  the  negative  in  February  1911  by  the  Court  of  Arbi- 
tration at  the  Hague  in  the  case  of  France  v.  Great 
Britain,    concerning    Savarkar.      This    British-Indian 
subject,   who   was   prosecuted   for   high    treason    and 
abetment  of  murder,  and  was  being  transported  in  the 
P.  and  0.  boat  Morea  to  India  for  the  purpose  of  stand- 
ing his  trial  there,  escaped  to  the  shore  on  October  25, 
1910,  while  the  vessel  was  in  the  harbour  of  Marseilles. 
He  was,  however,  seized  by  a  French  pohceman,  who, 
erroneously   and    without   further   formahties,    recon- 
ducted him  to  the  Morea  with  the  assistance  of  indi- 
viduals from  the  vessel  who  had  raised  a  hue  and  cry. 
Since  Savarkar  was  "priyna  facie  a  pohtical  criminal, 
France  demanded  that  England  should  give  him  up, 
and  should  request  his  extradition  in  a  formal  way ; 
but  England  refused  to  comply  with  this  demand,  and 
the  parties,  therefore,  agreed  to  have  the  confhct  decided 
by  the  Court  of  Arbitration  at  the  Hagae.     The  award, 
while  admitting  that  an  irregularity  had  been  committed 
by  the  reconduction  of  Savarkar  to  the  British  vessel, 
decided,  correctly,  I  believe,  in  favour  of  Great  Britain, 
asserting  that  there  was  no  rule  of  International  Law 
imposing,  in  circumstances  such  as  those  which  have 
been  set  out  above,  any  obhgation  on  the  Power  which 
has  a  prisoner  in  its  custody,  to  restore  him  on  account 
of    a  mistake  committed   by  the    foreign   agent  who 
delivered  him  up  to  that  Power.^    It  should  be  men- 

^  See  Hamelin,   U Affaire  Savar-       Jurisprudence,    de    Doctrine,    et    de 
kar  (Extrait  du  RecueU  general  de       Legislation    coloniales,    1911),    who 
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tioiied  that  the  French  Goverimicnt  had  been  previoiwly 
informed  of  the  fact  that  Savarkar  would  be  a  prisoner 
on  board  tlie  Morca  while  she  was  calling  at  Marseilles, 
and  had  agreed  to  this. 

Somewhat  similar  to  the  case  of  Savarkar  is  the  re- 
markable case  of  Lamirande  which  occurred  in  1866.^ 
lie  was  a  French  subject,  and  was  arrested  in  Canada 
under  an  extradition  warrant  on  a  charge  of  forgery, 
lie  apphed  to  a  superior  tribunal  on  the  ground  that  his 
surrender  was' not  justified  by  the  Extradition  Treaty 
with  France,  but  was  erroneously  surrendered  to  France 
before  his  application  was  heard.  The  judge  and  the 
British  law  officers  took  the  view  that  the  surrender  of 
Lamirande  was  not  justified  by  the  Extradition  Treaty, 
and  the  British  Government  asked  the  French  Govern- 
ment to  remit  him  to  Canada,  not  indeed  on  the  ground 
of  any  international  obligation,  but  as  a  matter  of  comity. 
However,  the  French  Govermnent  refused  to  accede 
to  this  request,  contending  that  the  error  through  which 
Lamirande  had  been  surrendered  did  not  afford  any 
ground  for  removing  him  from  the  control  of  the  French 
courts. 
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Wesllake,  i.  pp.  256-258 — Lawrence,  §  1 1 1 — Taylor,  S  212 — Hershey,  Nob. 
253-255— Wharton,  ii.  §  272— Moore,  iv.  §  604— Bluntschli,  §  396— 
Hartraann,  §  89 — Lammasch  in  Holtzendorff,  iii.  pp.  485-510 — Liszt, 
§33— Ullraann,  S  129— Rivier,  i.  pp.  351-357— Nys,  ii.  pp.  300  303— 
— Calvo,  ii.  §§  1034-10.%— Martens,  ii.  §  96— Bonfils,  Nos.  466-467— 

defends    the     French     view.       The  Robin    in    R.O.,    xviii.    (1911),    pp. 

iward  of  the  Court  of   Arbitration  303  352;    Hamel   in   li.I.,   2nd  Ser. 

has  Ijeen  severely  cnticise<l  by  Baty  xiii.  (1911),  pp.  370-403. 
in   the  Law  Magazine  ««'/   Review, 

xxxvi.  (1911),  pj).  326-330;   Kohler  '  The  document*  relating  to  this 

in    Z.V.,    V.    (1911),    pp.    202-211;  case  are  printetl  on  pp.  28-29  of  the 

Strupp,    Zwei  praktifrhe    Fdlle    av«  British  counter-case  in  the  Savarkar 

d«m    Volkerreeht  (1911),   pp.    12-2H ;  Arbitration. 
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Pradier-Fod6r6,  iii.  Nos.  1871-1873  —  M6rignhac,  ii.  pp.  754-771  — 
Soldan,  L' Extradition  des  Criminels  politiques  (1882)  —  Marti tz,  Inter- 
nationale Rechtshilfe  in  Strafsachen,  vol.  ii.  (1897),  pp.  134-707  — 
Lammascli,  Auslieferungspflicht  und  Agylrecht  (1887),  pp.  203-355  — 
Grivaz,  Nature  et  Effets  du  Principe  de  V A sile  politique  (1895) — Piggott, 
Extradition  (1910),  pp.  42-60  —  Teichmann,  Hornung,  Martens,  and 
Saripolos  in  R.I.,  xi.  (1879),  pp.  475-526— Scott  in  A. J.,  iii.  (1909), 
pp.  459-461— Hyde  in  ^./.,  viii.  (1914),  pp.  489-495. 

How  §  333.  Before    the    French    Revolution  ^    the    term 

tSditira  '  pohtical  Crime  '  was  unknown  both  in  the  theory  and 
of  Poiiti-  practice  of  the  Law  of  Nations,  and  the  principle  of 

cal  Cnrai-  »^  ,  t    •      i         •      •       i  ti  • 

naisbe-  uou-extraditiou  of  political  criminals  was  likewise  non- 
Se.  ^  existent.  On  the  contrary,  whereas  extradition  of 
ordinary  criminals  was,  before  the  eighteenth  century 
at  least,  hardly  ever  stipulated,  treaties  very  often 
stipulated  the  extradition  of  individuals  who  had  com- 
mitted such  deeds  as  are  nowadays  termed  '  pohtical 
crimes,'  and  such  individuals  were  frequently  extra- 
dited, even  when  no  treaty  stipulated  it.^  Moreover, 
writers  in  the  sixteenth  and  seventeenth  centuries  did 
not  at  all  object  to  such  a  practice  on  the  part  of  the 
States  ;  on  the  contrary,  they  frequently  approved  of 
it.^  It  was  indirectly  due  to  the  French  Revolution 
that  matters  gradually  underwent  a  change,  since  this 
event  was  the  starting-point  for  the  revolt  in  the  nine- 
teenth century  against  despotism  and  absolutism  through- 
out the  western  part  of  the  European  continent.  It  was 
then  that  the  term  *  political  crime  '  arose,  and  Article 
120  of  the  French  Constitution  of  1793  granted  asylum 
to  foreigners  exiled  from  their  home  country  '  for  the 
cause  of  liberty.'  On  the  other  hand,  the  French 
emigrants,  who  had  fled  from  France  to  escape  the 
Reign  of  Terror,  found  an  asylum  in  foreign  States. 
However,  the  modern  principle  of  non-extradition  of 

*  I  follow  in  this  section  for  the  a  list  of  important  extraditions  of 
most  part  the  summary  of  the  facts  political  criminals  which  took  place 
given   by  Martitz,   op.  cit.,    ii.    pp.        between  1648  and  1789. 

134-184. 

*  Max'titz,  op.  cit.,  ii.  p.  177,  gives  '  So  Grotius,  ii.  c.  21,  §  5,  No.  5. 
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political  criminals  did  not  even  then  concjutr  the  world. 
Until  1830  political  criminals  were  frequently  extradited. 
But  public  opinion  in  free  countries  began  gradually  to 
revolt  against  such  extradition,  and  Great  Britain  was 
its    lirst   opponent.      The   fact    that   several    political 
fugitives  were  surrendered  by  the  Governor  of  Gibraltar 
to  Spain  created  a  storm  of  indignation  in  Parliament 
in  1815,  where  Sir  James  Mackintosh  proclaimed  the 
principle   that  no   nation  ought  to   refuse  asylum   to 
political    fugitives.     And    in    1816    Lord    Castlereagh 
declared  that  there  could  be  no  greater  abuse  of  the  law 
than  by  allowing  it  to  be  the  instrument  of  inflicting 
punishment  on  foreigners  w^ho  had  committed  pohtical 
crimes  only.     The  second  in  the  field  was  Switzerland, 
the  asylum  for  many  pohtical   fugitives   from  neigh- 
bouring   countries,    when,    after    the    final   defeat    of 
Napoleon,  the  reactionary  Continental  monarchs  refused 
the  introduction  of  constitutional  reforms  which  were 
demanded    by  their  peoples.     And  although,  in  1823, 
Switzerland  w^as  forced  by  threats  of  the  reactionary 
leading  Powers  of  the  Holy  Alhance  to  restrict  some- 
what the  asylimi  afforded  by  her  to  individuals  who  had 
taken  part  in  the  unsuccessful  pohtical  revolts  in  Naples 
and  Piedmont,  the  principle  of  non-extradition  went 
on  fighting  its  way.     The  question  as  to  that  asylum 
was  discussed  with  much  passion  in  the  press  of  Europe  ; 
and,  although  the  principle  of  non-extradition  was  far 
from  becoming  universally  recognised,  that  discussion 
indirectly  fostered  its  gi'owth.    A  practical  proof  thereof 
is  that  in  1830  even  Austria  and  Prussia,  two  of  the 
reactionary    Powers    of    that    time,    refused    Russia's 
demand  for  extradition  of  fugitives  who  had  taken  part 
in  the  Pohsh  Revolution  of  that  year.     And  another 
proof  thereof  is  that  at  about  the  same  time,  in  1829, 
a  celebrated  dissertation  ^  by  a  Dutch  jurist  made  its 

'  H.  Provo  Kluit,  De  Deditiotu  Pro/ugorum. 
VOL.   I.  2k 
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appearance,  in  which  the  principle  of  non-extradition 
of  pohtical  criminals  was  for  the  fixst  time  defended 
with  juristic  arguments,  and  on  a  juristic  basis. 

On  the  other  hand,  a  reaction  set  in  in  1833,  when 
Austria,  Prussia,  and  Russia  concluded  treaties  which 
remained  in  force  for  a  generation,  and  which  stipulated 
that  thenceforth  individuals  who  had  committed  crimes 
of  high  treason  and  lese-majeste,  or  had  conspired  against 
the  safety  of  the  throne  and  the  legitimate  Government, 
or  had  taken  part  in  a  revolt,  should  be  surrendered 
to  the  State  concerned.     The  same  year,  however,  is 
epoch-making  in  favour  of  the  principle  of  non-extra- 
f  dition  of  pohtical  criminals,  for  in  1833  Belgium  enacted 
her  celebrated  extradition  law,  the  first  of  its  kind, 
being  the  very  first  Municipal  Law  which  expressly 
interdicted  the  extradition  of  foreign  pohtical  criminals. 
As  Belgium,  which  had  seceded  from  the  Netherlands 
in  1830  and  became  recognised  and  neutrahsed  by  the 
Powers  in  1831,  owed  her  very  existence  to  revolt,  she 
felt  the  duty  of  making  it  a  principle  of  her  Municipal 
Law  to  grant  asylum  to  foreign  pohtical  fugitives,  a 
principle  which  was  for  the  first  time  put  into,  practice 
in  the  treaty  of  extradition  concluded  in  1834  between 
Belgium  and  France.     The  latter,  which  to  the  present 
day  has  no  municipal  extradition  law,  has  nevertheless 
henceforth  always  in  her  extradition  treaties  with  other 
Powers  stipulated  the  principle  of  non-extradition  of 
pohtical   criminals.    And   the   other   Powers   followed 
gradually.     Even  Russia  had  to  give  way,  and  since 
1867  this  principle  is  to  be  foimd  in  all  extradition 
treaties  between  Russia  and  other  Powers,  that  with 
Spain  of  1888  excepted.     It  is  due  to  the  stern  attitude 
of  Great  Britain,  Switzerland,  Belgium,  France,  and 
the  United  States  that  the  principle  has  conquered  the 
world.     These  countries,  in  which  individual  hberty  is 
the  very  basis  of  all  political  life,  and  constitutional 
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government  a  political  dogma  of  the  nation,  watched 
with  abliorrence  the  methods  of  government  of  many 
other  States  between  1815  and  KSdO.  These  Grovern- 
menta  were  more  or  less  absolute  and  despotic,  repress- 
ing by  force  every  <Mideavour  of  their  subjects  to  obtain 
nidividual  liberty  and  a  share  in  the  government. 
Thousands  of  the  most  worthy  citizens  and  truest 
patriots  had  to  leave  their  country  for  fear  of  severe 
punishment  for  political  crimes.  Great  Britain,  and 
the  other  free  countries,  felt  in  honour  bound  not  to 
surrender  such  exiled  patriots  to  the  persecution  of 
their  Governments,  but  to  grant  them  an  asylum. 

§  334.  Although  the  principle  became,  and  is,  gener-  Difficulty 
ally  ^  recognised    that  pohtical  criminals  should    not  fng'^h'^' 
be  extradited,  serious  difficulties  exist  concerning  the  Concep- 
conception  of     pohtical  crime.      ihis  conception  is  of  Political 
great  importance,  as  the  extradition  of  a  criminal  may  ^"™*'- 
depend  upon  it.     It  is  mmecessary  here  to  discuss  the 
nmnerous  details   of   the   controversy.     It  suffices   to 
state  that,  w^hereas  many  writers  call  such  a  crime  *  poh- 
tical '  as  was  committed  from  a  pohtical  motive,  others 
call  *  pohtical '  any  crime  committed  for  a  pohtical 
purpose ;   again,  others  recognise  such  a  crime  only  as 
'  pohtical '  as  was  committed  from  a  political  motive, 
and  at  the  same  time  for  a  pohtical  purpose  ;    and, 
thirdly,  some  writers  confine  the  term  '  pohtical  crime  ' 
to  certain  offences  against  the  State  only,  such  as  high 
treason,  lese-nmjeste,  and  the  like.^    To  the  present  day 
all  attempts  to  formulate  a  satisfactory  conception  of 
the  term  have  failed,  and  the  reason  of  the  thing  will,  1 
beheve,  for  ever  exclude  the  possibihty  of  finding  a 
satisfactory  conception  and  definition.^    The  difficulty 

'  See,  however,  below,  g  340,  con-  of  the  different  opinions  is  given, 
cerning  the  reaotiooary  movement  in  '  Aoooixiing  to  Stephen,    HUtury 

the  matter.  of  the    Onmiiuil    Law    in   EiiglatuJ, 

*  See  Mettgenberg,  Die  Attentat/!-  ii.  p.  71,  political  crimes  uri-  such  as 

klaut'l   ivi  deutMchtn    Auslie/eruugi-  are  inciilental  to,  and  form  a  part  of, 

recht  (190t)),  pp.  tJl -76,  where  a  survey  political  disturbances. 
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is  caused  through  the  so-called  '  relative  political  crimes  ' 
or  delits  complexes — namely,  those  complex  cases  in 
which  the  poUtical  offence  comprises  at  the  same  time  ^ 
an  ordinary  crime,  such  as  murder,  arson,  theft,  and  the 
like.  Some  writers  deny  categorically  that  such  complex 
crimes  are  pohtical ;  but  this  opinion  is  wrong  and 
dangerous,  since  indeed  many  honourable  political 
criminals  would  have  to  be  extradited  in  consequence 
thereof.  On  the  other  hand,  it  cannot  be  denied  that 
many  cases  of  complex  crimes,  although  the  deed  may 
have  been  committed  from  a  political  motive  or  for  a 
political  purpose,  are  such  as  ought  not  to  be  considered 
political.  Such  cases  have  aroused  the  indignation  of 
the  whole  civilised  world,  and  have  indeed  endangered 
the  very  value  of  the  principle  of  non-extradition  of 
pohtical  criminals.  Three  practical  attempts  have 
therefore  been  made  to  deal  with  such  complex  crimes 
without  violating  this  principle. 
The  so-  §  335.  The  first  attempt  was  the  enactment  of  the 
Be\giin  so-called  attentat  clause  by  Belgium  in  1856,  following 
Attentat    the  casc  of  JacQuin  ^  in  1854.     A  French  manufacturer 

Clause  . 

named  Jules  Jacquin,  domiciled  in  Belgium,  and  a 
foreman  of  his  factory  named  Celestin  Jacquin,  who 
was  also  a  Frenchman,  tried  to  cause  an  explosion  on 
the  railway  line  between  Lille  and  Calais  with  the  in- 
tention of  murdering  the  Emperor  Napoleon  iii.  France 
requested  the  extradition  of  the  two  criminals,  but  the 
Belgian  Court  of  Appeal  had  to  refuse  the  surrender  on 

^  The  problem  came  twice  before  French  anarchist  who  was  prose- 
the  English  courts ;  see  Ex  parte  cuted  for  having  caused  two  ex- 
Casiiom,  [1891]  1  Q.B.  149,  and  7?i  re  plosions  in  France,  one  of  which 
Meunier,  [1894]  2  Q.B.  415.  In  the  resulted  in  the  death  of  two  indivi- 
case  of  Castioni,  a  Swiss  who  had  duals,  the  extradition  was  granted 
taken  part  in  a  revolutionary  move-  because  the  crime  was  not  considered 
ment  in  the  canton  of  Ticino  and  had  to  be  political.  On  the  American 
incidentally  shot  a  member  of  the  practice,  see  Hyde  in  A.J,,  viii. 
Government,  the  court  refused  ex-  (1914),  pp.  491-495. 
tradition  because  the  crime  was  con- 
sidered to  be  political.  On  the  other  *  See  details  in  Marti tz,  op.  cit.,  ii. 
hand,   in   the  case   of    Meunier,    a  p.  372. 


NON-EXTRADITION    OK    POUTK'AL   CRIMINALS      517 

account  of  the  lielgiun  extruditioii  law  interdicting  the 
surrender  of  jM)litical  crimiiuils.  To  provide  for  such 
cuse^  ill  the  future,  Belgium  enact^nl  in  1856  a  law  amend- 
ing her  extradition  law,  and  stij)ulating  that  murder 
of  the  head  of  a  foreign  CJovernment,  or  of  a  memlK*rof 
his  family,  shouhl  not  be  considered  a  |xjlitical  crime. 
(Iradually  all  European  States,  with  the  exception  of 
Kngland  and  Switzerland,  have  adopted  that  ntiental 
clause,  and  a  great  many  Continental  writers  urge  its 
adoj)tion  by  the  whole  of  the  civihsed  world.* 

§  33().  Another  attempt  to  deiil  with  complex  crimes,  The 
without  detriment  to  the  principle  of  non-extradition  i.^*f^"of 
of  pohtical  criminals,   was  made   by  Russia  in   1881.  ^*®'- 
Influenced  by  the  murder  of  the  Emperor  Alexander 
II.  in  that  year,  Russia  invited  the  Powers  to  hold  an 
international   conference  at  Brussels   to  consider   the 
proposal   that  henceforth  no  murder,   or  attempt  to 
murder,  ought  to  be  coiLsidered  as  a  pohtical  crime.     But 
the  conference  did  not  take  place,  since  Great  Britain, 
as  well  as  France,  declined  to  take  part  in  it.^    Thus  the 
development  of  things  had  come  to  a  standstill,  many 
States  ha\4ng  adopted,  others  declining  to  adopt,  the 
Belgian  clause,  and  the  Russian  proposal  having  fallen 
through. 

§  337.  Eleven    years    later,    in    1892,    Switzerland  The  SwIm 
attempted  a  solution  of  the  problem  on  a  new  basis,  of  the°" 
In  that  vear  Switzerland  enacted  an  extradition  law  ^'^^l!,'" 

-     .  ,    .  in  1892. 

whose  Article  10  recognises  the  non-extradition  of 
pohtical  criminals,  but,  at  the  same  time,  lays  down  the 
rule  that  pohtical  criminals  shall  nevertheless  be  sur- 
rendered, in  case  the  chief  feature  of  the  offence  wears 
more  the  aspect  of  an  ordimiry  than  of  a  political  crime, 
and  that  the  decision  concerning  the  extraditabihty  of 
such  criminals  rests  with  the  Bundesgericht,  the  highest 

*  See    McttgenbcrK',    op.  cil.,   pp.  •  SeudeUilB  in  MAriitx,  op.  cir.,  u. 

109  114.  p.  479. 
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Swiss  court  of  justice.  This  Swiss  rule  contains  a 
better  solution  of  the  problem  than  the  Belgian  attentat 
clause,  in  so  far  as  it  allows  the  circumstances  of  the 
special  case  to  be  taken  into  consideration.  And  the 
fact  that  the  decision  is  taken  out  of  the  hands  of 
the  Government  and  transferred  to  the  highest  court  of 
the  country,  denotes  hkewise  a  remarkable  progress.^ 
For  the  Government  cannot  now  be  blamed  whether 
extradition  is  granted  or  refused,  the  decision  of  an 
independent  court  of  justice  being  a  certain  guarantee 
that  an  impartial  view  of  the  circumstances  of  the  case 
has  been  taken.^ 

§  338.  The  numerous  attempts  ^  against  the  lives  of 
heads  of  States,  and  the  frequency  of  anarchistic  crimes, 
have  shaken  the  value  of  the  principle  of  non-extradition 
of  political  criminals  in  the  opinion  of  the  civilised  world, 

^  SeeLanghard,  Z)a.<!sc7i?i'erzerwic/!e  its  meeting  at  Geneva  in  1892  (see 
Auslieferungsrecht  (1910),  where  all  Annuaire,  xii.  p.  182)  adopted  four 
the  cases  are  discussed  which  have  rules  concerning  extradition  of  poli- 
come  before  the  court  since  1892.  tical  criminals,  but  I  do  not  think 

^  It  ought  to  be  mentioned  that  that  on  the  whole  these  rules  give 
the  Institute  of  International  Law  at       much  satisfaction. 

*  Not  less  than  twenty-four  of  these  attempts  have  been  successful  since 
1850,  as  the  following  formidable  list  shows  : — 

Charles  iii.,  Duke  of  Parma,  murdered  on  March  26,  1854. 

Prince  Danilo  of  Montenegro,  ,,  August  14,  18(30. 

President  Abraham  Lincoln,  U.S.A.,  ,,  April  14,  1865. 

Prince  Michael  of  Serbia,  ,,  June  10,  1868. 

President  Balta  of  Peru,  ,,  July  26,  1872. 

President  Moreno  of  Ecuador,  ,,  August  14,  1872. 

Sultan  Abdul  Assis  of  Turkey,  ,,  June  4,  1876. 

Emperor  Alexander  ii.  of  Russia,  ,,  March  13,  1881. 

President  Garfield,  U.S.A.,  „  July  2,  1881. 

President  Carnot  of  France,  ,,  June  24,  1894. 

Shah  Nazr-e-Din  of  Persia,  ,,  May  1,  1896. 

Empress  Elizabeth  of  Austria,  ,,  September  10,  1898. 

King  Humbert  i.  of  Italy,  „  July  29,  1900. 

President  McKinley,  U.S.A.,  ,,  September  6,  1901. 

King   Alexander   i.    of    Serbia   and 

Queen  Draga,  ,,  June  11,  1903. 

King    Carlos    i.    of    Portugal    and 

the  Crown  Prince,  ,,  February  15,  1908. 

President  Caceres  of  San  Domingo,  ,,  November  19,  1911. 

King  George  of  Greece,  ,,  Max'ch  18,  1913. 

Archduke  Francis    Ferdinand,    the 
heir-presumptive  to  the  Austrian 

throne,  and  his  Consort,  ,,  June  28,  1914. 

President  Paes  of  Portugal,  ,,  December  15,  1918. 

President  Carranza  of  Mexico,  ,,  May  1920. 
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as  illustrafced  by  the  three  practical  attempts  descriljed  Raiion*ie 
above  to  meet  certain  difiicultiey.     It  is,  consequently,  pHncipie 


of  non- 


xtradi- 


no  wonder  that  some  Avriters  ^  plead  openly  and  directly  J: 
for  the  abolition  of  this  principle,  maintaining  that  it  ti.m  of 
was  only  the  product  of  abnormal  tnues  and  circum-  criminaU. 
stances,  such  as  were  in  existence  during  the  first  half 
of  the  nineteenth  century,  and  that  with  their  disappear- 
ance the  principle  is  hkely  to  do  more  harm  than  good. 
And  indeed  it  cannot  be  denied  that  the  apphcation 
of  the  principle  in  favour  of  some  criminals,  such  as 
anarchistic  ^  murderers  and  bomb-throwers,  could  only 
be  called  an  abuse.  But  the  question  is  whether,  apart 
from  such  exceptional  cases,  the  principle  itself  is  still 
to  be  considered  as  justified  or  not. 

Without  doubt  the  answer  must  be  in  the  affirmative. 
I  readily  admit  that  every  pohtical  crime  is  by  no  means 
an  honourable  deed,  which  as  such  deserves  protection. 
Still,  pohtical  crimes  are  committed  by  the  best  of 
patriots,  and,  what  is  of  more  weight,  they  are  in  many 
cases  a  consequence  of  oppression  on  the  part  of  the 
Groverrmient  concerned.  They  are  comparatively  in- 
frequent in  free  countries,  where  there  is  individual 
hberty,  where  the  nation  governs  itself,  and  where, 
therefore,  there  are  plenty  of  legal  ways  of  bringing 
grievances  before  the  authorities.  A  free  country  can 
never  agree  to  surrender  foreigners  to  their  prosecuting 
home  State  for  deeds  done  in  the  interest  of  the  same 
freedom  and  hberty  wliich  the  subjects  of  such  free 
country  enjoy.  For  individual  hberty  and  seK-govern- 
ment  of  nations  are  demanded  by  modern  civihsation, 

*  See,  for  instance,  Rivier,   i.   p.  general  bodj-  of  citizens.     They  may, 

354,  and  Scott  in  A. J.,  iii.  (1909),  secondarily   and   incidentally,    com- 

p.  459.  mit  offences  against  some  particular 

Government ;  but  anarchist  offences 

'  ' .   .   .  the  party  with  whom  the  are  mainly  directetl  aj^ainst  private 

accused    is    identified   .   .   .   namely  citizens.'      (From    the    judgment   of 

the  party  of  anarchy,  is  the  enemy  Cave,  J.    /n  re  J/^<u«i<rr,  [1894]2Q.B. 

of   all   Governments.     Their  efforts  419.)     See   also   Diena   in  R.G.,   ii. 

are  directed   primarily  against  the  (1895),  pp.  306-336. 
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and  their  gradual  realisation  over  the  whole  globe  is 
conducive  to  the  welfare  of  the  human  race. 

Pohtical  crimes  may  certainly  be  committed  in  the 
interest  of  reaction,  as  well  as  in  the  interest  of  progress, 
and  reactionary  pohtical  criminals  may  have  occasion 
to  ask  for  asylum,  as  well  as  progressive  pohtical 
criminals.  The  principle  of  non-extradition  of  pohtical 
criminals  indeed  extends  its  protection  over  the  former 
too,  and  this  is  the  very  point  where  the  value  of  the 
principle  reveals  itself.  For  no  State  has  a  right  to 
interfere  with  the  internal  affairs  of  another  State,  and 
if  a  State  were  to  surrender  reactionary  pohtical  criminals 
but  not  progressive  ones,  the  prosecuting  State  of  the 
latter  could  indeed  complain,  and  consider  the  refusal 
of  extradition  an  unfriendly  act.  If,  however,  non- 
extradition  is  made  a  general  principle,  which  finds  its 
application  in  favour  of  political  criminals  of  every 
kind,  no  State  can  complain  if  extradition  is  refused. 
Have  not  reactionary  States  the  same  faculty  of  refus- 
ing the  extradition  of  reactionary  pohtical  criminals  as 
free  States  have  of  refusing  the  extradition  of  progres- 
sive political  criminals  ? 

Now,  many  writers  agree  upon  this  point,  but  main- 
tain that  such  arguments  meet  the  so-called  purely 
political  crimes  only,  and  not  the  relative  or  complex 
political  crimes,  and  they  contend,  therefore,  that  the 
principle  of  non-extradition  ought  to  be  restricted  to 
the  former  crimes  alone.  But  to  this  I  cannot  assent. 
No  revolt  happens  without  such  complex  crimes  taking 
place,  and  the  individuals  who  commit  them  may  indeed 
deserve  the  same  protection  as  other  political  criminals. 
And,  further,  although  I  can  under  no  circumstances 
approve  of  murder,  can  never  sympathise  with  a 
murderer,  and  can  never  pardon  his  crime,  it  may  well 
be  the  case  that  the  murdered  official  or  head  of  a  State 
has  by  inhuman  cruelty  and  oppression  himself  whetted 
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tlie  kiiifo  which  cut  short  his  span  of  hfe.  On  the  other 
hand,  the  mere  fact  that  a  crime  was  committed  for  a 
pohtical  puq)ose  may  well  be  without  any  importance 
in  comparison  with  it^  detestabihty  and  lieinousness. 
AtUMn})ts  on  he^ids  of  States,  such,  for  examph',  as  the 
murders  of  Presidents  Lincohi  and  Caruot,  or  of  Alexander 
II.  of  Russia  and  Humbert  of  Italy,  are  as  a  rule,  and 
all  anarchistic  crimes  are,  without  any  exception,  crimes 
of  that  kind.  Criminals  who  conmiit  such  crimes  ought, 
under  no  circumstances,  to  find  protection  and  asylum, 
but  ought  to  be  surrendered  for  the  purpose  of  receiving 
their  just  and  appropriate  punishment. 

§  339.  The  question,  however,  is  how  to  sift  the  chaff  How  to 
from  the  wheat,  how  to  distinguish  between  such  poh-  MUappU. 
tical  criminals  as  deserve  an  asylum,  and  such  as  do  ^j'^'p";*^^. 
not.     The  difficulties  are  great,  and  partly  insuperable,  ^ipie  of 
as  long  as  we  do  not  succeed  in  finding  a  satisfactory  tradition 
conception  of  the  term  '  pohtical  crime.'     But  such  diffi-  ^pf°'*' 
culties  are  only  partly,   and  not  wholly  insuperable.  Cnminaie. 
The  step  taken  by  the  Swiss  extradition  law  of  1892  is 
so  far  a  step  in  advance  as  to  meet  a  great  many  of  the 
difficulties.^    There  is  no  doubt  that  the  adoption  of  the 
Swiss  rule  by  all  the  other  civihsed  States  would  im- 
prove matters  more  than  the  universal  adoption  of  the 
so-called  Belgian  attentat  clause.     The  fact  that,  accord- 
ing to  Swiss  law,  each  case  of  complex  pohtical  crime  is 
unravelled,  and  obtains  the  verdict  of  an  independent 
court  according  to  the  very  circumstances,  conditions, 
and  requirements  under  which  it  occurred,  is  of  the 
greatest  value.     It  enables  every  case  to  be  met  in  such 
a  way  as  it  deserves,  without  compromising  the  Govern- 
ment,  and   without  sacrificing  the   principle   of   non- 
extradition  of  pohtical  criminals  as  a  valuable  nile.     I 

'  The    eleven    cases   reported   by       gt- rieht  up  to  1910,  are  very  inatruo- 
Lannhard,  <:f>.  cxt.,  pp.  4909,   wliich        live, 
had    bec-n   decided    by  the    Buudeit- 
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cannot  support  the  charge  made  by  some  writers  ^  that 
the  Swiss  law  is  inadequate,  because  it  does  not  give 
criteria  for  the  guidance  of  the  court  in  deciding  whether 
extradition  for  complex  crimes  should  be  granted  or 
not.  In  my  opinion,  the  very  absence  of  such  criteria 
proves  the  superiority  of  the  Swiss  clause  to  the  Belgian 
atteyitat  clause.  On  the  one  hand,  the  latter  is  quite 
insufficient,  for  it  is  restricted  to  murder  of  heads  of 
States  and  members  of  their  families  only.  I  see  no 
reason  why  individuals  guilty  of  any  murder — as  pro- 
\dded  by  the  Russian  proposal — or  who  have  com- 
mitted other  crimes,  such  as  arson,  theft,  and  the  like, 
should  not  be  surrendered,  in  case  the  poHtical  motive 
or  purpose  of  the  crime  is  of  no  importance,  in  com- 
parison with  the  crime  itself.  On  the  other  hand,  the 
Belgian  clause  goes  too  far,  since  exceptional  cases  of 
murder  of  heads  of  States  from  political  motives,  or  for 
political  purposes,  might  occur,  which  did  not  deserve 
extradition.  The  Swiss  clause,  however,  with  its  absence 
of  fixed  distinctions  between  such  complex  crimes  as  are 
extraditable  and  such  as  are  not,  permits  the  considera- 
tion of  the  circumstances,  conditions,  and  requirements 
of  the  case  in  which  a  complex  crime  was  committed. 
It  is  true  that  the  responsibility  of  the  court  of  justice 
which  has  to  decide  whether  such  a  complex  crime  is 
extraditable  is  great.  But  it  is  to  be  taken  for  granted 
that  such  court  will  give  its  decision  with  impartiahty, 
fairness,  and  justice.  And  it  need  not  be  feared  that 
such  court  will  grant  asylum  to  a  murderer,  incendiary, 
and  the  like,  unless  convinced  that  the  deed  was  really 
pohtical. 

§  340.  Be  that  as  it  may,  the  present  position  is  a 
danger  to  the  very  principle  of  non-extradition  of  poli- 
tical criminals.  Under  the  influence  of  the  excite- 
ment caused  by  numerous  criminal  attempts  in  the  last 

^  See,  for  instance,  Marti tz,  op.  cit.,  ii.  pp,  533-539. 
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tjuarter  of  the  iiinetcentli  century,  a  few  treaties  were 
concluded  which  nuide  u  wide  breach  in  thiii  principle.  ^^ 
Kiuisiii  k'd  the  rt»action.  Thin  Power  in  1885  concluded  Trmu«. 
treaties  with  PrusBia  ami  l^variu  which  Ktipuktod  the 
cxtnuliuon  of  all  individuals  who  had  nuide  an  attack 
on  the  Ufe,  the  body,  or  the  honour  *  of  a  monarch,  or 
of  a  member  of  his  family,  or  who  had  conmiitted  any 
kind  of  murvler,  or  attempt  to  murder.  And  tlio  extra- 
dition treaty  between  Russia  and  Spain  of  \6SS  went 
even  further,  and  abandoned  the  principle  of  non-extra- 
dition of  pohtical  criminals  altogether.  Fortunately, 
the  endeavour  of  Russia  to  abolish  this  principle  alto- 
gether did  not  succeed,  and  chanpwl  events  may  henild 
a  new  policy  for  the  future.  In  her  extradition  treaty 
with  Great  Britain  of  1886  she  had  to  adopt  it  without 
any  restriction,  and  in  her  extradition  treaties  with 
some  other  States,  such  as  Portugal  in  1887,  LuA'  ' 
in  It^y^,  the  United  States  and  Holland  in  \b'j.j.  ..c 
had  to  adopt  it  with  a  restrictive  clause  similar  to  the 
Belgian  attentul  clause.- 

'  ThiM.evan  (or  (te-MO^eW extra-       uf   1911,   see  DiWHil   in  H.I.,  Aid 
iition  had  to  be  granted.  8er.  xiv.  (1912).  pp-  187-lM. 

*  On  tb*  RttMUn  KxtxiMlition  Law 
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ORGANS   OF   THE   STATES   FOR   THEIR 
INTERNATIONAL  RELATIONS 


(  TTAPTEK    T 

HEADS   OF   STATES,    AND    FOREIGN    OFFICES 

I 

POSITION  OF  HEADS  OF  STATES   ACCORDING   TO 
INTERNATIONAL   LAW 

Hall,  §  97— Phillimore,  ii.  §§  101  and  102— Herahej',  No.  256— Bluntachli, 
§§  115-125— Holtzendorff  in  Holtzendorf,  ii.  pp.  77-81— Ullmann,  §  40 
— Rivier,  i.  §  32— Nys,  ii.  pp.  378-382— Fiore,  ii.  No.  1097— Bonfila, 
No.  032 — M^rignhac,  ii.  pp.  294-305 — Bynkershoek,  De  Foro  Ltgatorum 
(1721),  0.  iii.  §  13— Satow,  Diplomatic  Practice,  i.  §^  0-12. 

§  341.  As  a  State  is  an  abstraction  from  the  fact  that  NeoMuty 


a  multitude  of  individuals  live  in  a  country  under  a  foAvery 
sovereign  Govenmient,  every  State  must  have  a  head  as  ^**^- 
its  highest  organ,  which  represents  it,  within  and  without 
its  borders,  in  the  totality  of  its  relations.  Such  head 
is  the  monarch  in  a  monarchy,  and  a  president,  or  a 
body  of  individuals,  such  as  the  Bundesrath  of  Switzer- 
land, in  a  repubhc.  The  Law  of  Nations  prescribes  no 
rules  as  regards  the  kind  of  head  a  State  may  have.  Every 
State  is,  naturally,  independent  regarding  this  point, 
and  possesses  the  faculty  of  adopting  any  constitution 
it  hkes  and  of  changing  such  constitution  according  to 
its  discretion.  Some  kind  or  other  of  a  head  of  the  State 
is,  however,  necessary  according  to  International  Law, 
as  without  a  head  there  is  no  State  in  existence,  but 
anarchy. 

6tT 
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Recogni-  §  342.  Ill  casG  of  the  accession  of  a  new  head  of  a 
Headf  of  ^^ate,  othci  Statcs  are,  as  a  rule,  notified.  The  latter 
States,  usually  recognise  the  new  head  through  some  formal 
act,  such  as  a  congratulation.  But  neither  such  noti- 
fication, nor  recognition,  is  strictly  necessary  according 
to  International  Law,  as  an  individual  becomes  head  of 
a  State,  not  through  the  recognition  of  other  States,  but 
through  Municipal  Law.  Such  notification  and  recogni- 
tion are,  however,  of  legal  importance. ^  For,  through 
notification,  a  State  declares  that  the  individual  con- 
cerned is  its  highest  organ,  and  has,  by  Municipal  Law, 
the  power  to  represent  the  State  in  the  totality  of  its 
international  relations.  And  through  recognition  the 
other  States  declare  that  they  are  ready  to  negotiate 
with  such  individual  as  the  highest  organ  of  his  State. 
But  recognition  of  a  new  head  by  other  States  is  in  every 
respect  a  matter  of  discretion.  A  State  has  not  the 
right  to  demand  from  other  States  recognition  of  its 
new  head.  Thus  Russia,  Austria,  and  Prussia  refused 
until  1848  recognition  to  Isabella,  Queen  of  Spain,  who 
had  come  to  the  throne  as  an  infant  in  1833.  Again, 
in  1914,  the  United  States  refused  to  recognise  President 
Huerta  of  Mexico.  But  in  the  long  run  recognition 
cannot,  in  practice,  be  withheld,  for  without  it  inter- 
national intercourse  is  impossible,  and  States  with  self- 
respect  will  exercise  retorsion  if  recognition  is  refused 
to  the  heads  they  have  chosen.  Thus,  when,  after  the 
unification  of  Italy  in  1861,  Mecklenburg  and  Bavaria 
refused  to  recognise  Victor  Emmanuel  as  King  of  Italy, 
Count  Cavour  revoked  the  exequatur  of  the  consuls  of 
these  States  in  Italy. 

But  it  must  be  emphasised  that  recognition  of  a  new 
head  of  a  State  by  no  means  imphes  the  recognition  of 
such  head  as  the  legitimate  head  of  that  State.  Recog- 
nition is,  in  fact,  nothing  else  than  the  declaration  of 

^  See  above,  §  75. 
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Other  8t«t«i  that  they  are  ready  to  deal  with  a  certain 
individual  a^  the  highest  organ  of  a  {mrticular  Stat^', 
without  prejudiee  to  the  question  whether  such  indi- 
vidual \»,  or  irt  not,  to  be  conHideretl  a8  the  legitimate 
head  of  that  State*. 

§  M't\.  The  head  of  a  Stat«,  aa  its  chief  organ  and  Coap*- 
rt»pre8tMitAtive  in  the  totality  of  ita  int4>nmtional  rela-HeMUof 
tiom$,  acta  for  his  State  in  ita  international  intercourse,  *****^ 
with  the  consoijuenct'  that  all  his  legally  !•  '         '  inter- 
natioiud  act*?  are  considereii  to  be  at  t.s  of  ii.  Hia 

conii)et4?nce  to  perform  such  acta  is  ternnl  ^  < ,  rcprae- 
setiUUionis  oinninu 'due.  It  comprises  insubstance  chiefly : 
reception  and  mission  of  diplomatic  agents  and  consuls, 
conclusion  of  international  treaties,  declaration  of  war, 
and  conclusion  of  peace.  But  it  is  a  question  in  each 
case  how  far  this  com}>et<?nce  is  inde|K»ndent  of  Muni- 
cipal Law.  For  heivds  of  States  exercise  this  competence 
for  their  States,  and  as  representing  them,  and  not  in 
their  own  right.  If  a  head  of  a  State  should,  for  instance, 
ratify  a  treaty  without  the  necessary  approval  of  his 
Parliament,  he  would  go  beyond  his  powers,  and  there- 
fore such  a  treaty  would  not  be  binding  uiK)n  his  State.' 

On  the  other  hand,  this  competence  is  certainly  inde- 
pendent of  the  question  whether  a  head  of  a  State  is 
the  legitiimite  head  or  a  usurper.  The  mere  fact  that 
an  individual  is  for  the  time  being  the  head  of  a  State 
makes  him  competent  to  act  as  such,  and  his  State  is 
legally  bound  by  his  acts.  It  may,  however,  be  difli- 
cult  to  decide  whether  a  certain  individual  is,  or  is  not, 
the  head  of  a  State,  for  after  a  revolution  some  time 
always  elai>ses  before  matters  are  settled. 

§34-1.  Heads  of  States  are  never  subjet  ts  *  of  the 
Law  of  Nations.     The  i>osition  which  a  head  of  a  State 

-  tniAtKl 

da»j^!L«'c»   mooATclu   M<dta<</y  awi       ev«  Alitu  L>ck(«,  %  3M. 
VOL   L  2l 
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Heads  of  has  accordiiig  to  International  Law  is  due  to  him,  not  as 
Objects  of  ^^  individiial,  but  as  the  head  of  his  State.  His  posi- 
theLawof  Hqyi  is  derived  from  international  rights  and  duties 

Nations.     ,,.  i  -     n  p  •  -i-i 

belongmg  to  his  State,  and  not  from  international  rights 
of  his  own.  Consequently,  all  rights  possessed  by  heads 
of  States  abroad  are  not  international  rights,  but  rights 
which  must  be  granted  to  them  by  the  Municipal  Law 
of  the  foreign  State  on  whose  territory  they  are  tem- 
porarily staying,  and  such  rights  must  be  granted  in 
comphance  with  international  rights  of  the  home  States 
of  the  respective  heads.  Thus,  heads  of  States  are  not 
subjects,  but  objects  of  International  Law,  and  in  this 
respect  are  like  any  other  individual. 
Honours  §  345.  All  houours  and  privileges  due  to  heads  of 
leges  of^^  States  from  foreign  States  are  derived  from  the  fact 
^tltes  °^  ^^^^  dignity  is  a  recognised  quality  of  States  as  members 
of  the  Family  of  Nations  and  International  Persons.^ 
Concerning  such  honours  and  privileges.  International 
Law  distinguishes  between  monarchs  and  heads  of 
republics.  This  distinction  is  the  necessary  outcome 
of  the  fact  that  the  position  of  monarchs,  according  to 
the  Municipal  Law  of  monarchies,  is  totally  different 
from  the  position  of  heads  of  republics,  according  to 
the  Municipal  Law  of  republics.  For  monarchs  are 
sovereigns,  but  heads  of  republics  are  not. 


II 

MONARCHS 

Vattel,  i.  §§  38-45  ;  iv.  §  108— Hall,  §  49— Lawrence,  §  105— Phillimore,  ii. 
§§  103-113— Taylor,  §  184— Moore,  ii.  §  250— Hershcy,  No.  281— 
Blimtsolili,  §§  126-153— Heffter,  §§  48-57— Ullmann,  §§  41-42— Rivier, 
i.  §  33— Nys,  ii.  pp.  331-348— Calvo,  iii.  §§  1454-1479— Fiore,  ii. 
Nos.  1098-1102— Bonfils,  Nos.  633-647— Merignhac,  ii.  pp.  294-314— 
Pradier-Focl6r6,  iii.  Nos.  1564-1591  —  Praag,  Nos.  191-202  —  Satow, 
Diplomatic  Practice,  i.  §§  6-12. 

1  See  above,  §  121. 
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§346.  Ill  oveiv   monarchy  the  monarch  appears  as  Sove- 
the  representative  uf  the  sovereignty  of  the  State,  and  m'.*"*^  ° 
thereby   becomes   ;i   sovereign    himself  ;    and   this  fact  •"■'^*"- 
is  recognised  by  international  Law.     And  the  difference 
between  the   Municipal   Laws  of  the  different  States 
regarding  this  })oint  matters  in  no  way.     Consequently, 
International  Law  recognises  all  monarchs  as  equally 
sovereign,  although  the  difference  between  the  coastitu- 
tional  positions  of  monarchs  is  enormous,  if  looked  upon 
in  the  light  of  the  rules  laid  down  by  the  constitutional 
laws  of  the  different  States. 

§  347.  Not  much  need  be  said  as  regards  the  con-  Corwi- 
sideration  due  to  a  monarch  from  other  States  when  duruT" 
within  the  boundaries  of  his  own  State.     Foreign  States  Monarchs 

.  .  at  Hume. 

have  to  give  him  his  usual  and  recognised  predicates  ^ 
in  all  official  communications.  Every  monarch  must 
be  treated  as  a  peer  of  other  monarchs,  whatever  differ- 
ence in  title  and  actual  power  there  may  be  between 
them. 

§  348.  However,  as  regards  the  consideration  due  to  Consi- 
a  monarch  abroad  from  the  State  on  whose  territory  ,h™to*" 
he  is  staying,  in  time  of  peace,  and  with  the  consent  and  ^'brS5**' 
the  knowledge  of  the  Government,  details  must  neces- 
sarily be  given.     It  consists  of  honours,  inviolabihty, 
and  exterritoriahty. 

(1)  In  consequence  of  his  character  of  sovereign, 
his  home  State  has  the  right  to  demand  that  certain 
ceremonial  honours  should  be  rendered  to  him,  to  the 
members  of  his  family,  and  to  the  members  of  his 
retinue.  He  must  be  addressed  by  his  usual  predicates. 
Military  salutes  must  be  paid  to  him,  and  the  like. 

(2)  As  his  person  is  sacrosanct,  his  home  State  has 
a  right  to  insist  that  he  should  be  afforded  special  pro- 
tection as  regards  personal  safety,  the  maintenance  of 
personal  dignity,  and  unrestrained  intercourse  with  his 

^  Details  as  regardfl  the  predioates  of  monarchs  are  given  above,  §  119. 
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Government  at  home.  Every  offence  against  him  must 
be  visited  with  specially  severe  penalties.  On  the  other 
hand,  he  must  be  exempt  from  every  kind  of  criminal 
jurisdiction.  The  wife  of  a  sovereign  must  be  afforded 
the  same  protection  and  exemption. 

(3)  He  must  be  granted  so-called  exterritoriality 
conformably  with  the  principle,  far  in  parem  non 
liahet  imperium,  according  to  which  one  sovereign 
cannot  have  any  power  over  another  sovereign.  He 
must,  therefore,  in  every  point  be  exempt  from  taxa- 
tion, rating,  and  every  fiscal  regulation,  and  likewise 
from  civil  jurisdiction,  except  when  he  himself  is  the 
plaintiff.  1  The  house  where  he  has  taken  his  residence 
must  enjoy  the  same  exterritoriahty  as  the  official  resi- 
dence of  an  ambassador  ;  no  policeman,  or  other  official, 
must  be  allowed  to  enter  it  without  his  permission. 
Even  if  a  criminal  takes  refuge  there,  the  pohce  must 
be  prevented  from  entering  it,  although,  if  the  surrender 
of  the  criminal  is  deliberately  refused,  the  Government 
may  request  the  recalcitrant  sovereign  to  leave  the 
country,  and  then  arrest  the  criminal.  If  a  foreign 
sovereign  has  real  property  in  a  country,  such  pro- 
perty is  under  the  jurisdiction  of  the  latter.  But  as 
soon  as  such  sovereign  takes  up  his  residence  on  the 
property,  it  must  become  exterritorial  for  the  time  being. 
Further,  a  sovereign  staying  in  a  foreign  country  must 
be  allowed  to  perform  all  his  own  governmental  acts 
and  functions,  except  when  his  country  is  at  war  with 
a  third  State^  and  the  State  in  which  he  is  staying 
remains  neutral.  And,  lastly,  a  sovereign  must  be 
allowed,  within  the  same  limits  as  at  home,  to  exercise 
civil  jurisdiction  over  the  members  of  his  retinue.     In 

^  HuUet  V.  King  of  Spain,   (1828)  deReglement  international  sur  la  Com- 

2  Bligh   N.S.  310.     See  also  above,  2^^^^''^'^^^^'^^  T''^l^'^''^'^^^(^'^'>^  ^^^  ^^oces 

§  115,  and  the  cases  there  quoted;  contre  les  Etats  souverains  ou  Chefs 

Phillimore,  ii.  §  113a;  Loening,  Die  d'Etat    etrangers,    adopted    by    the 

Gerichtsbarkeit  iiber  fremde  Staaten  Institute   of    International   Law  in 

und  Souverdne  {IQ03) ;  and  the  Projet  1891  {Annuaire,  xi.  (1892),  p.  436). 
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former  times, even  criminal  jurisdiction  over  the  members 
of  his  suite  was  very  often  claimed  and  conceded,  but 
this  is  now  antiquated. ^  The  wife  of  a  sovereign  nmst 
likewise  be  granted  exterritoriaUty,  but  not  other 
membere  of  a  sovereign's  family .^ 

However,  exterritoriality  is  in  the  case  of  a  foreign 
sovereign,  as  in  any  other  case,  a  fiction  only,  which 
is  kept  up,  for  certain  purposes,  within  certain  limits. 
Should  a  sovereign,  during  his  stay  within  a  foreign 
State,  abuse  his  privileges,  such  State  is  not  obliged  to 
bear  such  abuse  tacitly  and  quietly,  but  can  request  him 
to  leave  the  country.  And  when  a  foreign  sovereign 
commits  acts  of  violence,  or  such  acts  as  endanger 
the  internal  or  external  safety  of  the  State,  the  latter 
can  put  him  under  restraint  to  prevent  further  acts  of 
the  same  kind,  but  must  at  the  same  time  bring  him  as 
speedily  as  possible  to  the  frontier. 

§  349.  The  position  of  individuals  who  accompany  The 
a  monarch  during  his  stay  abroad  is  a  matter  of  some  Monarchs 
dispute.     Several  pubhcists   maintain  that  the   home  ^^'■"^• 
State  can  claim  the   privilege   of   exterritoriahty   for 
members  of  his  suite  as  well  as  for  the  sovereign  him- 
self ;   but  others  deny  this.^    I  beheve  that  the  opinion 
of  the  former  is  correct,  since  I  cannot  see  any  reason 
why  a  sovereign  abroad  should,  as  regards  the  members 
of  his  suite,  be  in  an  inferior  position  to  a  diplomatic 
envoy.* 

§  350.  Hitherto  only  the  case  where  a  monarch  is  Monaroh* 
staying  in  a  foreign  country  with  the  official  knowledge  juci^iu^ 
of  the  Government  of  the  latter  has  been  discussed. 

'  A  celebrated  case   happened  on  Bluntschli,  §  154  ;  but,  aoourding  to 

November  10,  1657,  in  France,  when  Bluntschli,  exterritoriality  need  not 

Christina,  Queen  of  Sweden,  although  in  strict  law  be  granted  even  to  the 

she  had  already  abdicated,  sentenced  wife  of  a  aovereign. 

ht-r  grand  equerry,  Monaldeschi,  to  *  See  Bluntschli,  §  154,  and  Hall, 

death,  and  had  hiiu  executed  by  her  §  49,  in  contradistinction  to  Martens, 

biidvguard.  i.  §  83. 

*"See     Rivier,     i.      p.      4*21,     and  «  Se«  below,  §§  401  4a'-.. 
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Such  knowledge  may  be  possessed  in  the  case  of  a 
monarch    travelhng    incognito,    and    then    he    enjoys 
the  same  privileges  as  if  travelhng  not  incognito.     The 
only  difference  is  that  many  ceremonial  observances, 
which  are  due  to  a  monarch,  are  not  rendered  to  him 
when  travelhng  incognito.     But  the  case  may  happen 
that   a    monarch    is   travelhng  in   a    foreign    country 
incognito  without  the  Government  of  the  latter  having 
the  slightest  knowledge  thereof.     He  cannot  then,  of 
course,  be  treated  otherwise  than  as  any  other  foreign 
individual ;    but  he  can  at  any  time  make  known  his 
real  character,  and  assume  the  privileges  ^  due  to  him. 
Thus  the  late  King  William  of  Holland,  when  travelling 
incognito  in  Switzerland  in  1873,  was  condemned  to  a 
fine  for  some  slight  contravention,  but  the  sentence  was 
not  carried  out,  as  he  gave  up  his  incognito.'^ 
Deposed       §  351.  All  privileges  mentioned  must  be  granted  to 
catt(f ^'^^^  monarch  only  as  long  as  he  is  really  the  head  of  a 
^°^-        State.     As  soon  as  he  is  deposed  or  has  abdicated,  he 
is  no  longer  a  sovereign.     Therefore  in  1870  and  1872 
the  French  courts  permitted,  because  she  was  deposed, 
civil  actions  against  Queen  Isabella  of  Spain,  then  living 
in  Paris,  for  money  due  to  the  plaintiffs.     Nothing,  of 
course,  prevents  the  Municipal  Law  of  a  State  from 
granting  the  same  privileges  to  a  foreign  deposed  or 
abdicated  monarch  as  to  a  foreign  sovereign,  but  the 
Law  of  Nations  does  not  exact  any  such  courtesy. 
Regents.       §  352.  All  privileges  due  to  a  monarch  are  also  due  to 
a  regent,  at  home  or  abroad,  whilst  he  governs  on  behalf 
of  an  infant,  or  of  a  king  who  is,  through  illness,  in- 
capable of  exercising  his  powers.     And  it  matters  not 
whether  the  regent  is  a  member  of   the  king's  family 
and  a  prince  of  royal  blood,  or  not. 

^  See  Mighell  v.  Sultan  of  Johore,         Wheaton,  iii.  p.  42S ;  Pradier-Fod^r^, 
[1894]  1  Q.B.  149.  iii.  No.    1582,  and   R.I.,  v.   (1873), 

*  See  Lawrence,  Gommentaire  sur       p.  246. 
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§  353.  When  a  monarch  accepts  any  office  in  a  foreign  Monarohi 
State,  when,  for  instance,  he  serves  in  a  foreign  army,  slrvi^  or 
as  did  formerly  nianv  monarchs  of  the  small  Orman  ''^"I'>"'" 

(jf  r«i«-ign 

States,  he  submits  to  such  State  as  far  as  the  duties  of  P-jwei,. 
the  office  are  concerned,  and  his  home  State  cannot 
claim  any  privileges  for  him  that  otherwise  would  be 
due  to  him. 

When  a  monarch  is  at  the  same  time  a  subject  of 
another  State,  a  distinction  nmst  be  made  between  his 
acts  as  a  sovereign,  on  the  one  hand,  and  his  acts  as  a 
subject,  on  the  other.  For  the  latter,  the  State  whose 
subject  he  is  has  jurisdiction  over  him,  but  not  for  the 
former.  Thus,  in  1837,  the  Duke  of  Cumberland  became 
King  of  Hanover,  but  at  the  same  time  he  was  by  heredi- 
tary title  an  Enghsh  peer  and  therefore  an  Enghsh  sub- 
ject. And  in  1844,  in  the  case  of  Duke  oj  Brunswick  v. 
King  of  Hanover,^  the  Master  of  the  Rolls  hold  that  the 
King  of  Hanover  was  hable  to  be  sued  in  the  courts  of 
England  in  respect  of  any  acts  done  by  him  as  an 
Enghsh  subject. 


Ill 
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Bluntschli,  §  134— Stoerk  in  Hollzendorf,  ii.  p.  661— UUmann,  §  42— Rivier, 
i.  §  33 — Martens,  i.  §  80 — Walther,  Das  Staatshaupt  in  den  RefmlJii>n 
(1907),  pp.  190-204— Praag,  No.  192— Satow,  Diplomalic  Practice,  i. 
§  9. 

§  354.  In  contradistinction  to  monarchies,  in  repubhcs  Presi- 
the  people  itself,  and  not  a  single  individual,  appears  Suve- 
as  the  representative  of  the  sovereignty  of  the  State,  ""'k™*- 
and,  accordingly,  the  people  styles  itself  the  sovereign 
of  the  State.     And  it  will  be  remembered  that  the  head 

>  G  Be^iv.  1  ;  2  H.L.C.  1  ;  see  nUu  Philliniore,  ii.  6  109. 
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of  a  republic  may  consist  of  a  body  of  individuals,  such 
as  the  Bundesrath  in  Switzerland.  But  in  case  the 
head  is  a  president,  as  in  France  and  the  United  States 
of  America,  the  president  represents  the  State,  at  any 
rate  in  the  totahty  of  its  international  relations.  He  is, 
however,  not  a  sovereign,  but  a  citizen,  and  a  subject 
of  the  very  State  of  which,  as  president,  he  is  head. 
Position  §  355.  Consequently,  his  position  at  home  and  abroad 
dents  in  cauuot  bc  Compared  with  that  of  monarchs,  and  Inter- 
generai.  national  Law  does  not  empower  his  home  State  to  claim 
for  him  the  same,  but  only  similar,  consideration  as 
that  due  to  a  monarch.  Neither  at  home  nor  abroad, 
therefore,  does  a  president  of  a  republic  appear  as  a  peer 
of  monarchs.  Whereas  all  monarchs  are  in  the  style 
of  the  court  phraseology  considered  as  though  they 
were  members  of  the  same  family,  and  therefore  address 
each  other  in  letters  as  '  my  brother,"  a  president  of 
a  republic  is  usually  addressed  in  letters  from  monarchs 
as  '  my  friend.'  His  home  State  can  certainly  claim  at 
home  and  abroad  such  honours  for  him  as  are  due  to 
its  dignity,  but  no  such  honours  as  must  be  granted  to 
a  sovereign  monarch. 
Position  g  35g,  ^s  to  the  position  of  a  president  when  abroad, 
dents  writers  on  the  Law  of  Nations  do  not  agree.  Some  ^ 
■^  ^°^  ■  maintain  that,  since  a  president  is  not  a  sovereign,  his 
home  State  can  never  claim  for  him  the  same  privileges 
as  for  a  monarch,  and  especially  that  of  exterritoriality. 
Others  ^  make  a  distinction  whether  a  president  is 
staying  abroad  in  his  official  capacity  as  head  of  a  State, 
or  for  his  private  purposes,  and  they  maintain  that  his 
home  State  could  only  in  the  first  case  claim  exterri- 
toriality for  him.  Others  ^  again  will  not  admit  any  differ- 
ence in  the  position  of  a  president  abroad  from  that  of 

^  Ullmann,  §  42;  Rivier,  i.  p.  423;  §  97. 

Stoerk  in  Holtzendorff,  ii.  p.  658.  »  Bonfils,  No.  632 ;  Nys,  ii.  p.  338  ; 

2  Martens,    i.     §   80 ;    Bluntschli,  M^rignhac,  ii.  p.  298  ;  Liszt,  §  13 ; 

§  134;  Despagnet,  No.    254;   Hall,  Walther,  op.  cit.,  p.  195. 
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a  monarch  abrt)ad.  With  regard  to  ceremonial  lionoure 
due  to  a  president  when  abroad  onoflicial  buMiness,  when 
the  President  of  the  Tnited  States  visitetl  England  in 
Deeeniber  1918,  lie  reeeivtHl  such  ceremonial  honours  as 
are  due  to  a  monarch.  As  regards  exterritoriality,  1 
believe  that  future  contingencies  will  create  the  prac- 
tice on  the  part  of  the  States  of  granting  this  privilege 
to  presidents  and  meinbei's  of  their  suite  as  in  the  case 
of  nionarchs.  1  camiot  see  that  there  is  any  danger  in 
such  a  grant.  And  nobody  can  deny  that,  if  exterri- 
toriahty  is  not  granted,  all  kinds  of  friction  and  even 
conflicts  might  arise.  Although  not  sovereigns,  pre- 
sidents of  repubhcs  fill,  for  the  time  being,  a  sublime 
office,  and  the  grant  of  exterritoriahty  to  them  is  a 
tribute  paid  to  the  dignity  of  the  States  they  represent. 


IV 
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Heffter,  §  201— Geffcken  in  Holtzendorff,  iii.  p.  668— Ullmann,  §  43— Rivier, 
j.  §  34— Bontils,  Noa.  648  651— Ny 8,  ii.  pp.  383  3«7— Htrrshey.  No.  257 
— Satow,  Diplomatic  Practice,  i.  §§  13-20. 

§  357.  As  a  rule  nowadays  no  head  of  a  State,  be  he  Pt«ition 
a  monarch  or  a  president,  negotiates  directly,  and  in  secreury 
person,  wnth  a  foreign  Power,  although  this  happens  ^^Iniga 
occasionally.     The  necessary  negotiations  are  regularly  Air*ir«. 
conducted  by  the  Foreign  Office,  an  office  which,  since 
the  WestphaUan  Peace,  has  been  in  existence  in  every 
ci\'ilised  State.     The  chief  of  this  office,  the  Secretary 
for  Foreign  Ailairs,  who  is  a  Cabinet  minister,  directs  the 
foreign  affairs  of  the  State  in  the  name  of  the  head  and 
with  his  consent ;    he  is  the  middleman  between  the 
head  of  the  State  and  other  States.     And  although  many 
a  head  of  a  State  in  fact  directs  all  the  foreign  affairs 
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himself,  the  Secretary  for  Foreign  Afiairs  is  neverthe- 
less the  person  through  whose  hands  all  transactions 
must  pass.  Now,  as  regards  the  position  of  such  Foreign 
Secretary  at  home,  it  is  the  Municipal  Law  of  a  State 
which  regulates  this.  But  International  Law  defines 
his  position  regarding  international  intercourse  with 
other  States.  He  is  the  chief  over  all  the  ambassadors 
of  the  State,  over  its  consuls,  and  over  its  other  agents 
in  matters  international.  It  is  he  who,  either  in  person, 
or  through  the  envoys  of  his  State,  approaches  foreign 
States  for  the  purpose  of  negotiating  matters  inter- 
national. And,  again,  it  is  he  whom  foreign  States, 
through  their  Foreign  Secretaries  or  their  envoys, 
approach  for  the  like  purpose.  He  is  present  when 
ministers  hand  in  their  credentials  to  the  head  of  the 
State.  All  documents  of  importance  regarding  foreign 
matters  are  signed  by  him  or  his  substitute,  the  Under- 
Secretary  for  Foreign  Afiairs.  It  is,  therefore,  usual 
to  notify  the  appointment  of  a  new  Foreign  Secretary 
of  a  State  to  such  foreign  States  as  are  represented 
within  its  boundaries  by  diplomatic  envoys ;  the  new 
Foreign  Secretary  himself  makes  this  notification. 
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THE   INSTITUTION   OF   LEGATION 

Grotius,  ii.  c.  18— Phillimore,  ii.  «§  14S-153— Taylor,  §  274— Twiss,  §  199— 
Gefifcken  in  Holtzendorff,  iii.  pp.  605-018— Nys,  ii.  pp.  393-395— Rivier, 
i.  §  35 — Ullmann,  §  44 — Marten.s,  ii.  §  6 — Gentilis,  De  LegcUionibus  Libri 
III.  (1585) — Wicquefort,  L' Ambastadeur  et  sea Fonctioru (\^0) — Bynker- 
shoek,  De  Foro  Legatorum  (17'21)— Ganlen,  Traitt  coniplel  de  DijJomatie 
(3  vols.  1833) — Mirus.s,  Diis  europiiische  Getandttchaftsrecht  (2  vols. 
1847) — Charles  de  Martens,  Le  Guide  diplomatique  (2  vols.  1832  ;  5th  ed. 
by  Geffcken,  18G0) — Anonymous,  Embasties  and  Foreign  Courta  (1855) — 
Montague  Bernard,  Four  Lectures  on  Sul>ject8  connected  tcith  Diplomacy 
(I8(i8),  pp.  111-102  (3r(l  Lecture) — Alt,  Handbuch  des  europuifichen 
Ge$andt»chajtBrecht»  (1870) — I'radier-Fod^r^,  Coursde  Droit  diplomatique 
(2  vols.  2nd  ed.  1899) — Krauske,  Die  Entwickelung  drr  $tandigen 
Diplomatie,  etc.  (1885) — Lehr,  Manuel  theorique  et  pratique  de*  Agents 
diplomatique*  (1888) — Hill,  History  of  Diplomacy  in  the  International 
Development  of  Europe,  vol.  i.  (1905),  vol.  ii.  (1900),  vol.  iii.  (1914)— 
Foster,  The  Practice  of  Diplomacy  (1900) — Week,  La  Repretentation 
diplomatique  de  la  Suisse  (1911) — Satow,  Diplomatic  Practice,  i.  §§  1-5, 
89-96,  139-167. 

§  358.  Legation,  as  an  institution  for  the  purpose  of  Develop- 
negotiating  l)etween  different  States,  is  as  old  as  history,  l'^^." 
whose  records  are  full  of  examples  of  legations  sent  and  ^'^'^ 
received  by  the  oldest  nations.     And  it  is  remarkable 
that   even   in  antiquity,   where   no   such   law  as    the 
modern   International    Law  was   known,  ambas.'^idors 
everywhere  enjoyed  a  special  protection   and   certain 
privileges,  although  not  by  law  but  by  religion,  ambas- 
sadors   being    looked    upon    as    sacrosanct.     Yet    per- 
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manent  legations  were  unknown  till  very  late  in  the 
Middle  Ages.  The  fact  that  the  Popes  had  permanent 
representatives — so-called  afocrisiarii  or  responsales — 
at  the  court  of  the  Frankish  kings  and  at  Constanti- 
nople until  the  final  separation  of  the  Eastern  from  the 
Western  Church,  ought  not  to  be  considered  as  the 
first  example  of  permanent  legations,  as  the  task  of  these 
papal  representatives  had  nothing  to  do  with  inter- 
national affairs,  but  with  those  of  the  Church  only.  It 
was  not  until  the  thirteenth  century  that  the  first  per- 
manent legations  made  their  appearance.  The  Italian 
republics,  and  Venice  in  particular,  set  the  example  ^ 
by  keeping  representatives  stationed  at  one  another's 
capitals  for  the  better  negotiation  of  their  international 
affairs.  And  in  the  fifteenth  century  these  republics 
began  to  keep  permanent  representatives  in  Spain, 
Germany,  France,  and  England.  Other  States  followed 
the  example.  Special  treaties  were  often  concluded 
stipulating  permanent  legations,  such  as  one  in  1520,  for 
instance,  between  the  King  of  England  and  the  Emperor 
of  Germany.  From  the  end  of  the  fifteenth  century 
England,  France,  Spain,  and  Germany  kept  up  per- 
manent legations  at  one  another's  courts.  But  it  was 
not  until  the  second  half  of  the  seventeenth  century 
that  permanent  legations  became  a  general  institu- 
tion, the  Powers  following  the  example  of  France  under 
Louis  XIV.  and  Richelieu.  It  ought  to  be  specially  men- 
tioned that  Grotius  ^  thought  permanent  legations  to 
be  wholly  unnecessary.  The  course  of  events  has, 
however,  shown  that  Grotius'  views  as  regards 
permanent  legations  were  short-sighted.  Nowadays 
the  Family  of  Nations  could  not  exist  without  them, 
as   they   are   the   channel   through   which   nearly  the 

^  See  Nys,  Les  Origines  du  Droit  possunt,    quae    nunc    in    usu    sunfe 

international  (1894),  p.  295.  legationes    assiduae,    quibus     quam 

^  De  Jure  Belli  ac  Pads,  ii.  c.  18,  non  sit  opus  docet  mos  antiquus,  cui 

§  3 :      '  Optimo     autem    jure     re jici  illae  ignoratae. ' 
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whole,  and  certainly  all  important,  official  intercouree 
of  the  States  Hows. 

§  359.  The  rise  of  permanent  legations  created  the  Hipio- 
necessity  for  a  new  class  of  State  ofhcials,  the  so-called  ""^'^' 
diplomatists ;    yet   it   was   not  until   the   end  of   the 
eighteenth  century  that  the  teruLs  '  diplomatist '  and 
*  diplomacy  '  came  into  general  use.     And  although  the 
art  of  diplomacy  is  as  old  as  oiftcial  intercourse  between 
States,  such  a  special  class  of  officials  as  are  now  called 
diplomatists  did  not,  and  could  not,  exist  until  per- 
manent legations  had  become  a  general  institution.     In 
this,  as  in  other  cases,  the  office  has  created  the  class  of 
men  necessary  for  it.     International  Law  has  nothing 
to  do  with  the  education  and  general  character  of  these 
officials.     Every  State  is  naturally  competent  to  create 
its  own  rules,  1  if  any,  as  regards  these  points.     Nor  has 
International    Law    anything    to    do    with    diplomatic 
usages,  although  these  are  more  or  less  of  importance,  as 
they  may  occasionally  grow  into  customary  rules  of 
International  Law.     But  I  would  notice  one  of  these 
usages — namely,  that  as  regards  the  language  which  is 
in  use  in  diplomatic  intercourse.     This  language  was 
formerly  Latin,  but  through  the  political  ascendancy 
of  France  under  Louis  xiv.  it  became  French.     How- 
ever, this  is  a  usage  of  diplomacy  only,  and  not  a  rule 
of  International  Law.'-      Each  State  can  use  its  own 
language  in  all  official  communications  to  other  States, 
and  States  which  have  the  same  language  regularly  do 
so  in  their  intercourse  with  each  other.     But  between 
States  of  different  tongues  and,  fui'ther,  at  conferences 
and    congresses,   it   is   convenient   to   make    use  of  a 
language  which  is  generally  known.     This  is  nowadays 
French,  but  nothing  could  prevent  diplomatists  from 
dropping  French  at  any  moment  and  adopting  another 

As  to  some  of  these,  see  Strupp  *  See     Miruss,     D<u    europai*cke 

in  Z.I.,  XXV.  pp.  55- 129.  OuandUchafitrtcht,  i.  $§  266-268. 
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language  instead.  Article  120  of  the  General  Treaty  of 
the  Vienna  Congress  of  1815  expressly  observes  that 
the  fact  of  the  French  language  having  been  exclusively 
employed  in  all  the  copies  of  that  treaty  is  not  to  be 
construed  into  a  precedent  for  the  future,  and  that  every 
Power  reserves  to  itself  the  right  to  adopt,  in  future 
negotiations  and  conventions,  the  language  which  it 
had  previously  employed  in  its  diplomatic  relations. 
And  it  should  be  specially  noticed  that  at  the  Peace 
Conference  at  Paris  in  1919,  the  Enghsh  and  French 
languages  were  treated  on  a  footing  of  equality,  and 
the  Enghsh  and  French  texts  of  the  Treaty  of  Peace 
with  Germany,  which  includes  the  Covenant  of  the 
League  of  Nations,  are  both  authentic. 


II 

RIGHT   OF   LEGA'HON 

Grotius,  ii.  c.  18— Vaitel,  iv.  §§  55-68— Hall,  §  98— Phillimore,  ii.  §§  115- 
139  — Taylor,  §§  285-288  — Twiss,  §§  201-202  — Hershey,  No.  258— 
Wheaton,  §§  206-209— Bluntschli,  §§  159-165— Heffter,  §  200— Geffcken 
in  Holtzendorff,  iii.  pp.  620-631 — Ullmann,  §  45 — Rivier,  i.  §  35 — 
Nys,  ii.  p.  392— Bonfils,  Nos.  658-667— Pradier-Foddrd,  iii.  Nos.  1225- 
1256— Fiore,  ii.  Nos.  1112-1117— Calvo,  iii.  §§  1321-1325— Martens,  ii. 
§§  7-8— Satow,  Diplomatic  Practice,  i.  §§  207-220. 

Concep-  §  360.  Right  of  legation  is  the  right  of  a  State  to 
Right  of  send  and  receive  diplomatic  envoys.  The  right  to  send 
Legation  g^gjj  envoys  is  termed  active  right  of  legation,  in  contra- 
distinction to  the  'passive  right  of  legation,  as  the  right 
to  receive  such  envoys  is  termed.  Some  writers^  on 
International  Law  assert  that  no  right  but  a  mere  com- 
petence to  send  and  receive  diplomatic  envoys  exists 
according  to  International  Law,  maintaining  that  no 
State  is  bound  by  International  Law  to  send  or  receive 
such  envoys.     But  this  is  certainly  wrong  in  its  gener- 

*  See,  for  instance,  Wheaton,  §  207 ;  Heilborn,  System^  p.  182. 
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ality.  Obviously  a  State  is  not  bound  to  send  diplo- 
matic envoys  or  to  receive  permanent  envoys.  But,  on 
the  other  hand,  the  very  existence  ^  of  the  Family  of 
Nations  makes  it  necessary  for  the  membei"s,  or  some 
of  the  members,  to  negotiate  occasionally  on  certain 
points.  Such  negotiation  would  be  impossible  in  case 
one  member  could  always,  and  under  all  circuuLstances, 
refuse  to  receive  an  envoy  from  the  other  members. 
The  duty  of  every  member  to  listen,  under  ordinary 
circumstances,  to  a  message  from  another  member 
brought  by  a  diplomatic  envoy  is,  therefore,  an  out- 
come of  its  very  membership  of  the  Family  of  Nations, 
and  this  duty  corresponds  to  the  right  of  every  member 
to  send  such  envoys.  But  the  exercise  of  the  active 
right  of  legation  is  discretionary.  No  State  need  send 
diplomatic  envoys  at  all,  although  practically  all  States 
do  at  least  occasionally  send  such  envoys,  and  most 
States  send  permanent  envoys  to  many  other  States. 
The  passive  right  of  legation  is  discretionary  as  regards 
the  reception  of  permanent  envoys  only. 

The  League  of  Nations,  being  an  International  Person 
sui  generis,  possesses  the  right  of  legation,  although  it 
is  not  a  State. 

§  361.  Not  every  State  possesses  the  right  of  legation.  What 
This  right  belongs  chiefly  to  full  sovereign  States,^  for  ^2L 
other  States  possess  it  under  certain  conditions  only,      the  Right 

1       1 f  •  -  '  of  Lega- 

(1)  Half  sovereign  States,  such  as  States  under  the  uon. 
suzerainty,  or  the  protectorate,  of  another  State,  c^in, 
as  a  rule,  neither  send  nor  receive  diplomatic  envoys. 
Thus  Egypt  is  destitute  of  such  a  right,  and  the  Powers 
are  represented  there  only  by  consuls.     But  there  may 

'   See  above,  §  ni.  malic  envoys.    That  they  a  • 

*  It  should  Vte  emphasised  that  the  not  diplomatic  envoys,    il 

Holy  See,  whicli  is  in  hhh,  ■-  trc*t«!<i,  Ijeeomes  a|ii 

tre-dte«l  as  though  an   In'  1  fact   that   they  are  i    : 

Persfin,  Ciin  send  and  receiw  I  ii> .  ,> -,  ir  •    • •   -vil    alTains   ■'.    .^    i  •    .    ' 

who  muiit  in  every  respect  be  con-  i  for  affairs  of  the  R 

»dered  as  though  they  were  diplo-  C Liiorch.     See  ubove,  i  \\Ju. 
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be  exceptions  to  this  rule.  Thus,  according  to  the 
Peace  Treaty  of  Kainardgi  of  1774  between  Eussia 
and  Turkey,  the  two  half  sovereign  principalities  of 
Moldavia  and  Wallachia  had  the  right  of  sending 
charges  d'afiaires  to  foreign  Powers.  Thus,  further, 
before  the  Boer  War,  the  South  African  Repubhc,  which 
was,  in  the  opinion  of  Great  Britain,  a  State  under 
British  suzerainty,  used  to  keep  permanent  diplomatic 
envoys  in  several  foreign  States. 

(2)  Part  sovereign  member- States  of  a  Federal  State 
may,  or  may  not,  have  the  right  of  legation  as  well  as 
the  Federal  State.  It  is  the  constitution  of  the  Federal 
State  which  regulates  this  point.  Thus,  the  member- 
States  of  Switzerland  and  of  the  United  States  of 
America  have  no  right  of  legation,  but  those  of  the 
German  Empire  before  the  World  War  certainly  had. 
Bavaria,  for  example,  used  to  send  and  receive  several 
diplomatic  envoys. 
Right  of  §  362.  As,  according  to  International  Law,  a  State 
by  whom  is  represented  in  its  international  relations  by  its  head, 
exercised.  [^^  right  of  legation  is  exercised  through  him.  But  just 
as  Municipal  Law  designates  the  person  who  is  the 
head  of  the  State,  so  it  may  impose  certain  conditions 
and  restrictions  upon  him  as  regards  the  exercise  of 
this  right.  And  the  head  himself  may,  provided  that 
it  is  sanctioned  by  the  Municipal  Law  of  his  State, 
delegate  ^  the  exercise  of  this  right  to  any  representa- 
tive he  chooses. 

It  may,  however,  in  consequence  of  revolutionary 
movements,  be  doubtful  who  is  the  real  head  of  a  State, 
and  in  such  cases  it  remains  in  the  discretion  of  foreign 
States  to  make  their  choice.  But  it  is  impossible  for 
foreign  States  to  receive  diplomatic  envoys  from  both 
claimants  to  the  headship  of  the  same  State,  or  to  send 

^  See  Phillimore,  ii.  §§    126-129,  where  several  interesting  cases  of  such 
delegation  are  discussed. 
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diplomatic  envoys  to  both  of  tlnMu.  And  iia  soon  ua 
a  State  has  recognised  the  heatl  of  a  Stiite  wlio  came  into 
his  position  througli  a  revohition,  it  can  no  longer  keep 
up  diplomatic  relations  with  the  former  head. 

It  should  be  mentioned  that  a  revolutionary  party 
which  is  recognised  as  a  belligerent  Power  has  never- 
theless no  right  of  legation,  although  foreign  States  may 
negotiate  with  it  in  an  informal  way  through  political 
agents  without  diplomatic  character,  to  provide  for 
the  temporary  security  of  the  persons  and  property  of 
their  subjects  within  the  territory  under  the  actual 
sway  of  such  a  party.  A  revolutionary  party  which  is 
recognised  as  a  belligerent  Power  is,  in  some  points  only, 
treated  as  though  it  were  a  subject  of  International 
Law  ;  but  it  is  not  a  State,  and  there  is  no  reason  why 
International  Law  should  give  it  the  right  to  send  and 
receive  diplomatic  envoys. 

It  should  further  be  mentioned  that  neitlier  an 
abdicated,  nor  a  deposed,  head  has  a  right  to  send 
or  receive  diplomatic  envoys.^ 


Ill 
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Vattel,  iv.  §§  69-75— Phi  Hi  more,  ii.  §§  21 1-226— Twiss,  i.  §§  204-209— Hershey, 
No.  261— Moore,  iv.  §  624— Hefftc-r.  §  208— Geffcken  in  HoUztndorff,  iii. 
pp.  635-646— Calvo,  iii.  §§  1326-1336— Bonfils,  Nos.  668-676— Pradier- 
Fod6r6,  iii.  §§  1277-1'290— Rivier,  i.  pp.  443-453- Nys,  ii.  pp.  396-400— 
Satow,  DiplonuUic  Practice,  i.  §§  263-277. 

§  363.  Two  different  kinds  of  diplomatic  envoys  are  Envoy* 
to  be  distinguished — namely,  such  as  are  sent  for  poli-  ^^''^^^-^^ 
tical  negotiations,  and  such  as  are  sent  for  the  purpose  •♦"•i  . 
of  ceremonial  function  or  notification  of  changes  in  the 

'  S«e  Phillimore.    ii.    §§    124-125,       ambaaaador  of  Mary  Queeu  uf  ScoU, 
where    the    case    of    Bishop    Hou,       is  discussed. 

VOL.   I.  2m 
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headship.  For  States  very  often  send  special  envoys 
to  one  another  on  occasions  of  coronations,  weddings, 
funerals,  jubilees,  and  the  like ;  and  it  is  also  usual  to 
send  envoys  to  announce  a  fresh  accession  to  the  throne. 
Such  envoys  ceremonial  have  the  same  standing  as  envoys 
political  for  real  State  negotiations.  Among  the  envoys 
political,  again,  two  kinds  are  to  be  distinguished — 
namely  (1),  such  as  are  permanently  or  temporarily 
accredited  to  a  State  for  the  purpose  of  negotiating  with 
sLich  State,  and  (2),  such  as  are  sent  to  represent  the 
sending  State  at  a  congress  or  conference.  The  latter 
are  not,  or  need  not  be,  accredited  to  the  State  on  whose 
territory  the  congress  or  conference  takes  place,  but 
they  are  nevertheless  diplomatic  envoys,  and  enjoy  all 
the  privileges  of  such  envoys  as  regards  exterritoriality 
and  the  like  which  concern  the  inviolability  and  safety 
of  their  persons  and  the  members  of  their  suites. 
Classes  §  364.  Diplomatic  envoys  accredited  to  a  State  or  to 
mati(f^°  the  League  of  Nations  differ  in  class.  These  classes  did 
Envoys,  j^q^  exist  ill  the  early  stages  of  International  Law.  But 
during  the  sixteenth  century  a  distinction  between  two 
classes  of  diplomatic  envoys  gradually  arose,  and  at 
about  the  middle  of  the  seventeenth  century,  after  per- 
manent legations  had  come  into  general  vogue,  two  such 
classes  became  generally  recognised — namely,  extra- 
ordinary envoys,  called  A^l;)^§i§^4pi^s,  and  ordinary 
envoys,  called  Residents  ;  Ambassadors  being  received 
with  higher  honours  and  taking  precedence  of  the  other 
envoys.  Disputes  arose  frequently  regarding  preced- 
ence, and  the  States  tried  in  vain  to  avoid  them  by 
introducing  during  the  eighteenth  century  another  class 
— namely,  the  so-called  Ministers  Plenipotentiary.  At 
last  the  Powers  assembled  at  the  Vienna  Congress  came 
to  the  conclusion  that  the  matter  ought  to  be  settled 
by  an  international  understanding,  and  they  agreed, 
therefore,  on  March  19,  1815,  upon  the  estabhshment 
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of  timv  (lilTcront  cliuHses —namely,  first,  Anibaasadoni ; 
second,  Miiiist^Ts  Pk'uipotentiary  and  Envoys  Extra- 
onlinary  ;  third,  C'liargOij  d'AlTaircs.  And  the  five 
Powers  a,ssend)l('d  at  tlu*  Congress  of  Aix-!a-('liJi|M*lle  in 
I  SI  8  agretnl  upon  a  fuurtli  claHS— luiinely,  MniiHtvrs 
Resident,  to  rank  Ix^tween  Ministers  PIeni|K)tentiury 
and  Charges  d 'Affaires.  All  the  other  St^ites  either 
expressly  or  taeitly  accepted  these  arrangements,  so 
that  nowadays  the  four  classes  are  an  estahlished  ortl«'r. 
Although  their  privileges  are  materially  the  same,  the\ 
differ  in  rank  and  honoui-s,  and  they  nmst  therefore 
be  treated  separately. 

§  3(35.  Ambassadors  form  the  first  class.  Only  the  Amt*. 
League  of  Nations  and  States  enjoying  royal  honours  *  '*'^"^ 
are  entitled  to  send  and  to  receive  iVnibassadors,  as  also 
is  the  Holy  See,  whose  first-class  envoys  are  called 
Nundos,  or  Legati  a  latere  or  de  latere.^  Ambassadors 
are  considered  to  be  personal  representatives  of  the 
heads  of  their  States,  and  enjoy,  for  this  reason,  special 
honours.  Their  chief  privilege — namely,  that  of  nego- 
tiating with  the  head  of  the  State  personally — has, 
however,  Uttle  value  nowadays,  as  all  States  have,  to  a 
certain  extent,  constitutional  government,  and  this 
necessitates  that  all  the  important  business  should  go 
through  the  hands  of  a  Foreign  Secretary.  Ambas- 
sadors can  also  claim  the  title  of  '  Excellency,'  and  it  is 
assert^'d  that  they  can  at  all  timeslisl'  for  an  audience 
from  the  head  of  the  State  to  whom  they  are  accredited. 

§  366.  The  second  class,   the  Ministers   Plenij>oten-  mnitun 
tiary  and  Envoys  Extraordinary,  to  which  also  belouc  ^''''"' 
the  Papal  internuncios,  are  not  considered  to  be  per- »'»'* 
sonal    representatives    of    the    heads    of    their    States.  yTxlZ' 
Therefore  they  do  not  enjoy  all  the  sjiccial  honours  of   '^^=''*^ 

*  8oe  above,  f  117  (1).  or  dr  hiUr,.      A  ItgatMM  a  latere  or 

de  UiUrt  i&  «  l'ap«l  en\oy  who  u  • 
There  ia  no  difference  in  rank        Cardinal.  wb«re«s  s  Xuneio  i»  oot  • 
between  .VtmcMM  and  LtgtUi  •  tmimn       Cardinal 


tiary 


548  DIPLOMATIC   ENVOYS 

the  Ambassadors,  have  not  the  privilege  of  treating 
with  the  head  of  the  State  personally,  and  cannot  at 
all  times  ask  for  an  audience  with  him.     But  otherwise 
there  is  no  difference  between  these  two  classes,  except 
that  Ministers  Plenipotentiary  receive  the  title  of '  Excel- 
lency," by  courtesy  only,  and  not  by  right. 
Ministers      §  367.  The  third  class,  the  Ministers  Resident,  enjoy 
Resident,  f^^^j.  Jiouours,   and  rank  below  the   Ministers  Pleni- 
potentiary.   But  beyond  the  fact  that  Ministers  Resident 
do  not  enjoy  the  title  '  Excellency,'  even  by  courtesy, 
there  is  no  difference  between  them  and  the  Ministers 
Plenipotentiary. 
Charges        §  368.  The  fourth  class,  the  QWges^d^Affair.gs,  differs 
^^^^^'  chiefly  in  one  point  from  the  first,  second,  and  third 
class — namely,  in  that  they  are  accredited  f roijt  JEfixeign 
Ofiice  to  Foreign  Office,  whereas  the  other  classes  are 
accredited  from  head  of  State  to  head  of  State.     Charges 
d'Affaires  do  not  enjoy,  therefore,  so  many  honours  as 
other  diplomatic  envoys. 

A  distinction  ought  to  be  made  between  a  Charge 
d'Affaires  who  is  the  head  of  a  legation,  and  who, 
therefore,  is  accredited  from  Foreign  Office  to  Foreign 
Office,  and  a  Charge  d'Afiaires  ad  interim.  The  latter 
is  a  member  of  a  legation  whom  the  head  of  the  lega- 
tion delegates  for  the  purpose  of  taking  his  place  during 
absence  on  leave.  Such  Charge  d'Afiaires  ad  interim, 
who  had  better  be  called  a  Charge  des  Affaires,^  ranks 
below  the  ordinary  Charge  d 'Affaires ;  he  is  not 
accredited  from  Foreign  Office  to  Foreign  Office,  but  is 
simply  a  delegate  of  the  absent  head  of  the  legation. 
The  Di-  §  369.  All  the  diplomatic  envoys  accredited  to  the 
go°™g^^°  same  State  form,  according  to  a  diplomatic  usage,  a 
body  which  is  styled  the  '  Diplomatic  Corps.'  The 
head  of  this  body,  the  so-called  '  Doyen,'  is  the  Papal 
Nuncio,  or,  in  case  there  is  no  Nuncio  accredited,  the 

1  See  Rivier,  i.  pp.  451-452. 
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oldest  Ambassador,  or,  failing  Ambassadors,  the  uldest 
Minister  Plenipotentiary,  and  so  on.  As  the  Diplo- 
matic Corps  is  not  a  body  legally  constituted,  it  per- 
forms no  legal  functions,  but  it  is  nevertheless  of  great 
importance,  as  it  watches  over  the  privileges  and 
honours  due  to  diplomatic  envoys. 


IV 

APPOINTMENT  OF  DIPLOMATIC   ENVOYS 

Vattel,  iv.  §  76-77— Philliraore,  ii.  §§  227-231— Twiss,  i.  §§  212-214— 
Ullmann,  §  48— Calvo,  iii.  §§  1343-1345— Nys,  ii.  p.  402— Bonfils, 
Nos.  677-680— Wheaton,  §§  217-220— Moore,  iv.  §§  632-635— Hershey, 
Nos.  262-265— Satow,  Diplomatic  Practice,  i.  §§  221-242. 

§  370.  International  Law  has  no  rules  as  regards  the  Person 
quahfication  of  the  individuals  whom  a  State  can  appoint  fi^tkTof 
as  diplomatic  envoys,  States  being  naturally  competent  JJ^^, 
to  act  according  to  discretion,  although  of  course  there 
are  many  quahfications  a  diplomatic  envoy  must  possess 
to  fill  his  office  successfully.     The  Municipal  Laws  of 
many    States    comprise,    therefore,    many    details    as 
regards  the  knowledge  and  training  which  a  candidate 
for  a  permanent  diplomatic  post  must  possess,  whereas, 
regarding  envoys  ceremonial,  even  the  Municipal  Laws 
have  no  provisions  at  all.     The  question  is  sometimes 
discussed  whether  females  ^  might  be  appointed  envoys. 
History   relates   a   few   cases   of   female   diplomatists. 
Thus,  for  example,  Louis  xrv.  of  France  accredited  in 
1646  Madame  de  Guebriant  ambassador  to  the  court 
of  Poland.     During  the  last  two  centuries,   however, 
no  such  case  has  to  my  knowledge  occurred,  although  I 
doubt  not  that  International  Law  does  not  prevent  a 

'  See     Miruss,    Das     europdische  ii.  §  134  ;  and  Focherini,  Le  Signore 

Gesandtscha/tgrecht,    i.    §§    127-128;  Amhaaciatricidei  Secoii  rvii.  e  xviii.  e 

Emhaiaies      and      Foreign      Courts  loro  Poaizioiie  ncl  Diritto  diplomalico 

(Anon.),    pp.     102-109;    Phillimore,  (1909). 
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State  from  sending  a  female  as  diplomatic  envoy.  But 
under  the  present  circumstances  many  States  would 
refuse  to  receive  her. 
Letter  of  §  371.  The  appointment  of  an  individual  as  a  diplo- 
^re^ence,  j^j^^^j^  euvoy  is  annoiiuced  to  the  State  to  which  he  is 
Powers,  accredited  in  certain  official  papers  to  be  handed  in  by 
ports.  the  envoy  to  the  receiving  State.  Letter  of  Credence 
(lettre  de  creance)  is  the  designation  of  the  document  in 
which  the  head  of  the  State  accredits  a  permanent 
ambassador  or  minister  to  a  foreign  State.  Every  such 
envoy  receives  a  sealed  letter  of  credence,  and  an  open 
copy.  As  soon  as  he  arrives  afc  his  destination,  he  sends 
the  copy  to  the  Foreign  Ofhce  in  order  to  make  his 
arrival  known.  The  sealed  original,  however,  is  handed 
personally  by  the  envoy  to  the  head  of  the  State  to 
whom  he  is  accredited.  Charges  d'affaires  receive  a 
letter  of  credence  too,  but  as  they  are  accredited  from 
Foreign  Office  to  Foreign  Office,  their  letter  of  credence 
is  signed,  not  by  the  head  of  their  home  State,  but  by 
its  Foreign  Office.  Now  a  permanent  diplomatic  envoy 
needs  no  other  empowering  document  if  he  is  not  en- 
trusted with  any  task  outside  the  limits  of  the  ordinary 
business  of  a  permanent  legation.  But  in  case  he  is 
entrusted  with  any  such  task,  as,  for  instance,  if  any 
special  treaty  or  convention  is  to  be  negotiated,  he 
^requires  a  special  empowering  document — namely,  so- 
called  Full  Powers  {fleins  pouvoirs).  These  are  given 
in  letters  patent  signed  by  the  head  of  the  State,  and 
they  are  either  limited  or  unlimited  full  powers,  accord- 
ing to  the  requirements  of  the  case.  Such  diplomatic 
envoys  as  are  sent,  not  to  represent  their  home  State 
permanently,  but  on  an  extraordinary  mission  such  as 
representation  at  a  congress,  negotiation  of  a  special 
treaty,  and  other  transactions,  receive  full  powers  only, 
and  no  letter  of  credence.  Every  permanent  or  other 
diplomatic  envoy  is  also  furnished  with  so-called  In-^_ 
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struct unis  for  the  giiiilaiue  uf  liitf  conduct  fut  reganlit 
the  objects  uf  his  luiMHioii.  But  such  iiistnictioiM  ure 
a  matter  between  the  envoy  ami  his  home  Stjitc  exclu- 
sively, and  therefori',  ultluiugli  they  may  otherwise  be 
very  imiK)rt4int,  they  have  no  importance  for  Inter- 
natiomil  Law.  Lastly,  every  permanent  diplomatic 
envoy  receives  yassport-ii  for  himself  and  his  suite, 
specially  made  out  by  the  Foreign  Oflice.  These  pas.s- 
|x)rt8  he  deposits  after  his  arrival  at  the  Foreign  Olhce 
of  the  State  to  which  he  is  accredited,  where  they  remain 
until  he  himself  asks  for  them  because  he  desires  to 
Iciive  his  post,  or  until  they  are  returned  to  him  on  his 
dismissal. 

§  372.  As  a  rule,  a  State  appoints  different  individuak  Camhined 
as  i>ernianent  di  idiomatic  envoys  to  different  States ;  uoo«. 
but  sometimes  a  State  appoints  the  same  individual  as 
permanent  diplomatic  envoy  to  several  States.  More- 
over, iis  a  rule,  a  diplomatic  envoy  repre^ent^  one  State 
only.  But  occ^ksionally  several  States  appoint  the  same 
individual  as  their  envoy,  so  that  one  envoy  represents 
several  States. 

§  373.  In  former  times  States  used   frequently  *   to  Appoint- 
appoint  more  than  one  permanent  diplomatic  envoy  as  Se'er^i 
their  representative  in  a  foreign  State.     Although  this  Envoy*, 
would  hardly  occur  nowadays,  there  is  no  rule  agiiinsl 
such  a  ix)ssibihty.     And  even  now  it  happens  frequently 
that  Stiites  aj^point  several  envoys  for  the  puri)06e  of 
representing  them  at  congresses  and  conferences.     In 
such  Ciises  one  of  the  several  envoys  is  appointed  senior, 
and  the  others  are  subordinate  to  him. 

*  See  Miruu,  0|).  o/.,  i.  §3  117119. 
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Vattel,  iv.  §§  65-67— Hall,  §  98— Phillimore,  ii.  §§  133-139— Twiss,  i.  §§  202- 

203— Taylor,  §§  285-290— Moore,  iv,    §§   635,  637-638— Hershey,  Nos. 

259  and  266— Martens,  ii.  §  8— Calvo,  iii.  §§  1353-1356— Pradier-Fod6r6, 

iii.  §§  1253-1260— Fiore,  ii.  Nos.   1118-1120,   1124— Rivier,  i.  pp.  455- 

^  457— Nys,  ii.  pp.  400-402— Satow,  Diplomatic  Practice,  i.  §§  243-262. 

Duty  to  §  374.  Every  member  of  the  Family  of  Nations  that 
Dipio-^  possesses  the  passive  right  of  legation  is,  under  ordinary 
matic  circumstances,  bound  to  receive  diplomatic  envoys 
accredited  to  itself  from  other  States  for  the  purpose  of 
negotiation.  But  this  duty  extends  neither  to  the 
reception  of  permanent  envoys,  nor  to  the  reception  of 
temporary  envoys  under  all  circumstances. 

(1)  As  regards  permanent  envoys,  it  is  generally 
recognised  that  a  State  is  as  little  bound  to  receive 
them  as  it  is  to  send  them.  In  practice,  however,  every 
full  sovereign  State  which  desires  its  voice  to  be  heard 
among  the  States  receives,  and  sends,  permanent  envoys, 
as  without  such  it  would,  under  present  circumstances, 
be  impossible  for  a  State  to  have  any  influence  what- 
ever in  international  affairs.  It  is  for  this  reason  that 
Switzerland,  which  in  former  times  abstained  entirely 
from  sending  permanent  envoys,  has  abandoned  her 
former  practice,  and  nowadays  sends,  and  receives, 
several.  The  insignificant  Principality  of  Lichtenstein 
is,  as  far  as  I  know,  the  only  full  sovereign  State  which 
neither  sends  nor  receives  one  single  permanent  legation. 
But  a  State  may  receive  a  permanent  legation  from 
one  State,  and  refuse  to  do  so  from  another.  Thus, 
the  Protestant  States  never  received  a  permanent  lega- 
tion from  the  Popes,  even  when  the  latter  were  heads 
of  a  State,  and  they  still  observe  this  rule,  although  some 
keep  a  permanent  legation  at  the  Vatican. 
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(2)  As  regiirtU  tomixjmry  oiivoyB,  it  is  likewifle  gene- 
rally reoogiiiscHl  among  tliose  writers  who  assert  the 
tiuty  of  a  State  to  receive  tenii)<)niry  envoys  under 
onliimry  tirnniLstances  that  there  are  exceptions  to 
that  ruh'.  Thus,  for  example,  a  State  which  knows 
beforehand  the  object  of  a  mission,  and  does  not  wish 
to  negotiate  thereon,  can  refuse  to  receive  the  mission. 
Thus,  further,  a  bellifjorent  can  refase  *  to  receive  a 
legation  from  the  other  beUigerent,  as  war  iiivoUrs  the 
rupture  of  all  peaceable  relations. 

§  375.  But  the  refusal  to  receive  an  envoy  must  not  r  .!•. 
be  confounded  with  the  refusal  to  receive  a  certain  indi- ! ,  ruin  ^ 
vidual  as  envoy.  A  State  may  be  ready  to  receive  a  ^"^'  , 
permanent  or  temporary  envoy,  but  may  object  to  the 
individual  selected  for  that  purpose.  International 
Law  gives  no  right  to  a  State  to  insist  upon  the  recep- 
tion of  an  intlividual  apjKunted  by  it  as  diplomatic 
envoy.  Every  State  can  refuse  to  receive  as  envoy  a 
person  objectionable  to  itself.  And  a  State  refusing 
an  individual  envoy  is  neither  compelled  to  specify 
what  kind  of  objection  it  has,  nor  to  justify  its  objec- 
tion. ThiLs,  for  example,  most  States  refuse  to  receive 
one  of  their  own  subjects  as  an  envoy  from  a  foreign 
State.-  Thus,  again,  the  King  of  Hanover  refused  in 
1847  to  receive  Count  von  Westphalen  as  minister  from 
Prussia,  because  he  was  of  the  Roman  Cathohc  faith. 
Italy  refused  in  1885  to  receive  Mr.  Keiley  as  ambas- 

*  But  thin  is  not  generally  recnj;-        nient  as  a     •    ■    *     ■    *      "  ' 
nii>c<l.      Sc«  Vattel,  iv.  ^  i'tl  ;  I'hilli-        anlm-eiv   . 

more,  ii.  §  138  ;  and  Pradier-FodAre,  capacity,   v  . 

Hi.  No.  1255.  lion  that   1. 

to  Bnlish   < 

*  In  caae  a  S'                    es  one  of  from  British  juri-oiu-iion. 
it*  own  eiihjcf't  -   .                .  I  tic  envoy  ever,  Article  15  of  tin    '}, 
of  a  •                     If,   It  hai>  to  grant  sur    les    Irmuiniit«-s    1' 
hinial!                     gea  of  such  envoys,  adopted  in  18^')  I'V  ' 

•ncluii  loriality.     Thiw  in  International   L.                              viv. 

the  t  ■  -uiney    v.    Oarbutt,  p.    244).    which                                    *o 

('*"'■"  — \'i  deoided  iitdividual  exem; 

I-  edited  to  tion.      See  also  1 

Cj;*....  ...,.  ,,.1  .  >  ,w.  »  iiiM.  wOovern-  Twi**,  i.  %  2<W.  t»iiw  i  .-.-.^.  -• 
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sador  of  the  United  States  of  America,  because  he  had, 
in  1871,  protested  against  the  annexation  of  the  Papal 
States.  And  when  the  United  States  sent  the  same 
gentleman  as  ambassador  to  Austria,  the  latter  refused 
him  reception  on  the  ground  that  his  wife  was  said  to  be 
a  Jewess.  Although,  as  is  apparent  from  these  examples, 
no  State  has  a  right  to  insist  upon  the  reception  of  a 
certain  individual  as  envoy,  in  practice  States  are  often 
offended  when  reception  is  refused.  Thus,  in  1832 
England  did  not  cancel  for  three  years  the  appoint- 
ment of  Sir  Stratford  Canning  as  ambassador  to  Russia, 
although  the  latter  refused  reception,  and  the  post  was 
practically  vacant.  In  1885,  when,  as  above  mentioned, 
Austria  refused  reception  to  Mr.  Keiley  as  ambassador, 
the  United.  States  did  not  appoint  another,  although 
Mr.  Keiley  resigned,  and  the  legation  was  for  several 
years  left  to  the  care  of  a  charge  d'affaires.^  To  avoid 
such  confhcts,  many  States  adopt  the  good  practice  of 
never  appointing  an  individual  as  envoy  without  having 
ascertained  beforehand  whether  he  would  be  "persona 
grata.  And  it  is  a  customary  rule  of  International  Law 
that  a  State  which  does  not  object  to  the  appointment 
of  a  certain  individual,  when  its  opinion  has  been  asked 
beforehand,  is  bound  to  receive  such  individual.^  The 
acceptance  of  a  proposal  to  appoint  a  certain  individual 
as  envoy  is  called  agreation. 
Mode  and  §  376.  lu  casc  a  State  does  not  object  to  the  reception 
of°RTcep^of  a  person  as  diplomatic  envoy  accredited  to  itself,  his 
^^^^-  actual  reception  takes  place  as  soon  as  he  has  arrived 
at  the  place  of  his  designation.  But  the  mode  of  recep- 
tion difiers  according  to  the  class  to  which  the  envoy 
belongs.     If  he  be  one  of  the  first,  second,  or  third  class, 

^  See  Moore,  iv.  §  638,  p.  480.  to  an  individual  to  whom  reception 

as  an  envoy  is  refused.     I  think  the 

^  The  question  is  of  interest  question  ought  to  be  answered  in  the 
whether  the  privileges  due  to  envoys  affirmative ;  see,  however,  Moore,  iv. 
must  be  granted  on  his  journey  home       §  666,  p.  668. 
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it  i&  the  duty  of  the  heuil  of  the  State  to  receive  him 
soleiimly  in  an  aiulience  with  uU  the  umuuI  ceremoiueB. 
For  thut  purjMKse  the  envoy  sendfi  a  copy  of  hih  creden- 
tials to  the  Foreign  OnUc,  whicli  arrau^e^  for  him  a 
sfiecial  aiKlieme  with  the  head  of  the  State,  when  he 
dehvers  in  jxTson  his  Keakn]  credentials.*  If  the  envoy 
be  a  charge  d'affaires  only,  he  is  received  in  audience 
hf  the  Secret^iry  for  Foreign  AfTairs,  to  whom  he  hands 
his  credential^.  Through  formal  reception  the  envoy 
becomes  olHcially  recognised,  and  can  officially  com- 
mence to  exercise  his  functions.  But  those  of  his  privi- 
leges (exterritoriahty  and  the  Lke)  which  concern  the 
safety  and  inviolability  of  his  person  must  be  granted 
even  before  his  official  reception,  as  his  character  as 
diplomatic  envoy  is  considered  t*)  date,  not  from  the 
time  of  his  official  reception,  but  from  the  time  when  his 
credentials  were  handed  to  him  on  leaving  his  home 
Stiite,  his  passports  furnishing  sufficient  proof  of  his 
diplomatic  character. 

§  377.  It  must  be  specially  observed  that  all  these  R«oepUon 
details   regarding  the  reception  of  diplomatic  envoys  "^  Con"** 
accredited  to  a  Sttite  do  not  applv  to  the  reception  of  R^^" 
envoys  sent  to  represent  the  several  States  at  a  congress  ferenc**. 
or  conference,  or  at  the  seat  of  the  Leiigue  of  Nations.  Len^u*  of 
As  such  envoys  are  not  accredited  to  the  State  on  whose  ^'•"'«»«- 
territory  the  congress  or  conference  takes  place,  or  the 
League  of  Nations  is  established,  that  State  hi\s  no  com- 
petence to  refuse  the  reception  of  the  ap|X)inteil  envoys, 
and  no  forimil  and  official  reception  of  the  latter  by  the 
head  of  the  State  need  take  place.     The  ap|K)inting 
States  merely  notify  the  apjK)intment  of  their  en\'  \ 
to  the  Foreign  Olliee  of  the  State  on  whase  territory  i:.' 
transactions  take  place,  the  envoys  call  u|)on  the  Foreign 
Secretary  after  their  arrival  to  introduce  themselves, 

*  DeUils  oonoeruing  rMeption  of  envoys  are  given  by  Twim,  L  I  81ft.  and 
Rivicr,  i.  p.  467. 
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and  they  are  courteously  received  by  him.  They  do 
not,  however,  hand  to  him  their  full  powers,  but 
reserve  them  for  the  first  meeting  of  the  congress  or 
conference,  where  they  produce  them  to  one  another, 
or  to  the  Secretariat  of  the  League  of  Nations. 


VI 

FUNCTIONS   OF  DIPLOMATIC  ENVOYS 

Rivier,  i.  §  37— UUmann,  §  49— Bonfils,  Nos.  681-683— Pradier-Fod6r6,  iii. 
§§  1346-1376— Hershey,  No.  260. 

On  Dipio-  §  378.  A  distinction  must  be  made  between  the  func- 
Functions  tious  of  permanent  envoys  and  those  of  envoys  for 
temporary  purposes.  The  functions  of  the  latter,  who 
are  either  envoys  ceremonial  or  envoys  pohtical  only 
temporarity  accredited  for  the  purpose  of  some  definite 
negotiations,  or  as  representatives  at  congresses  and 
conferences,  are  clearly  demonstrated  by  the  very 
purpose  of  their  appointment.  But  the  functions  of 
the  permanent  envoys  demand  closer  consideration. 
Their  regular  functions  may  be  grouped  together  under 
the  heads  of  negotiation,^  observation,  and  protection. 
But  besides  these  regular  functions,  a  diplomatic  envoy 
may  be  charged  with  other  and  more  miscellaneous 
functions. 
Negotia-  §  379.  A  permanent  ambassador  or  other  envoy  repre- 
sents his  home  State  in  the  totality  of  its  international 
relations,  not  only  with  the  State  to  which  he  is  accredited 
but  also  with  other  States.  He  is  the  mouthpiece  of 
the  head  of  his  home  State  and  its  Foreign  Secretary, 
as  regards  communications  to  be  made  to  the  State  to 

^  Negotiation  is  here  used  in  the  sense  it  comprises  only  such  inter- 
wider  sense  of  the  term,  comprising  course  between  States  as  is  directed 
every  diplomatic  communication  from  towards  securing  an  understanding, 
one  State  to  another.    In  its  narrower  See  below,  §  477. 
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wliiili  he  ill  at'cniliUxi.  lie  likfwisf  rf«<MVtv  tonmiuni- 
catioiiH  fn)m  tlie  ltttt<»r,  iiiui  rt»|)ortH  tlioni  to  hw  home 
Stato.  In  thin  way,  not  only  are  international  relations 
between  those  two  State.s  ftistertHl  and  negotiated,  hut 
also  8ueh  international  affairs  of  other  Staton  hh  are  of 
tjeneral  interest  to  all,  or  a  part  of,  the  nieniben*  of  the 
Family  of  Nations  are  diHCussed.  Owing  to  the  fact 
that  all  the  more  imjH)rtant  Powers  keep  permanent 
lepitioiis  accreiiited  to  one  another,  a  constant  exchange 
of  views  in  regard  to  aflairs  international  is  takini<  piaee 
between  them. 

§  380.  But  these  are  not  all  the  functions  of  per-  o» 
maiieiit  diplomatic  envoy.s.  Their  task  is,  further,  to 
observe  attentively  every  occurrence  which  might  alTec-t 
the  interest  of  their  home  States,  and  to  re|x)rt  such 
observations  to  their  Grovernments.  It  is  through  these 
reports  that  every  member  of  the  Family  of  Natioas 
is  kept  well  informed  in  regard  to  the  army  and  navy, 
the  finances,  the  pubhc  opinion,  and  the  commerce  and 
industry  of  foreign  countries.  And  it  must  be  specially 
observetl  that  no  State  that  receives  diplomatic  envoys 
has  a  right  to  prevent  them  from  exercising  their 
function  of  observation. 

§  381.  A  third  task  of  diplomatic  envoys  is  the  pro-  Prot«o 
tection  of  the  persons,  property,  and  interests  of  such 
subjects  of  their  home  States  as  are  within  the  boun- 
daries of  the  State  to  which  they  are  accredited.  If 
such  subjects  are  wronged  without  beijig  able  to  find 
redress  in  the  ordinaxy  way  of  ju^ice,  and  if  they  ask 
help  of  the  diplomatic  envoy  of  their  home  State,  he 
must  be  allowed  to  afford  them  protection.  It  is,  how- 
ever, for  the  Municipal  Liiw  and  regulations  of  his  home 
State,  and  not  for  International  Law,  to  prescribe  the 
Umits  within  which  an  envoy  has  to  aflord  protection 
to  his  compatriots. 
§  382.  Negotiation,  observation,  and   protection  are 
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tasks  common  to  all  diplomatic  envoys  of  every  State. 
But  a  State  may  order  its  permanent  envoys  to  perform 
other  tasks,  such  as  the  registration  of  deaths,  births, 
and  marriages  of  subjects  of  the  home  State,  legalisa- 
tion of  their  signatures,  issue  of  passports  for  them, 
and  the  like.  But  in  doing  this,  a  State  must  be  careful 
not  to  order  its  envoys  to  perform  tasks  which  are  by 
the  law  of  the  receiving  State  exclusively  reserved  to 
its  own  officials.  Thus,  for  instance,  a  State  whose 
laws  compel  persons  who  intend  marriage  to  conclude  it 
in  the  presence  of  its  registrars,  need  not  allow  a  foreign 
envoy  to  legahse  a  marriage  of  compatriots  before  its 
registration  by  the  official  registrar.  So,  too,  a  State 
need  not  allow  a  foreign  envoy  to  perform  an  act  which 
is  reserved  for  its  jurisdiction,  as,  for  instance,  the 
examination  of  witnesses  on  oath. 

§  383.  But  it  must  be  specially  emphasised  that 
envoys  must  not  interfere  with  the  internal  pohtical 
life  of  the  State  to  which  they  are  accredited.  It  cer- 
tainly belongs  to  their  functions  to  watch  political 
events  and  political  parties  with  a  vigilant  eye,  and  to 
report  their  observations  to  their  home  States.  But 
they  have  no  right  whatever  to  take  part  in  that  poli- 
tical life,  to  encourage  one  pohtical  party,  or  to  threaten 
another.  If  they  do  so,  they  abuse  their  position.  And 
it  matters  not  whether  an  envoy  acts  thus  on  his  own 
account,  or  on  instructions  from  his  home  State.  No 
strong  self-respecting  State  will  allow  a  foreign  envoy 
to  exercise  such  interference,  but  will  either  request  his 
home  State  to  recall  him  and  appoint  another  individual 
in  his  place,  or,  in  case  his  interference  is  very  flagrant, 
hand  him  his  passports  and  therewith  dismiss  him. 
History  records  many  instances  of  this  kind,^  although 


1  See  Hall  (§  98**),  Taylor  (§  322), 
and  Moore  (iv.  §  640),  who  discuss  a 
number  of  cases,  especially  that  of 
Lord   Sackville,   who    received    his 


passports  in  1888  from  the  United 
States  of  America  for  an  alleged 
interference  in  the  presidential 
election. 
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lu  many  casM  it  is  doubtful  wlietlior  the  euvoy  con- 
t-erneti  milly  abu^swl  liin  ollicc  for  the  purpose  of  inter- 
fering with  internal  |>ohtics. 


VII 

POSITION    OK    DII'LOMATIC   ENVOYS 

§384.  Diplomatic  envoys  are  just  as  little  subject*  Wpio. 
of  International  Law  as  are  heads  of  States  :    and  the  ?'*^'*' 
arguments  used   regarding  the  jK)siti()n  of  such  heads  *' '»^i«««« «* 
nuLst  also  be  apphed  to  tlie  position  of  diplomatic  envoys,  il^loti 
This  pt.sition  is  given  to  them  by  International  Law,  not  ''*'* 
as  individuals,   but  as   representative  agents  of  their 
States.     It  is  derived,  not  from  personal  rights,  but  from 
rights  and  duties  of  their  home  States  and  the  receiving 
States.     All  the  privileges  which,  according  to  Inter- 
national Law,  are  possessed  by  diplomatic  envoys  are 
not  rights  given  to  them  by  International  Law,  but 
rights  given  by  the  Municipal  Law  of  the  receiving  States 
in  compliance  with  an  international  right  belonging  to 
their  home  States.     For  International  Liiw  gives  a  right 
to  every  State  to  demand  for  its  diplomatic  envoi's  cer- 
tain privileges  from  the  Municipal  Law  of  a  foreign  State. 
Thus,  a  diplomatic  envoy  is  not  a  subject,  but  an  object 
of  International  Law,  and  is,  in  thus  regard,  like  any 
other  individual. 

§  385.  Privileges   due    to   diplomatic   envoys,    apart  PriTii«gM 
from  ceremonial  honours,  have  reference  to  their  in- i^^u 
violabihty  and  to  their  so-called  exU?rritoriality.     The  'V*'^'^ 
reasons  why  these  privileges  must  be  granted  are  that 
diplomatic  envoys  are  representatives  of  States  and  of 
their  dignity,^  and,  further,  that  they  could  not  exercise 
their    functions    perfectly    unless    they   enjoyed    such 

*  S«>  abuvc.  §  344  »  jj^  »bov«,  {  121. 
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privileges.  For  it  is  obvious  that,  were  they  Hable  to 
ordinary  legal  and  political  interference  like  other 
individuals,  and  thus  more  or  less  dependent  on  the  good- 
will of  the  Government,  they  might  be  influenced  by 
personal  considerations  of  safety  and  comfort  to  a  degree 
which  would  materially  hamper  them  in  the  exercise 
of  their  functions.  It  is  equally  clear  that  if  their  full 
and  free  intercourse  with  their  home  States  through 
letters,  telegrams,  and  couriers  were  liable  to  interfer- 
ence, the  objects  of  their  mission  could  not  be  fulfilled. 
In  this  case  it  would  be  impossible  for  them  to  send 
independent  and  secret  reports  to,  or  receive  similar 
instructions  from,  their  home  States.  From  the  con- 
sideration of  these,  and  various  cognate  reasons,  their 
privileges  seem  to  be  inseparable  attributes  of  the 
very  existence  of  diplomatic  envoys.^ 


VIII 

INVIOLABILITY  OF  DIPLOMATIC   ENVOYS 

Grotius,  ii.  c.  18,  §  4— Vattel,  iv.  §§  80-107— Hall,  §§  50,  98*— Phillimore, 
ii.  §§  154-175— Twiss,  i.  §§  216-217— Moore,  iv.  §§  657-659— Hershey, 
Nos.  271-274— Ullmann,  §  50— Geffcken  in  Holtzendorff,  iii.  pp.  648-653 
— Rivier,  i.  §  38— Nys,  ii.  pp.  425-428— Bonfils,  Nos.  684-699— Pradier- 
Fod6r6,  iii.  §§  1382-1393— M6rignhac,  ii.  pp.  264-273— Fiore,  ii.  Nos. 
1127-1143— Calvo,  iii.  §§  1480-1498— Martens,  ii.  §  11— Crouzet,  De 
rinviolabilite  .  .  .  des  Agents  diplomatiques  (1875) — Praag,  No.  205 — 
Satow,  Diplomatic  Practice,  i.  §§  279-311. 

Protec-         §  386.  Diplomatic  envoys  are  just  as  sacrosanct  as 
to^Dip^o-  heads  of  States.     They  must,  therefore,   be  afforded 
Enwys     special  protection  as  regards  the  safety  of  their  persons, 
and  be  exempted  from  every  kind  of  criminal  juris- 
diction by  the  receiving  States.     The  protection  due 
to   diplomatic   envoys   must  find  its   expression,   not 

^  The  Institute  of  International  diplomatic  envoys,  and  drafted  a 
Law,  atjitsfmeeting'j^at  Cambridge  body  of  seventeen  rules  in  regard 
in  1895,tdiscussed  the  privileges  of       thereto ;  see  Annuaire,  xiv.  p.  240. 
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only  in  the  nei*etisary  police  ineasurets  for  tbe  preven- 
tion of  otloiue^,  but  also  in  specially  severe  puiu/>h- 
ment«  for  olTenders.  Thus,  according  to  Knglii^h 
C'rnninal  Liiw,*  every  one  is  guilty  of  a  iniK(ionnMn(jur 
who,  by  force  or  personal  restraint,  violates  any 
privilege  conferred  upon  the  diplomatic  representatives 
of  foreign  countries,  or  who  sets  ^  forth  or  prosecutes 
or  executes  any  writ  or  process  whereby  the  person  of 
any  diplomatic  reprevSentative  of  a  foreign  country, 
or  the  i)erson  of  a  servant  of  any  such  representative, 
is  arrested  or  imprLsoned.  The  protection  of  diplo- 
matic envoys  is  not  restricted  to  their  own  person, 
but  must  be  extended  to  the  members  of  their  fanuly 
and  suite,  to  their  official  residence,  their  furniture, 
carriages,  papers,  and  Ukewise  to  their  intercourse  with 
their  home  States  by  letters,  telegrams,  and  special 
messengers.  Even  after  a  diplomatic  mission  has  come 
to  an  end,  the  archives  of  an  embassy  must  not  be 
touched,  provided  they  have  been  put  under  seal  and 
confided  to  the  protection  of  another  envoy. ^ 

§  387.  As  regards  the  exemption  of  diplomatic  envoys  Exemp- 
from  criminal  jurisdiction,  the  theory  and  practice  of  cnmimij" 
International  Law  agree  nowadays  *  that  the  receiving '^""**'^' 
.States  have  no  right,  under  any  circumstances  whatever, 
to  prosecute  and  punish  diplomatic  envoys.     But  among 
writei-s  on  International  Law  the  question  is  not  settled 
whether  the  coimnands  and  injunctions  of  the  laws  of 
the  receiving  States  concern  diplomatic  envoys  at  ail, 
so  that  they  must  comply  with  them,  although  it  is 
admitted  that  they  can  never  be  prosecuted  and  punished 

'  Se«    Stephen's    Dtj'St,    Articles  of  th«  existing  Uw  in  EngUnd,  Aod 

96-07.  nut  a«  creating  new  Uw. 

•  7   Anne.   o.    12,    §§   3-6.      This  ,  c        .  e  i/va  /  #   i# 

^•tute,  wh/ch  w«  paLed    .n    1708  ,       ^,  •^^r^J  ^^,^?T  "^  ^'^ 

in     oonaequenoe     of^he     Rui«.*n  '«fr..~).  .nd  below.  |  411. 
Mnb«M*dor  in  London  having  b«>en  '   '■-    '  -rnier   times   there  w»  do 

vrestad    for   a   debt    of    £300,    has  amongst   publioisU.     8m 

•l«»y«  been  oonaidered  asdeolaratoo'  i ->  ti.  fi  156. 

VOL.  I.  2n 
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for  any  breach.^  This  question  ought  to  be  decided  in 
the  negative,  for  a  diplomatic  envoy  must  in  no  respect 
be  considered  to  be  under  the  legal  authority  of  the 
receiving  State.  But  this  does  not  mean  that  a  diplo- 
matic envoy  must  have  a  right  to  do  what  he  likes. 
The  presupposition  of  the  privileges  he  enjoys  is  that 
he  acts  and  behaves  in  such  a  manner  as  harmonises 
with  the  internal  order  of  the  receiving  State.  He  is 
therefore  expected  voluntarily  to  comply  with  all  such 
commands  and  injunctions  of  the  Municipal  Law  as 
do  not  restrict  him  in  the  effective  exercise  of  his  func- 
tions. In  case  he  acts  and  behaves  otherwise,  and 
disturbs  the  internal  order  of  the  State,  the  latter  will 
certainly  request  his  recall,  or  send  him  back  at  once. 

History  records  many  cases  of  diplomatic  envoys  who 
have  conspired  against  the  receiving  States,  but  have 
nevertheless  not  been  prosecuted.  Thus,  in  1584,  the 
Spanish  ambassador  in  England,  Mendoza,  plotted  to 
depose  Queen  Ehzabeth ;  he  was  ordered  to  leave  the 
country.  In  1587  the  French  ambassador  in  England, 
L'Aubespine,  conspired  against  the  Hfe  of  Queen  Ehza- 
beth ;  he  was  simply  warned  not  to  commit  a  similar 
act  again.  In  1654  the  French  ambassador  in  England, 
De  Bass,  conspired  against  the  life  of  Cromwell ;  he  was 
ordered  to  leave  the  country  within  twenty-four  hours. ^ 
Limita-  §  388.  As  diplomatic  envoys  are  sacrosanct,  the  prin- 
invioia-  ciplc  of  their  inviolabihty  is  generally  recognised.  But 
bihty.  there  is  one  exception.  For  if  a  diplomatic  envoy 
commits  an  act  of  violence  which  disturbs  the  internal 
order  of  the  receiving  State  in  such  a  manner  as  makes 
it  necessary  to  put  him  under  restraint  for  the  purpose 
of  preventing  similar  acts,  or  if  he  conspires  against 
the  receiving  State  and  the  conspiracy  can  be  made 

1  The    point    is    thoroughly    dis-       litdt  (1896),  pp.  71-90. 
cussed    by    Beling,    Die    strafrecht-  *  These   and  other  cases  are  dis- 

liche    Bedeutung    der    Exterritoria-       cussed  by  Phillimore,  ii.  §§  160-165. 
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futile  only  by  putting  him  umler  robtraint,  be  may  be 
arrested  for  the  time  being,  althoiigii  he  mimt  in  due 
time  be  8af<*ly  sent  honn*.  Thus  in  1717  the  SwtHJish 
ambassador,  Ciylienluirg,  in  London,  who  wan  an  a(  com- 
plice in  a  plot  against  King  George  i.,  Wiu»  arretted, 
and  his  papers  were  searched.  In  1718  the  Spaniiih 
ambassador  in  France,  Prince  Cellanmre,  was  placed  in 
ciistcHly,  because  he  organised  a  conspiracy  against  the 
French  (iovernment.*  It  must  be  emphasised  that  a 
diplomatic  envoy  cannot  complain  if  he  is  injured  in 
consequence  of  liis  own  unjustifiable  behaviour,  as 
for  instance  in  attacking  an  individual  who  in  self- 
defence  retaliates,  or  in  umeasoiuibly  or  wilfully  placing 
himseli  in  dangerous  or  awkward  positions,  such  as  in 
a  disorderly  crowd.'- 

IX 

EXTERRITORIALITY    OF   DIPLOMATIC   ENVOYS 

Grotius,  ii.  o.  18,  S§  9  and  10— VatU-1,  iv.  §§  »0  119— Hall,  §§  50.  52,  53— 
WcstUke,  i.  pp.  '273-28:1— Phillimore,  ii.  §§  176-210— Taylor,  §^  299-315 
— Twiss,  i.  §^217  '221— Moore,  ii.  §§291  :W4,and  iv.  §§660-669— Hershey, 
N.JB.  270  and  275-280— UUiuann,  §  ."iO-^.t-ffoken  in  Holiiendorff,  iii. 
pp.  654  659— Nys,  ii.  pp.  406  433— Rivier,  i.  §  38— Bontiln,  No«.  700- 
721— Pradier-Fod^i^,  iii.  §§  1396  1495— M^riKnha<-,  ii.  pp.  249-294— 
Fiore,  ii.  Nos.  1 145-1  n53—Calvo,  iii.  §§  1499-1531— Martc-ne,  ii.  ^  12- 
14 — (julUchrtlck,  LHt  Ext^rritorialUat  der  GesandUn  (1878) — Heyking, 
L' Kxlerritorialit^  (1889) — Oditr,  DfS  PrivUegte  et  Immuiiths  da  A'jent* 
diffomatiqxi^s  (inyO) — Vercamer,  Dta  Fninch\»tf  diplomat\tiuf$  tt  gpMaU- 
meiU  dt  r Exterritoriaiile  (1891) — Droin,  L' Exterritorial Ut:  de*  Agent* 
rfip/ofmi/i^uu  (1895)— Mirre,  Die  SteUxing  der  volkerrtchUidun  Litemtur 
itir  Lthre  ixw  den  nogtuamUen  Xehntrechtm  der  ge*atul4cha/Ui(hen 
Funiuivtuirt  (1904) — Ozan&iu,  L' Itnmunite  cit'iie  de  JuriMliction  dts  AgenU 
'     '  ■  ituf   (iyi2)— Pi-aan,    Nus.    4'J-68,    163.    and    20:^-226— Sato w, 

•  Pnidice,   I.   U  312  :{47. 

§  389.  The   exterritoriahty   which   must   be   granted 
to  diplomatic  envoys  by  the  Municipal  Laws  of  all  the 

'   DeLu:.                    ^  thee*  ca.ses  art-  in^;  '1 

fiTen  bj    :               :- .  ii.  ?§  16«i  and  byil  ^ 

170.  at  1'  ig«  in  1896 

*  S«e  Article  ti  uf  the  rules  regard-  {Anu. 
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Reason     members  of  the  Family  of  Nations  is  not,  as  in  the 
ti'olli'''    ^^s®  ^^  sovereign  heads  of  States,  based  on  the  principle 
Character  ^j^r  in  farem  non  habet  iynperium,  but  on  the  necessity 
ritoriai-    that  cnvoys  must,  for  the  purpose  of  fulfilhng  their 
'^^"         duties,  be  independent  of  the  jurisdiction,  the  control, 
and  the  hke,  of  the  receiving  States.     Exterritoriality, 
in  this  as  in  every  other  case,  is  a  fiction^  only,  for 
diplomatic    envoys   are    in    reahty   not   without,   but 
within,  the   territories   of   the  receiving  States.     The 
term     '  Exterritoriality '     is     nevertheless     valuable, 
because  it  demonstrates  clearly  the  fact  that  envoys 
must,  in   most  respects,    be   treated   as   though  they 
were  not  within  the  territory  of  the  receiving  States. ^ 
The  so-called  exterritoriality  of  envoys  takes  practical 
form  in  a  body  of  privileges  which  must  be  severally 
discussed. 
Immunity     §  390.  The  first  of  these  privileges  is  immunity  of 
of^Domi-  (jQj^jgjig^  j^Y^Q  so-called  Franchise  de  Vliotel.     The  present 
immunity  of  domicile  has  developed  from  the  former 
condition  of  things,  when  the  official  residences  of  envoys 
were  in  every  respect  considered  to  be  outside  the  terri- 
tory of  the  receiving  States,  and  when  this  exterri- 
toriality was,  in  many  cases,  even  extended  to  the  whole 
quarter  of  the  town  in  which  such  a  residence  was 
situated.     One  used  then  to  speak  of  the  Franchise  du 
quartier  or  the  Jus  quarteriorum.     And  an  inference 
from  this  Franchise  du  quartier  was  the  so-called  right 
of  asylum,  envoys  claiming  the  right  to  grant  asylum, 
within  the  boundaries  of  their  residential  quarters,  to 
every  individual  who  took  refuge  there.  ^    But  already 

^  See  Praag,  Nos.  49-54.  States  in  former  centuries,  it  is  of 

2  With    a    few     exceptions     (see       ^"*,^"«^^  .^?   "f  ^    V'f  .^'?'"t  ^'"^ 
Droin,  L'Exterritorialite  des  Agents       not  consider  it  postulated  by  Inter- 

diplomafigues     (1895),     pp.     32-43),        "^V??-        T'«    /«?®  ^T 

all  publicists  accept  the    term   and        "^^^^  ("•  «;  ^^:  M)  =      Ex  concess- 

the  fiction  of  exterritoriality.  ^^^ ,  P«".^«^  ^^l.'^^   ^Pf  ^^^^™  ^g^>, 

istud  emm  juris  gentium  non  est. 

^  Although  this  right  of  asylum       See     also     Bynkershoek,    De    Foro 

was     certainly    recognised    by    the       Legatorum,  c.  21. 
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in  the  seventeenth  century  most  States  opposed  this 
Franchise  du  quartier,  and  it  totally  disappeared  in  the 
eighteenth  century,  leaving  behind,  however,  the  claim 
of  envoys   to  grant  asylum   within   their  official   resi- 
dences.    Thus,  when  in  17l!G  tlic  Duia*  of  Kipperda,  first 
minister  to  Phihp  v.  of  Spain,  who  was  accased  of  high 
treason  and  had  taken  refuge  in  the  residence  of  the 
English  ambassador  in  Madrid,  was  forcibly  arrested 
there  by  order  of  the  Spanish  (Government,  the  British 
Government  complained  of  this  act  as  a  violation  of 
International  Law.^    Twenty-one  years  later,  in  1747, 
e  similar  case  occurred  in  Sweden.     A  merchant  named 
Springer  was  accused  of  high  treason,  and  took  refuge 
in  the  house  of  the  English  ambassador  at  Stockholm. 
On  the  refusal  of  the  English  envoy  to  surrender  Springer, 
the  Swedish  Grovernment  surrounded  the  embassy  with 
troops,  and  ordered  the  carriage  of  the  envoy,  when 
leaving  the  embassy,  to  be  followed  by  mounted  soldiers. 
At  last  Springer  was  handed  over  to  the  Swedish  Govern- 
ment under  protest,  but  England  complained  and  re- 
called her  ambassador,   as  Sweden   refused    to  make 
the    required    reparation.^      As    these    two    examples 
show,    the    right   of    asylum,    although    claimed    and 
often  conceded,   was  nevertheless  not   universally  re- 
cognised.    During  the  nineteenth  century  all  remains 
of  it  vanished,  and  when  in  1867  the  French  envoy  in 
Lima  claimed  it,  the  Peruvian  Govermnent  refused  to 
concede  it.^ 

*  See    Martens,  Causes    calibres,        Westlake,  i.    p.   "282;    Moore,  ii.  §§ 
1.  p.  178.  291-304  ;  Gilkit  in  A. J.,  iii.  (1909), 

*  See    Martens,  Causes    e^Ubres,        pp.    562-595;    Koltin    in    H.Q.,    xv. 
ii.   p.   52.  (190S).  pp.   461  508;  Scelle  in  R.O., 

•The     South     American    States,  xix.    (1912),    pp.     623  634;     Moore. 

I'eru  exoeptetl,  still  gnint  to  foieign  Asylum  in  LtijatiottJt  and  Cuusuhitet, 

'  iivoys  the  riglit  to  atiniil  auyluni  to  awl  in   Wsse/s  (1892)  (a  reprint  from 

political  refiij^eea  in  time  of  reTolu-  the  Political  Science  (Quarterly,  vol. 

tion.      It  is,  however,  acknov^ltnlj^eil  vii.)  ;     Tobar    y    Borgono,     L'AsUe 

that  this  light  is  not  ba.sed  upon  a  iiU'ivie  deiyint  le  Droii  international 

rule  uf  International  Law,  but  merely  (1912).     That    in    praotioe    in  times 

upon   local  usage.     See  Hall,  §  52 ;  of  revolution  and  of  persecution  of 


566  DIPLOMATIC   ENVOYS 

Nowadays  the  official  residences  of  envoys  are,  in  a 
sense  and  in  some  respects  only,  considered  as  though  they 
were  outside  the  territory  of  the  receiving  States.  For 
the  immunity  of  domicile  granted  to  diplomatic  envoys 
comprises  the  inaccessibility  of  these  residences  to 
officers  of  justice,  pohce,  or  revenue,  and  the  like,  of 
the  receiving  States  without  the  special  consent  of  the 
respective  envoys.^  Therefore,  no  act  of  jurisdiction  or 
administration  of  the  receiving  Governments  can  take 
place  within  these  residences,  except  by  special  permis- 
sion of  the  envoys.  And  the  stables  and  carriages  of 
envoys  are  considered  to  be  parts  of  their  residences. 
But  such  immunity  of  domicile  is  granted  only  in  so  far 
as  it  is  necessary  for  the  independence  and  inviolability 
of  envoys,  and  the  inviolabihty  of  their  official  docu- 
ments and  archives.  If  an  envoy  abuses  this  immunity, 
the  receiving  Government  need  not  bear  it  passively. 
There  is,  therefore,  no  obhgation  on  the  part  of  the 
receiving  State  to  grant  an  envoy  the  right  of  affording 
asylum  to  criminals,  or  to  other  individuals  not  belong- 
ing to  his  suite.  Of  course,  an  envoy  need  not  deny 
entrance  to  criminals  who  want  to  take  refuge  in  the 
embassy.  But  he  must  surrender  them  to  the  prosecut- 
ing Government  at  its  request,  and  if  he  refuses,  any 
measures  may  be  taken  to  induce  him  to  do  so,  apart 
from  such  as  would  involve  an  attack  on  his  person. 
Thus,  the  embassy  may  be  surrounded  by  soldiers,  and 

certain  classes  of  the  population  envoy,  if  the  property  of  his  home 
asylum  is  occasionally  granted  to  State,  be  confiscated  after  his  de- 
refugees,  and  respected  by  the  local  parture  l)y  the  State  on  the  territorj^ 
authorities,  there  is  no  doubt ;  but  of  which  it  is  situated  as  a  measure 
this  occasional  practice  does  not  of  reprisals?  During  the  World  War, 
shake  the  validity  of  the  general  rule  on  August  25,  1916,  the  Italian 
of  International  Law,  according  to  Government  confiscated  the  Palais 
which  there  is  no  obligation  on  the  de  Venice  in  Pvome,  which  was  the 
part  of  the  receiving  State  to  grant  to  seat  of  the  Austrian  Legation  at  the 
envoys  the  right  of  affording  asylum  Holy  See,  as  a  measure  of  reprisals 
to  individuals  not  belonging  to  their  against  the  bombardment  of  Venice 
suites.  See,  however,  Moore,  ii.  by  Austrian  aircraft.  See  Seelle  in 
§  293.  R.G.,  xxiv.  (1917),  pp.  2i4-255,  and 
^  Can  the  official  residence  of  an  below,  vol.  ii.  §  247. 
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eventually  the  criininul  may  even  forcibly  be  taken  out 
of  the  embassy.  But  such  measures  of  force  are  justi- 
fiable only  if  the  case  is  an  urgent  one,  and  aftc»r  the 
envoy  has  in  vain  l:>een  re(|iiirtHl  to  surrender  the 
criminal.  Further,  if  a  crime  is  committ*^^  inside  the 
house  of  an  envoy  by  an  individual  who  does  not  enjoy 
personally  the  privilege  of  exterritoriality,  the  criminal 
must  be  surrendered  to  the  local  (government.  The 
case  of  Nikitschenkow,  which  occurretl  in  Paris  in  1867, 
is  an  instance  thereof.  Nikitschenkow,  a  Russian 
subject  not  belonging  to  the  Russian  legation,  made  an 
attempt  on,  and  wounded,  a  member  of  that  legation 
within  the  precincts  of  the  embassy.  The  French  poHce 
were  called  in,  and  arrested  the  criminal.  The  RiLs.sian 
Government  required  his  extradition,  maintaining  that, 
as  the  crime  was  committed  inside  the  Russian  embassy, 
it  fell  exclusively  under  Russian  jurisdiction  ;  but  the 
French  Government  refused  extradition,  and  Russia 
dropped  her  claim. 

Again,  an  envoy  has  no  right  to  seize  a  subject  of  his 
home  State  who  is  within  the  boundaries  of  the  receiv- 
ing State,  and  keep  him  under  arrest  iiLside  the  embassy 
with  the  intention  of  bringing  him  away  into  the  power 
of  his  home  State.  An  insUince  thereof  is  the  case  of 
the  Chinaman,  Sun  Yat  Sen,  which  occurred  in  London 
in  1896.  He  was  a  pohtical  refugee  from  China,  living 
in  London,  and  was  induced  to  enter  the  house  of  the 
Chinese  legation  and  kept  under  arrest  there  in  order 
to  be  conveyed  forcibly  to  Cliina.  The  Chinese  envoy 
contended  that,  as  the  house  of  the  legation  was  Chinese 
territory,  the  Enghsh  Government  had  no  right  to  inter- 
fere. But  the  latter  did  interfere,  and  Sun  Yat  Sen 
was  released  after  several  days. 

In  contrast  to  this  case  may  be  mentioned  that  of 
Kalkstein  which  occurred  on  the  Continent  in  1670. 
Colonel  von  Kiilkstein,  a  Pnissian  subj«'ct,  ha<.l  tied  to 
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Poland  for  political  reasons,  since  he  was  accused  of 

high  treason  against  the  Prussian  Government.     Now 

Frederic  Wilham,  the  great  Elector  of  Brandenburg, 

ordered  his  diplomatic  envoy  at  Warsaw,  the  capital 

of  Poland,  to  obtain  possession  of  the  person  of  Kalk- 

stein.     On  November  28,  1670,  this  order  was  carried 

out.     Kalkstein  was  secretly  seized,  and,  wrapped  up 

in  a  carpet,  was  carried  across  the  frontier.     He  was 

afterwards  executed  at  Memel. 

Exemp-        §  391.  The  second  pri^dlege  of  envoys  in  reference 

Cdmina™  to  their  cxterritoriaHty  is  their  exemption  from  criminal 

and  Civil  ^-^^  ^[^[1  -jurisdiction.     As  their  exemption  from  criminal 

Junsdic-     .....  ..... 

tion.  jurisdiction  is  also  a  consequence  of  their  inviolabihty, 
it  has  akeady  been  discussed,^  and  we  have  here  only 
to  deal  with  their  exemption  from  civil  ^  jurisdiction. 
No  civil  action  of  any  kind  as  regards  debts  and  the 
hke  can  be  brought  against  them  in  the  civil  courts  of 
the  receiving  States.  They  camiot  be  arrested  for  debts, 
nor  can  their  furniture,  their  carriages,  their  horses,  and 
the  hke,  be  seized  for  debts.  They  cannot  be  pre- 
vented from  leaving  the  country  for  not  ha\ang  paid 
their  debts,  nor  can  their  passports  be  refused  to 
them  on  this  account.  Thus,  when  in  1772  the  French 
Government  refused  passports  to  Baron  de  Wrech, 
the  envoy  of  the  Landgrave  of  Hesse-Cassel  at  Paris, 
for  not  ha^-ing  paid  his  debts,  all  the  other  envoys  in 
Paris  complained  of  this  act  of  the  French  Govern- 
ment as  a  violation  of  International  Law.^  But  the 
rule  that  an  envoy  is  exempt  from  civil  jurisdiction 
has  certain  exceptions.  If  an  envoy  enters  an  appear- 
ance to  an  action  against  himself,  or  if  he  himself  brings 
an  action  under  the  jurisdiction  of  the  receiving  State, 
the  courts  of  the  latter  in  such  cases  have  ci^^l  juris- 

^  See  above,  §§  38"-388.  ^  See  Martens,  Causes  cdihres,  ii. 

*  See   Ozanam,  op.    cit.,  pp.   110-        p.  282. 
188. 
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diction  over  him.  And  the  same  is  vaUd  as  regards 
real  property  held  within  the  boundaries  of  the  receiv- 
ing State  by  an  envoy,  not  in  his  official  character, 
but  as  a  private  individual,  and  as  regards  mercantile  * 
ventures  in  which  he  might  engage  on  the  territory  of 
the  receiving  State.  But  although  in  these  cases  the 
local  courts  may  exercise  jurisdiction  over  him,  their 
judgments  cannot  be  enforced  if  he  refuses  to  comply 
with  them,  because  no  force  can  be  applied  against  an 
envoy. - 

§  392.  The  third  privilege  of  envoys  in  reference  to  Exemp- 
their  exterritoriahty  is  exemption  from  subpoena  as  sui.'poena 
witnesses.  No  envoy  can  be  obhged,  or  even  required,  ^^^'^^^' 
to  appear  as  a  witness  in  a  civil  or  criminal  or  adminis- 
trative court,  nor  is  an  envoy  obhged  to  give  evidence 
before  a  commissioner  sent  to  his  house.  A  remark- 
able case  of  this  kind  is  that  of  the  Dutch  envoy,  Dubois, 
in  Washington,  which  happened  in  1856.  A  case  of 
homicide  occurred  in  the  presence  of  M.  Dubois,  and 
as  his  evidence  was  absolutely  necessary  for  the  trial, 
the  Foreign  Secretary  of  the  United  States  asked  Dubois 
to  appear  before  the  court  as  a  witness,  recognising  the 
fact  that  Dubois  had  no  duty  to  do  so.  When  Dubois, 
on  the  advice  of  all  the  other  diplomatic  envoys  in 
Washington,  refused  to  comply  with  this  desire,  the 
United  States  brought  the  matter  before  the  Dutch 
Government.  The  latter  approved  of  Dubois'  refusal, 
but  authorised  him  to  give  evidence  under  oath  before 
the  American  Foreign  Secretary.  As,  however,  such 
evidence  would  have  had  no  value  at  all  according  to  the 

'  The  statute  of  7  Anne,  c.  12,  on  lot-al  jurisdiction  ;  see  the  CHSt-  of 
which  the  exemption  of  diplomatic  Maydalemi  Steam  Navigation  Co.  v. 
envoys  from  English  jiuiwliction  is  Martin,  (ISf)!!)!*  E.  and  K.  94,  over- 
based,  does  not  exclude  such  envoy  ruling  the  oa«e  of  Tailor  v.  Bftt, 
as  embarks  on  mercantile  ventures  (1854)  14C.H.  4S7.  See  also  West- 
from  the  lienefit  of  the  Act,  and  lake.  i.  277,  and  I'raap.  Nos.  H5*<7. 
the  practice  of  the  English  courts  *  See  lu  re  /•'raint,\>  Swirrz, 
grantM,  therefore,  to  foreign  envoys  ^Suarcz  v.  Stujrtz,  [1917  J  '-  C'h.  131; 
even  in  such  cases  exemption  from  [1918]  1  Ch.  176. 
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local  law,  Dubois'  evidence  was  not  taken,  and  the 
Government  of  the  United  States  asked  the  Dutch 
Government  to  recall  him.^ 

Although  an  envoy  cannot  be  compelled  to  give  evi- 
dence, if  he  chooses  for  himself  to  appear  as  a  witness, 
the  courts  can  make  use  of  his  evidence.  Thus  in  1881, 
at  the  trial  of  Guiteau  for  the  murder  of  President 
Garfield,  the  Venezuelan  envoy,  Senor  Comancho,  who 
was  present  when  the  crime  was  committed,  appeared 
as  a  witness  for  the  prosecution,  the  Venezuelan  Govern- 
ment having  authorised  him  to  do  so.^ 
Exemp-  §  393.  The  fourth  privilege  of  envoys  in  reference  to 
Police,  their  exterritoriality  is  exemption  from  the  pohce  of 
the  receiving  States.  Orders  and  regulations  of  the 
police  do  not  in  any  way  bind  them.  On  the  other  hand, 
this  exemption  from  police  does  not  carry  with  it  any 
privilege  for  an  envoy  to  do  what  he  likes  as  regards 
matters  which  are  regulated  by  the  police.  Although 
such  regulations  can  in  no  way  bind  him,  an  envoy  enjoys 
the  privilege  of  exemption  from  police  under  the  pre- 
supposition that  he  acts  and  behaves  in  such  a  manner 
as  harmonises  with  the  internal  order  of  the  receiving 
-  State.  He  is,  therefore,  expected  to  comply  voluntarily 
with  all  such  commands  and  injunctions  of  the  local 
police  as,  on  the  one  hand,  do  not  restrict  him  in  the 
effective  exercise  of  his  duties,  and,  on  the  other  hand, 
are  of  importance  for  the  general  order  and  safety  of 
.,  the  community.  Of  course,  he  cannot  be  punished  if 
he  acts  otherwise,  but  the  receiving  Government  may 
request  his  recall,  or  even  be  justified  in  taking  other 
measures  of  such  a  kind  as  do  not  injure  his  inviolabihty. 
Thus,  for  instance,  if,  in  time  of  plague,  an  envoy  were 
not  voluntarily  to  comply  wit'h  important  sanitary 
arrangements  made  by  the  local  police,  and  if  there  were 

1  See  Wharton,  i.  §  98  ;  Moore,  iv.  §  G62 ;  and  Calvo,  iii.  §  1520. 
^  See  Moore,  iv.  §  062. 
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^at  dan^iT  in  di'lay,  a  case  of  necessity  would  Ije 
createtl,  and  the  receiving  Government  would  be  justified 
in  the  exercise  of  reasonable  pressure  upon  the  envoy. 

§  394.  The  fifth  privilege  of  envoys  in  reference  to  Kx 
their  exterritoriality  is  exemption  from  taxes  and  the  i'.. 
hke.  As  an  envoy,  through  his  exterritoriality,  is  con-  ^'" 
sidered  not  to  be  subject  to  the  territorial  supremacy  of 
the  receiving  State,  he  must  be  exempt  from  all  direct 
personal  taxation,  and,  therefore,  need  not  pay  either 
income-tax  or  other  direct  taxes.  As  regards  rates,  it 
is  necessary  to  draw  a  distinction.  Payment  of  rates 
imposed  for  local  objects  from  which  an  envoy  himself 
derives  benefit,  such  as  sewerage,  lighting,  water,  night- 
watch,  and  the  like,  can  be  recjuired  of  the  envoy, 
although  often  ^  this  is  not  done.  Other  rates,  however, 
such  as  poor-rates  and  the  hke,  he  camiot  be  requested 
to  pay.  As  regards  customs  duties,  International  Law 
does  not  claim  the  exemption  of  envoys  therefrom.  In 
practice,  and  by  coui-tesy,  however,  the  Municipal  Laws 
of  many  States  allow  diplomatic  envoys,  within  certain 
limits,  to  receive  free  of  duty  goods  intended  for  their 
own  private  use.  If  the  house  of  an  envoy  is  the  pro- 
pert  v  of  his  home  State,  or  his  own  property,  the  house 
need  not  be  exempt  from  property  t^ax,  although  it  is 
often  so  by  the  courtesy  of  the  receiving  State.  Such 
property  tax  is  not  a  personal  and  direct,  but  an  in- 
direct tax. 

§  395.  A  sixth  privilege  of  envoys  in  reference  to  RiKht  of 
their  exterritoriahty  is  the  so-called  Right  of  C'hai)el    '*'* 
{droit  de  chapelle  or  droit  du  culte).     This  is  the  privi- 
lege of  having  a  private  chapel  for  the  practice  of  his 
own  religion,  which  must  be  grantetl  to  an  envoy  by 
the  Municipal  Law  of  the  receiving  State.     A  privilege 

'  Ar,    for    inRtanof,    in     Ktif^Iand  Pa riiiut/tj  v. /*'"-■•' ?•"■"'  '•  ''  *'  '•■ 

wht-ri-   the   payiutut    of    local    niU-s  132,  mui  M-irn.  o) 

cannut  be  enforcwi  \>y  suit  ordistre&s  *^4  Q.  1V1»    •'••'^ 

agaiDflt  a  member  of  a  legatioD  ;  see  i.  p.  2lH. 
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of  great  worth  in  former  times,  when  freedom  of  reh- 
gious  worship  was  unknown  in  most  States,  it  has  at 
present  a  historical  value  only.  But  it  has  not  dis- 
appeared, and  might  become  again  of  practical  import- 
ance in  case  a  State  should  in  the  future  give  way  to 
reactionary  intolerance.  It  must,  however,  be  emphasised 
that  the  right  of  chapel  need  only  comprise  the  privi- 
lege of  religious  worship  in  a  private  chapel  inside  the 
official  residence  of  the  envoy.  No  right  of  having  and 
tolHng  bells  need  be  granted.  The  privilege  includes 
the  office  of  a  chaplain,  who  must  be  allowed  to  perform 
every  rehgious  ceremony  within  the  chapel,  such  as 
baptism  and  the  like.  It  further  includes  permission 
to  all  the  compatriots  of  the  envoy,  even  if  they  do  not 
belong  to  his  retinue,  to  take  part  in  the  service.  But 
the  receiving  State  need  not  allow  its  own  subjects  to 
take  part  therein. 
Seif-juris-  §  396.  The  seventh  and  last  privilege  of  envoys  in 
reference  to  their  exterritoriality  is  self -jurisdiction 
within  certain  limits.  As  the  members  of  an  envoy's 
retinue  are  considered  exterritorial,  the  receiving  State 
has  no  jurisdiction  over  them,  and  the  home  State  may 
therefore  delegate  civil  and  criminal  jurisdiction  to  the 
envoy.  But  no  receiving  State  is  required  to  grant 
self -jurisdiction  to  an  ambassador  beyond  a  certain 
reasonable  Hmit.  Thus,  an  envoy  must  have  jurisdic- 
tion over  his  retinue  in  matters  of  disciphne,  he  must  be 
able  to  order  the  arrest  of  a  member  of  his  retinue  who 
has  committed  a  crime  and  is  to  be  sent  home  for  his 
trial,  and  the  hke.  But  no  civihsed  State  would  nowa- 
days allow  an  envoy  himself  to  try  a  member  of  his 
retinue.  This  was  done  in  former  centuries,  as  the 
following  case  proves  :  The  Due  de  Sully,  then  Marquis 
de  Rosny,  was  sent  in  1603  by  Henri  iv.  of  France  on  a 
special  mission  to  England,  as  a  ceremonial  envoy  to 
congratulate  James  i.  upon  his  accession  to  the  throne. 
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On  the  very  day  of  his  arrival,  some  members  of  hifl 
retinue  fell  into  a  brawl  with  some  EngUshmen,  and 
one  of  the  latter  was  killed.  Sully  had  the  murderer 
seized,  and  called  top^thera  jury  of  some  Kreiiehmen  who 
had  aeeompauied  him  to  London.  This  jury  condemned 
the  culprit  to  death  for  murder,  and  he  was  handed  over 
to  the  Mayor  of  London  to  be  executed.  However,  the 
(.V)unt  of  Beaumont-llarley,  the  permanent  French 
ambassador  in  London,  obtained  from  James  I.  a  pardon 
for  the  convictetl  man.^ 


POSITION    OF    DIPLOMATIC    EN\'OYS    AS    REGARDS 
THIRD    STATES 

GrotJiis,  ii.  c.  18,  §  5— Vattcl.  iv.  ^  84-8<»— Hall,  §^  99-101-Phillimore,  ii. 
§§  172-175— Taylor,  §§  293-295— Moore,  iv.  ^§  643  644— Twiss,  i.  §  222— 
Hershey,  No.  272— Wheaton,  §^  244-247— UUuiann,  §  52— fieffckcn  in 
Iloltzendorf,  iii.  pp.  665-668— Heffter,  §  207— Rivier,  i.  §  39— Nys,  ii. 
p.  445— Pnulier-F.xl^r^,  iii.  §  1394— Fiore,  ii.  Nos.  1143-1144— Calvo, 
iii.  §§  1532-1539— Praag,  No.  227 — Satow,  DijJumalic  Practice,  i. 
§§  348-367. 

§  397.  Although,  when  an  individual  is  accredited  Po«»ibi« 
as  diplomatic  envoy  by  one  State  to  another,  these  two  *^****' 
States  alone  are  directly  concerned  in  his  appoint- 
ment, yet  the  position  of  an  envoy  must  be  considered 
in  those  cases  in  which  he  comes  in  contact  with  third 
States.  Several  such  cases  are  possible.  An  envoy 
may  travel  through  the  territory  of  a  third  State  to 
reach  the  territory  of  the  receiving  State.  Or  again, 
an  envoy  accredited  to  a  belhgerent  State  and  hving  on 
the  territory  of  the  latter  may  be  found  there  by  the 
other  belhgerent  who  militarily  occupies  such  territory. 

*  See  Martens,  Cau»u  cdlibrtM,  i.  p.  331.     See  al«o  the  two  ca^sef  rvportc^i 
by  Calvo,  iii.  §  1545. 
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Thirdly,  an  envoy  accredited  to  a  certain  State  might 
interfere  with  the  affairs  of  a  third  State. 
Envoy  §  398.  If  an  envoy  travels  through  the  territory  of 
througiT^  a  third  State  incognito  or  for  his  pleasure  only,  there 
o?Third^  is  no  doubt  that  he  cannot  claim  any  special  privileges 
State.  whatever.  He  is  in  exactly  the  same  position  as  any 
other  foreign  individual  travelling  there,  although  by 
courtesy  he  might  be  treated  with  particular  attention. 
But  matters  are  different  when  an  envoy,  on  his  way 
from  his  own  State  to  the  State  of  his  destination,  travels 
through  the  territory  of  a  third  State.  If  the  sending 
and  the  receiving  States  are  not  neighbours,  the  envoy 
probably  has  to  travel  through  the  territory  of  a  third 
State.  Now,  as  the  institution  of  legation  is  necessary 
for  the  intercourse  of  States,  and  is  firmly  established 
by  International  Law,  there  ought  to  be  no  doubt  that 
such  third  State  must  grant  the  right  of  innocent  passage 
(jus  transitus  innoxii)  to  the  envoy,  provided  that  it  is 
not  at  war  with  the  sending  or  the  receiving  State.  But 
other  privileges,!  especially  those  of  inviolability  and 
exterritoriahty,  need  not  be  granted  to  the  envoy. 
Moreover,  the  right  of  innocent  passage  does  not  include 
the  right  to  stop  on  the  territory  longer  than  is  necessary 
for  the  passage.  Thus,  in  1854,  Soule,  the  envoy  of  the 
United  States  of  America  at  Madrid,  who  had  landed 
at  Calais,  intending  to  return  to  Madrid  via  Paris,  was 
provisionally  stopped  at  Calais  for  the  purpose  of  ascer- 
taining whether  he  intended  to  make  a  stay  in  Paris, 
which  the  French  Government  wanted  to  prevent, 
because  he  was  a  French  refugee  naturalised  in  America, 
and  was  reported  to  have  made  speeches  against  the 
Emperor  Napoleon.  Soule  at  once  left  Calais,  and  the 
French  Government  declared,  during  the  correspondence 

^  The  matter,   which  has  always       opinion    of    Grotius,    Bynkershoek, 
been  disputed,  is  fully  discussed  by       and  Vattel. 
Twiss,  i.  §  222,  who  also  quotes  the 
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with  the  Uiutcd  Stiites  in  the  mutter,  that  there  wa« 
110  objection  to  Soule  traversing  France  on  his  way  to 
Madrid,  but  that  they  would  not  allow  liim  to  make  a 
sojourn  in  Paris,  or  anywhere  else  in  France.* 

But  no  right  of  ptussiige  need  be  granted  if  the  third 
State  is  at  war  with  the  sending  or  reeei\ing  State.  The 
envoy  of  a  belhgerent,  who  travels  through  the  terri- 
tory of  the  other  belhgerent  to  reach  the  place  of  his 
destination,  may  be  seized  and  treated  as  a  prisoner  of 
war.  Thus,  in  1744,  when  the  French  amba.ssador, 
Marechal  de  Belle-Isle,  on  his  w^ay  to  Berhn,  passed 
through  the  territory  of  Hanover,  which  country  was 
then,  together  with  England,  at  war  with  France,  he 
was  made  a  prisoner  of  war  and  sent  to  England. 
Again,  in  August  1917,  after  Cuba  had  entered  the 
World  War  as  an  AUied  Power,  Herr  von  Heinrichs, 
formerly  secretary  to  the  German  embassy  at  Madrid, 
was  arrested  and  made  a  prisoner  of  war  when  landing 
at  Havana  from  a  Spanish  steamer  on  which  he  was 
proceeding  to  Mexico,  where  he  was  being  transferred. 
On  the  other  hand,  the  envoy  of  a  belhgerent  who  travels 
to  his  neutral  destination  on  a  neutral  vessel  may  not 
be  forcibly  removed  and  made  a  prisoner  of  war  while 
the  vessel  is  on  the  open  sea.-  But  should  the  vessel 
enter  the  territorial  waters,  or  a  port,  of  the  other  belh- 
gerent, that  envoy  could  be  seized.  Therefore  when,  in 
November  1914,  during  the  World  War,  Count  Tarnowski, 
the  Austrian  envoy  to  the  United  States,  then  neutral, 
intended  to  travel  from  Rotterdam  to  America,  it  was 
necessary  to  ask  Great  Britain  for  a  safe-conduct.  Other- 
wise he  could  have  been  made  a  prisoner  of  war  when 
the  vessel  on  which  he  was  travelhng  entered  British 

'  Sc<  Whurlon,  1.  >;  97,  and  MtX)n.',  Blattci'                                                '.82. 

iv.  $643.      See  aliMj  Whi-dtoii,  ^  247.  mkI  in                                                  .^itai 

Ai:                            .  e    wuul'l    licciu    lo  Iamb,  p.  _■'•'• 

K'                            y   and  cxtcrntoh-  *  S<^  Tkt  7*fvii<  o«ae  bslow,  voL  ii. 

aLi..    -                      ci,     S««    WUMjn  V.  §  408  ri. 
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territorial  waters.^  The  same  procedure  was  necessary, 
for  the  same  reason,  when  in  1915  the  Austrian  ambas- 
sador at  Washington,  Dr.  Dumba,  and  in  1917  the 
German  ambassador  at  Washington,  Count  Bernsdorff, 
desired  to  return  to  their  home  States. 
Envoy  §  399.  When  in  time  of  war  a  belhgerent  occupies 

■BeSige^  the  Capital  of  an  enemy  State  and  finds  there  envoys  of 
rent  on     other  Statcs,  these  envoys  do  not  lose  their  diplomatic 

Occupied  _     ^  '  *'  ,  -L 

Enemy  privileges  as  long  as  the  State  to  which  they  are  accre- 
em  cry.  ^^-^^^  jg  -^^  existcncc.  As  military  occupation  does  not 
extinguish  a  State  subjected  thereto,  such  envoys  do 
not  cease  to  be  envoys.  On  the  other  hand,  they  are 
not  accredited  to  the  belligerent  who  has  taken  posses- 
sion of  the  territory  by  mihtary  force,  and  the  question 
is  not  yet  settled  in  International  Law  how  far  the 
occupying  belhgerent  has  to  respect  the  inviolabihty 
and  exterritoriahty  granted  to  such  envoys  by  the  law 
of  the  land  in  comphance  with  a  demand  of  Inter- 
national Law.  It  may  safely  be  maintained  that  he 
must  grant  them  the  right  to  leave  the  occupied  terri- 
tory. But  must  he  Hkewise  grant  them  the  right  to 
stay  ?  Has  he  to  respect  their  immunity  of  domicile 
and  their  other  privileges  in  reference  to  their  exterri- 
toriahty ?  Neither  customary  rules  nor  international 
conventions  exist  as  regards  these  questions,  which 
must,  therefore,  be  treated  as  open.  A  case  arose 
during  the  siege  of  Paris  in  1870  by  the  Germans.  Mr. 
Washburne,  United  States  ambassador  in  Paris,  claimed 
the  right  of  sending  a  messenger  with  despatches  to 
London  in  a  sealed  bag  through  the  German  lines.  But 
the  Germans  refused  to  grant  that  right,  and  did  not 

^  Similarly  a  member  of  the  suite  naval  attach^  to  the  German 
of  an  envoy  may  be  made  a  prisoner  legation  at  Madrid,  desired  to 
of  war  if  apprehended  in  a  third  return  to  Germany  by  crossing 
State  M-hich  is  at  war  with  his  home  France,  he  had  to  possess  a  safe- 
State.  Therefore,  when  in  February  conduct  from  the  French  Govern- 
1918,  during  the  World  War,  ment.  On  the  case  of  von  Papen, 
Captain  von   Krohn,   the    so-called  see  below,  vol.  ii.  §  218. 
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altor  thoir  dociaion  although  the  Government  of  the 
L'liitctl  StaU\s  protested.^ 

§  400.  There  \»  no  doubt  that  an  envoy  muBt  not  k«y^ 
iiitorfere  in  niattors  with  regard  to  which  the  State  to  ,IL  ^S 
wliich  he  is  accredit-tHl  is  involvwl  with  a  third  State.     If  ^•|V;*]!i"' 
he   does   interfere,    he   enjovK   no    privileges   whatever  >uic. 
against  such  thin!  State.     Thus,  in  1734,  the  Marquis 
de  Monti,  the  Fn>nch  envoy  in  Poland,  who  took  an 
active  p4\rt  in  the  war  l)etween   Poland  and   Russia, 
was  made  a  prisoner  of  war  !)y  the  Russiaas,  and  was 
not  releas»'(l  till  17."5<>.  altliougli  France  protested.^ 

XI 
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Orotio^  ii.  c.  18,  $  8— Vattel,  iv.  |§  190-124— HaU,  i  51— Philliniore,  ii. 
$§  18CI93— Twins,  i.  §  218— Moore,  iv.  $$  664-665— Ht-nihcy,  N-..  219— 
UUmann,  §§  47  and  51— Geffcken  in  Holtztndorf,  iii.  pp.  6«i0  661  — 
Heffter,  S  221— Ririer,  i.  pp.  458-461— Nya,  ii.  pp.  440-444— Pradier- 
Fod*r*.  iii.  8S  1472  1486— Fiore,  ii.  No«.  1164-1168— Caho,  iii.  $$  1548- 
1350— Martens,  ii.  §  16— Roederer,  Lk  rApplifaticn  dtM  Immuuit^M  de 
rAmba*»adeMr  au  Pertoimel  de  PAmbaMade  (1904),  pp.  22-84-Pni*«, 
NcML  829-2»--Satow.  Diplomatic  Practice,  i.  ^  375-383. 

§  401.  The  indi\iduals  accompanying  an  envoy  oflfi-  niffereot 
cially,  or  in  his  private  service,  or  as  members  of  his  „f  Mem- 
family,  or  as  couriers,  compose  his  retinue.    The  members  J^"*^ 
of  the  retinue  belong,  therefore,  to  four  diflFerent  classes. 
All  those  individuals  who  are  officially  attached  to  an 
envoy  are  members  of  the  legation,  and  are  appointed 
by  the  home  State  of  the  envoy.     To  this  first  clajss 
Ix'long  the  councillors,  attaches,  and  secretaries  of  the 
legation ;     the    chancellor   of    the    legation    and    his 
assistants  ;  the  interpreters,  and  the  like  ;  the  chaplain, 
the  doctor,  and  the  legal  advisers,  provided  that  they 
are  appointed  by  the  home  State,  and  are  sent  specially 

»  .See    Urlow.   vol.   u.   I    157.  *ml  '  Sa^    Maruu*.    CauM    edUbrtM, 

Wlmrlon.  i.  §  97.  i.  p.  'JUT- 

VOL,    I.  2o 


tiniM. 
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as  members  of  the  legation.  A  list  of  these  members 
of  a  legation  is  handed  by  the  envoy  to  the  Secretary 
for  Foreign  Afiairs  of  the  receiving  State,  and  is  revised 
from  time  to  time.  The  councillors  and  secretaries 
of  a  legation  are  personally  presented  to  the  Secretary 
for  Foreign  Affairs,  and  very  often  also  to  the  head  of 
the  receiving  State.  The  second  class  comprises  all 
those  individuals  who  are  in  the  private  service  of  the 
envoy,  such  as  servants  of  all  kinds,  the  private  secre- 
tary of  the  envoy,  the  tutor  and  the  governess  of  his 
children.  The  third  class  consists  of  the  members  of  the 
family  of  the  envoy — namely,  his  wife,  children,  and 
such  of  his  other  near  relatives  as  live  within  his  family, 
and  under  his  roof.  And,  lastly,  the  fourth  class  con- 
sists of  the  so-called  couriers.  They  are  the  bearers  of 
despatches  sent  by  the  envoy  to  his  home  State,  who  on 
their  way  back  also  bear  despatches  from  the  home  State 
to  the  envoy.  Such  couriers  are  attached  to  most  lega- 
tions to  guarantee  the  safety  and  secrecy  of  the  despatches. 
Privileges  §  402.  It  is  a  Universally  recognised  ^  rule  of  Inter- 
ber^o™  national  Law  that  all  members  of  a  legation  are  as  in- 
Legation.  yiolablc  and  exterritorial  as  the  envoy  himself.  They 
must,  therefore,  be  granted  by  the  receiving  State 
exemption  from  criminal  and  civil  jurisdiction,  exemp- 
tion from  pohce,^  subpoena  as  witnesses,  and  taxes.    They 

^  Some    authors,    however,    plead  a  secretary  to  the  Danish  legation, 

for  an  abrogation  of  this  rule.     See  The  inquest  necessary  in  such  cases, 

Martens,  ii.  §  16.  according  to  English  law,  could  not 

be  held,  because  the  Danish  legation 

^  A  case  of  this  kind  occurred  in  claimed  exemption  for  Schested  as 
1904  in  the  United  States.  Mr.  one  of  its  members.  The  body  was 
Gurney,  Secretary  to  the  British  therefore  conveyed  to  Copenhagen 
embassy  at  Washington,  was  fined  without  further  interference  by  the 
by  the  police  magistrate  of  Lee,  in  police.  Again,  when  in  February 
Massachusetts,  for  furiously  driving  1916  Roberto  Centaro,  the  first 
a  motor-car.  But  the  judgment  was  secretary  to  the  Italian  embassy  in 
afterwards  annulled,  and  the  fine  London,  committed  suicide  by  shoot- 
remitted.  Another  case  of  interest  ing  himself  in  a  hotel,  on  the  demand 
occurred  in  London  in  May  1913.  of  the  Italian  ambassador,  the 
The  body  of  a  young  man  was  re-  coroner  refrained  from  holding  an 
covered  from  the  river  Thames,  and  inquest,  and  the  police  did  not 
identified  as  that  of  Mogen  Schested,  further  interfere. 
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are  coiiBiderod,  like  the  envoy  liiiiuself,  to  retain  their 
ilomieile  within  their  home  State.  Children  lK)rn  to 
them  during  their  stay  within  the  receiving  State  are 
eoiLsidered  lus  JKirn  on  the  territory  of  the  home  State. 
And  it  must  be  emphasised  that  it  is  not  within  the 
envoy's  power  to  waive  these  privileges  belonging  to 
members  of  a  legation,*  although  the  home  State  itself 
can  waive  them.  Thus  when,  in  1909,  Wilhelm  Beckert, 
the  chancellor  of  the  (Jerman  legation  in  Santiago  de 
Chili,  murdered  the  porter  of  this  legation,  a  Chilian 
subject,  and  then  set  fire  t^)  the  chancery  in  order  to 
conceal  his  embezzlement  of  money  belonging  to  the 
legation,  the  German  Govermnent  consented  to  his 
being  prosecuted  in  Chili  ;  he  was  tried,  found  guilty, 
and  executed  at  Santiago  on  July  5,  1910.  On  the 
other  hand,  when  in  1915  Gottfried  Ruh,  a  registrar  of 
the  Swiss  legation  in  Berhn,  embezzled  monies  en- 
trusted to  the  legation,  the  Swiss  Government  asked 
the  German  Government  to  arrest  and  extradite  him 
to  Switzerland  ;  he  was  tried  at  Berne  in  June  1916, 
and  condemned  to  penal  servitude. 

§  403.  It  is  a  customary  rule  of  International  Law  Prinkfe* 
that  the  receiving  State  nmst  grant  to  all  pei-sons  in  s^rvanu* 
the  private  service  of  the  envoy,  provided  such  persoas 
are  not  subjects  of  the  receiving  State,  exemption  from 
civil  and  criminal  jurisdiction.^  But  the  envoy  can 
disclaim  these  exemptions,  and  these  persons  cannot 
then  claim  exemption  from  police,  imnuinity  of  domi- 
cile, and  exemption  from  taxes.  Thus,  for  instance,  if 
such  a  private  servant  commits  a  crime  outside  the 

'  See   In    re    HepulAie   of  Bolixw  Ix)ndon,  commitUxl  an  aatftult  uut- 

Krploration   Syndicate,    Ltd.,  [1914 J  tiide  the  embassy,    he    wui  arnwt«tl 

1      Ch.      139,     aiul      Imty      in      the  in    the   btable   ul    the   embaasy    and 

Law  ^/agazine  and    Hevievc,    xxxix.  ctvir^txl   before    a    looal  magutrata, 

|j.  'i49.  and   the   Hritirih    Fureign   Offio«  re- 

'  This  rule  aeema  to  be  every  where  funetl  to  rtx-ujiiiise  the  e\eiiiiiti.pii  of 

r«ooi{niiied  except   in  (iteut  Britain.  the   ctMchiuan   fixtiu   the   \ 

When,  in   1827,  a  cua<.-hiQan  uf  Mr.  dicttuiu     See  WharUm.  t  .         i 

iJalUtiu,  the  Aiuerican  luinister  in  Hall,  §  51. 


580  DIPLOMATIC    ENVOYS 

residence  of  his  employer,  the  pohce  can  arrest  him ; 
he  must,  however,  be  at  once  released  if  the  envoy  does 
not  waive  the  exemption  from  criminal  jurisdiction. 
Privileges  §  404.  Although  the  wife  of  the  envoy,  his  children, 
ofEnvoj^  ^^^  such  of  his  near  relatives  as  live  within  his  family 
and  under  his  roof  belong  to  his  retinue,  there  is  a  dis- 
tinction to  be  made  as  regards  their  privileges.  His 
wife  must  certainly  be  granted  all  his  privileges  in  so 
far  as  they  concern  inviolabihty  and  exterritoriality. 
As  regards,  however,  his  children  and  other  relatives, 
no  other  general  rule  of  International  Law  can  safely 
be  said  to  be  generally 'recognised,  than  that  they  must 
be  granted  exemption  from  civil  and  criminal  jurisdic- 
tion. But  even  this  rule  was  formerly  not  generally 
recognised.  Thus,  when  in  1653  Don  Pantaleon  Sa,  the 
brother  of  the  Portuguese  ambassador  in  London  and  a 
member  of  his  suite,  killed  an  Englishman  named 
Greenaway,  he  was  arrested,  tried  in  England,  found 
guilty,  and  executed.^  Nowadays  the  exemption  from 
civil  and  criminal  jurisdiction  of  such  members  of  an 
envoy's  family  as  Hve  under  his  roof  is  always  granted. 
Thus,  when  in  1906  Carlos  Waddington,^  the  son  of  the 
Chihan  envoy  at  Brussels,  murdered  the  secretary  of 
the  Chilian  legation,  the  Belgian  authorities  did  not 
take  any  steps  to  arrest  him.  Two  days  afterwards, 
however,  the  Chilian  envoy  waived  the  privilege  of  the 
immunity  of  his  son,  and  on  March  2  the  Chihan  Govern- 
ment likewise  agreed  to  the  murderer  being  prosecuted  in 
Belgium.  The  trial  took  place  in  July  1907,  but 
Waddington  was  acquitted  by  the  Belgian  jury. 
Privi-  §  405.  To  ensure  the  safety  and  secrecy  of  the  diplo- 

Couriers    matic  dcspatchcs  they  bear,  couriers  ^  must  be  granted 
of  Envoy,  exemption  from  civil  and   criminal  jurisdiction,   and 

^  The  case  is  discussed  by  Philli-  ^  See    the    valuable     information 

more,  ii.  §  169.  concerning    couriers     in     Embassies 

2  See     E.G.,     xiv.     (1907),     pp.  and     Foreign     Courts     (1855),    pp. 

159-165.  178-199. 
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atTonUnl  sfXH'ial  protoction  during  the  exerciue  of  their 
oiYnv.  It  is  tlaivforc  usual  to  provide  them  with 
8|KHial  pass|)ort8.  It  is  particuhirly  ir!i|)ortant  to 
obsorvr  that  tlioy  must  have  the  right  of  inncK-ent 
passage  tlirough  third  State's,  and  that,  acroniing  to 
general  usiige,  those  parts  of  their  luggagt*  which  eon- 
tiiin  diplomatic  despatches,  and  are  senlwl  with  the 
ofik'ial  seal,  must  not  be  opened  and  searched.* 


XII 

TERMINATION   OF   DIPLOMATIC   MISSION 

\attel.  iv.  §i5  125  I'Jti -Hall.  §  9S**  — Phillimnre.  ii.  ?j  2.S7  •J42-Mooc», 
iv.  §§  63«.  rt39.  tviO,  fi66— Hershey,  No«.  2»?7  *irt9  -Tayl..i.  <>^  3*20  32S— 
NVheaU.n.  §§  250  261 -UUiuann.  §  63— Heffur.  Stsi  223  •22»>— Rivior,  i. 
§  40  -N.V8.  li.  p.  447-449— B<mlil8.  N.w.  730  732— Trad ierFol^r*.  iii. 
^  1515  1535- Fiore.  ii.  N(.«.  1 169  1 175— Calvo,  iii.  §5  13ft3  1367— 
Mart«n«,  ii.  §  17— *iatow.  Diplomatic  Fractiet,  i.  §§  410-438. 

§  406.  A  diplomatic  mission  may  come  to  an  end  TenmoA 
from  eleven  different  causes — namely,  accompUshment  ,,^1I"^. 
of  the  object  for  which  the  mission  was  sent  ;    expira-  '^'^^nc- 

J  *  lion  to 

tion  of  letters  of  credence  given  to  an  envoy  for  a  Su«pen- 
specific  time  only  ;  recall  of  the  envoy  by  the  sending  '*"" 
State  ;  hi^  promotion  to  a  higher  class ;  the  deUvery 
of  passj)orts  to  him  by  the  receiving  State  ;  request  of 
the  envoy  for  his  passports  ;  war  betw  een  the  sending 
and  the  receiving  State  ;  constitutional  changes  in  the 
headship  of  the  sending  or  receiving  State  ;  revolu- 
tionary change  of  government  in  the  sending  or  receiv- 
ing State  ;  extinction  of  the  sending  or  receiving  State  ; 
and,  lastly,  death  of  the  envoy.  These  events  must  be 
treated  singly  on  account  of  their  pecuharities.  But  the 
termination  of  diplomatic  missions  must  not  be  con- 

'  T}ii>    usajje   wa«   ahu-  in  Norway  m\<\  S«it»ri»i>d  O^T'riad 

the    WurKl    War,    when   •  cxfjlosive*  ooiic«aled  in  their 

tiir  )<«rYic«  uf  the  iiermait  Icgaliune        lu({|{age. 
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founded  with  their  suspension.     Whereas  from  the  fore- 
going eleven  causes  a  mission  actually  comes  to  an  end, 
and  new  letters  of  credence  are  necessary,  a  suspension 
does  not  put  an  end  to  the  mission,  but  creates  an  in- 
terval during  which  the  envoy,  although  he  remains 
in  office,  cannot  exercise  his  office.     Suspension  may  be 
the  result  of  various  causes,  as,  for  instance,  a  revolu- 
tion within  the  sending  or  receiving  State.    Whatever 
the  cause  may  be,  an  envoy  enjoys  all  his  privileges 
during  the  duration  of  the  suspension. 
Accom-        §  407.  A  mission  comes  to  an  end  through  the  fulfil- 
S^object^  ment  of  its  objects  in  all  cases  of  missions  sent  for  special 
of  Mis-     purposes,  such  as  ceremonial  functions  like  representa- 
tions at  weddings,  funerals,  and  coronations  ;  or  notifica- 
tion of  changes  in  the  headship  of  a  State ;  or  representa- 
tion of  a  State  at  conferences  and  congresses,  and  the 
like.     Although  the  mission  is  terminated  through  the 
accomplishment  of  its  object,  the  envoys  enjoy  all  their 
privileges  on  their  way  home. 
Expira-        §  408.  If  a  letter  of  credence  of  a  limited  duration  is 
Letter  of  givcu  to  an  cuvoy,  his  mission  terminates  at  the  expira- 
Credence.  j-jqj^  ^f   ^]^g  period.     A  temporary  letter   of  credence 
may,  for  instance,  be  given  to  an  individual  for  the 
purpose  of  representing  a  State  diplomatically  during 
the  interval  between  the  recall  of  an  ambassador  and 
the  appointment  of  his  successor. 
Recall.  §  409.  The  mission  of  an  envoy,  be  he  permanently 

or  only  temporarily  appointed,  terminates  through  his 
recall  by  the  sending  State.  If  this  recall  is  not  caused 
by  unfriendly  acts  of  the  receiving  State,  but  by  other 
circumstances,  the  envoy  receives  a  letter  of  recall  from 
the  head,  or,  in  case  he  is  only  a  charge  d'affaires, 
from  the  Foreign  Secretary  of  his  home  State,  and  he  ^ 

^  But  sometimes  his  successor  receiving  State,  or  to  the  Foreign 
presents  the  letter  recalling  his  Secretary  in  the  case  of  charges 
predecessor    to     the    head     of     the       d'affaires. 
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luinds  this  letter  to  the  head  of  the  reiM*iviii|^  Stat«  in  a 
aoleiim  uudieiue,  or  in  the  case  of  u  (hurge  d'afTaifot 
to  the  Foreign  Secretary.  In  exchange  for  the  letter 
of  recall  the  envoy  receives  his  passports  and  a  wj-called 
LeUrc  de  rScreanct',  a  letter  in  which  the  head  of  tlic  re- 
ceiving State  (or  the  Foreign  Secretary)  acknowledges 
I  he  letter  of  n^call.  Although  therewith  his  mission 
ends,  he  enjoys  nevertheless  all  his  privileges  on  his 
home  journey.*  A  recall  may  be  caused  by  the  resigna- 
tion of  the  envoy,  by  his  transference  to  another  post, 
and  the  like.  It  may,  secondly,  be  caused  by  the  out- 
break of  a  conflict  between  the  sending  and  the  receiving 
State  which  lea<ls  to  a  rupture  of  diplomatic  intercourse, 
and  under  thc^e  circumstantes  the  sending  State  may 
order  its  envoy  to  ask  for  his  pass{x>rts  and  de{3art  at 
once  without  handing  in  a  letter  of  recall.  And, 
thirdly,  a  recall  imiy  result  from  a  request  of  the  receiv- 
ing State  by  reason  of  real  or  alleged  misconduct  of  the 
envoy.  Such  request  of  recall  may  lead  to  a  rupture 
of  diplomatic  intercourse,  if  the  receiving  State  insists 
upon  the  recall,  and  the  sending  State  does  not  recog- 
nise the  act  of  its  envoy  as  misconduct. 

Examples  of  requests  by  a  receiving  State  for  the 
recall  of  diplomatic  envoys  occurred  during  the  World 
War.^  On  September  8, 1915,  the  Unit^l  States  requestetl 
the  Austro-Hungarian  Government  to  recall  its  ambas- 
sador at  Washington,  Dr.  Dumba,  for  pro|K)sing  plaits 
to  iiLstig:ito  strikes  in  American  munition  factories,  and 
for  employing  an  American  citizen  with  an  American 
passport  as  a  secret  bearer  of  official  despatches  through 
the  hues  of  the  enemy  of  Austriii- Hungary-.  On  December 
^4,  1915,  the  United  States  requested  (Jermany  to  recall 
Captain    Boy-Ed,    naval    attache,    and    Captain    von 

'  S«e   th«   int^rMting    mmm   dis-  '  Knrlt-r  ••vtvi*  of  rsqiMict  ol  reeall 

cuiucvi   by    Muon-,    iv.   f  flOSu     See  of   •  •    rp(x>rtc«i   \>\  Taylor, 

ftU<>  In  re  Suarrz,  Swtm  w.  ,I9— I'M,  f    '  i    *«K"  :     McKir*,    IT. 

[1017J  2Ch.  131  ;  [lUlg]  1  Ch.  17«.  f  (»i> ;  nrr*A«y.  No.  968. 
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Papen,  military  attache,  to   the  German   embassy  at 
Washington,  on  account  of  their  '  connection  with  the 
illegal  and  questionable  acts  of  certain  persons  within 
the  United  States/  ^ 
Promo-         §  410.  When  an  envoy  remains  at  his  post,  but  is 
Higher*   promoted  to  a  higher  class — for  instance,  when  a  charge 
Class.       d'affaires  is  created  a  minister  resident,  or  a  minister 
plenipotentiary  is  created  an  ambassador — his  original 
mission  technically  ends,  and  he  therefore  receives  a 
new  letter  of  credence. 
Delivery       §  411.  A  mission  may  terminate,  further,  through  the 
pQj^g^^'    delivery  of  his  passports  to  an  envoy  by  the  receiving 
State.    The  reason  for  such  dismissal  of  an  envoy  may 
be,  either  gross  misconduct  on  his  part,  or  a  quarrel 
between  the  sending  and  the  receiving  State  which  leads 
to  a  rupture  of  diplomatic  intercourse.     Whenever  such 
rupture  takes  place,  diplomatic  relations  between  the 
two  States  come  to  an  end,  and  all  diplomatic  privi- 
leges cease  when  the  envoy  departs  and  crosses  the 
frontier.     If  the  archives  of  the  legations  are  not  re- 
moved, they  must  be  put  under  seal  by  the  departing 
envoy,  and  confided  to  the  protection  ^  of  some  other 
foreign  legation. 
Request        §  412.  Without  being  recalled,   an   envoy  may,  on 
ports^^^'   ^is  own  account,  ask  for  his  passports  and  depart,  in 
consequence  of  ill-treatment   by  the   receiving  State. 
This  may,  or  may  not,  lead  to  a  rupture  of  diplomatic 
intercourse. 
Outbreak      §  413.  When  war  breaks  out  between  the  sending  and 
the  receiving  State  before  their  envoys  accredited  to 
each  other  are  recalled,  their  mission  nevertheless  comes 
to  an  end.     They  receive  their  passports,  but  they  must 
be  granted  their  privileges  ^  on  their  way  home. 

^  See     A.J.,    X.    (1916),    Special       pmrn,  see  above,  §§  106  and  386. 
Supplement,  pp.  361,  363.  »  g^g  below,  vol.  ii.  §  98. 

*  As  regards  the  case  of  Monta- 


of  War. 
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§114.  It  the  hciui  of  tlu»  KonWing  or  receiving  Stat«*  <'"»"Ui«i 
18  u  uovereigii,  his  dtuitb  or  uUlicatiun  temiinuUv  the  (i.lT^r. 
mifibioiiM  Hent  and  rtHiMvcxl  by  him,  and  all  envoji*  re- 
maining at  thoir  |K>st«  inuKt  receive  new  letti'n*  of 
rn«<icn«r.  Hut  if  they  receive  new  letters  of  credence, 
tlu'ir  j>la(  e  in  (»rtler  of  hciiiority  remains  a«  before.  More- 
over, during  the  time  between  the  tennination  of  their 
mission  and  the  arrival  of  new  letters  of  credence  they 
enjoy  all  the  privileges  of  diplomatic  envoys. 

As  rt»gards  the  effect  of  coiLstitutional  changes  in  the 
headship  of  repubhcs  on  the  missions  sent  or  received, 
this  general  rule  can  be  laid  down  :  When,  us  in  France 
or  the  United  States  of  America,  the  President  is  con- 
sideretl  to  be  the  hciid  of  the  repubhc,  and  it  is  he  who 
sends  and  receives  diplomatic  envoys,  a  constitutional 
change  in  the  headship  through  death,  abdication  or 
expiration  of  office  must  necessarily  terminate  the 
ni  sent  and  received  by  the  former  heatl,  and  new 

Ici  .  1  credence  must  be  provided.  But  when,  as  in 
Switzerland,  the  Bundesrath,  a  body  of  individuals,  is 
considered  to  be  the  head  of  the  repubhc,  the  death  or 
abdication  of  the  President,  or  the  expiration  of  his  term 
of  office,  does  not  terminate  the  missions,  and  no  new 
letters  of  credence  are  necessary. 

§  415.  A    revolutionary    movement    in   the   sending  R*voiu 
or  receiving  State  which  creates  a  new  Government,  \}\''^^ 
changing,  for  example,  a  repubhc  into  a  monarchv  or"'"""*"* 
a  monarchy  into  a  repubhc,  or  deposing  a  sovereign 
and  enthroning  another,  terminates  the  missions.     All 
envoys   remaining  at   their   posts   must   receive   new- 
letters  o^  credence,  but  no  change  in  seniority  takes 
pkce  if  they  do  receive  them,     it  happeiLs  that  in  crises 
of  revolutionary  changes  of  Government  ft)reign  States, 
for  some  time,  neither  send  new  letters  of  credence  to 
their  envoys  nor  recall  them,  watching  the  course  of 
events  in  the  meantime,  and  waiting  for  more  proof  of 
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a  real  settlement.  In  such  cases  the  envoys  are,  accord- 
ing to  an  international  usage,  granted  all  privileges  of 
diplomatic  envoys,  although  in  strict  law  they  have 
ceased  to  be  such.  In  cases  of  recall  subsequent  to 
revolutionary  changes,  the  protection  of  subjects  of  the 
recalling  States  remains  in  the  hands  of  their  consuls, 
since  the  consular  office^  does  not  come  to  an  end  through 
constitutional  or  revolutionary  changes  in  the  headship 
of  a  State. 
Extinc-        8  416.  If  the  State  sending  or  receiving  a  mission  is 

tionof  ?•  •   1      1    1  1  .  TO. 

sending  or  extinguished  by  voluntary  merger  into  another  State, 
stltT"^  or  through  annexation  in  consequence  of  conquest,  the 
mission  terminates  if  so  facto.  In  case  of  annexation 
of  the  receiving  State,  there  can  be  no  doubt  that, 
although  the  annexing  State  will  not  consider  the  envoys 
received  by  the  annexed  State  as  accredited  to  itself, 
it  must  grant  those  envoys  the  right  to  leave  the  terri- 
tory of  the  annexed  State  unmolested,  and  to  take  their 
archives  away  with  them.  In  case  of  annexation  of 
the  sending  State,  the  question  arises  what  becomes  of 
the  archives  and  official  property  belonging  to  the 
missions  of  the  annexed  State  accredited  to  foreign 
States.  This  question  is  one  on  the  so-called  succes- 
sion 2  of  States.  The  annexing  State  acquires,  iyso 
facto,  by  the  annexation  the  property  in  those  archives 
and  other  official  property,  such  as  the  hotels,  furniture, 
and  the  like.  But  as  long  as  the  annexation  is  not 
notified  and  recognised,  the  receiving  States  have  no 
duty  to  interfere. 
Death  of  §  417.  A  missiou  ends,  lastly,  by  the  death  of  the 
"^°'^'  envoy.  As  soon  as  an  envoy  is  dead,  his  effects,  and 
especially  his  papers,  must  be  sealed.  This  is  done  by 
a  member  of  the  legation  of  the  dead  envoy,  or,  if  there 
be  no  such  members,  by  a  member  of  another  legation 
accredited  to  the  same  State.     The  local  Government 

^  See  below,  §  438.  "  See  above,  §  82. 
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must  not  interfere,  unlefls  at  the  8]>ccial  recjuest  of  the 
home  Statv  of  the  doceafied  envoy. 

Ah  hough  the  mission,  and  therefore  the  privileges  of 
the  envoy,  come  to  an  end  by  liis  death,  the  memJicre 
of  his  family  who  rosidt'd  under  his  roof,  and  the  members 
of  his  suit4.\  enjoy  their  privileges  until  they  leave  the 
country.  Hut  a  certain  time  may  be  fixed  for  them  to 
depart,  and  on  its  expiration  they  lose  their  privilege 
of  exterrit<jriality.  It  must  be  specially  mentioned 
that  the  court.s  of  the  receiving  State  have  no  juris- 
diction whatever  over  the  goods  and  effects  of  the 
deceased  envoy,  and  that  no  death  duties  can  be 
demanded. 
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THE   INSTITUTION   OF   CONSULS 


Develop- 
ment of 
the  Insti- 
tution of 
Consuls. 


Hall,  §  105— Phillimore,  ii.  §§  243-246— Halleck,  i.  p.  396— Taylor,  §§  325- 
326 — Twiss,  i.  §  223 — Ullmann,  §§  54-55 — Bulmerincq  in  Holtzendorff, 
iii.  pp.  687-695— Heffter,  §§  241-242— Rivier,  i.  §  41— Nys,  ii.  pp.  450- 
460— Calvo,  iii.  §§  1368-1372— Bonfils,  Nos.  733-742— Pradier-Fod6r6, 
iv.  §§  2034-2043— Martens,  ii.  §§  18-19— Fiore,  ii.  Nos.  1176-1178— 
Warden,  A  Treatise  on  the  Origin,  Nature,  etc.,  of  the  Consular 
Establishment  (1814) — Miltitz,  Manuel  des  Consuls,  5  vols.  (1837-1839)— 
Cussy,  Reglements  consulaires  des  principaux  I^tats  maritimes  (1851) — 
H.  B.  Oppenheim,  Handhuch  der  Consulate  aller  Lander  (1854) — Clercq 
et  Vallat,  Guide  pratique  des  Consulats  (5th  ed.  1898) — Salles,  Ulnstitu- 
tion  des  Consulats,  son  Origine,  etc.  (1898) — -Chester  Lloyd  Jones,  The 
Consular  Service  of  the  United  States:  Its  History  and  Activities  (190G) — 
Stowell,  Le  Consul  (1909),  and  Consular  Cases  and  Opinions,  etc.  (1909) 
— Pillaut,  Manuel  de  Droit  consulaire,  2  vols.  (1910  and  1912) — Contuzzi, 
Trattato  teoricopratico  di  Diritto  consulare  e  diplomatico,  2  vols.  (1910, 
1911)— Jordan  in  R.I.,  2nd  Ser.  viii.  (1906),  pp.  479-507,  and  717-750. 

§  418.  The  roots  of  the  institution  of  consuls  go  back 
to  the  second  half  of  the  Middle  Ages.  In  the  com- 
mercial towns  of  Italy,  Spain,  and  France  the  merchants 
used  to  appoint, by  election  one  or  more  of  their  fellow- 
merchants  as  arbitrators  in  commercial  disputes,  who 
were  called  Juges  Consuls  or  Consuls  Marchands.  When, 
between  and  after  the  Crusades,  Itahan,  Spanish,  and 
French  merchants  settled  down  in  the  Eastern  countries, 
founding  factories,  they  brought  the  institution  of 
consuls  with  them,  the  merchants  belonging  to  the  same 

5S8 
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nation  electing  their  own  cx>niiul.    The  oompetenoe  of 

ilieee  ooiutuU  bwanie,  bowevcr,  more  und  more  enlarged 
through  treaticH,  so-raUtHl  '  Capituhitionu,'  between  the 
huino  8tate8  of  thi*  nuTchant«  and  the  Mohammedan 
numart'ks  on  whi»se  territories  these  merchanta  had 
si'ttled  down.*  The  tomiHitence  of  conaula  came  to 
cx>niprise  the  whole  civil  and  criminal  jurisdiction  over, 
and  protection  of,  the  privilegciJ,  the  hfe,  and  the 
property  of  their  countrymen.  From  the  East  tlie 
institution  of  consuls  was  transferred  to  the  West.  Thus, 
in  the  fifteenth  century  ItaUan  consuls  existed  in  the 
Netherlands  and  in  London,  Enghsh  consuls  in  the 
Netherhmds,  Sweilen,  Norway,  Deimiark,  and  Italy 
(Pisa).  These  consuls  in  the  West  exercised,  just  as  did 
those  in  the  East,  exclusive  civil  and  criminal  jurisdic- 
tion over  the  merchants  of  their  nationahty.  But  the 
position  of  the  consuls  in  the  West  decayed  in  the 
begimiing  of  the  seventeenth  century  through  the  influ- 
ence of  the  rising  permanent  legations  on  the  one  hand, 
and,  on  the  other,  from  the  fact  that  ever}'where  foreign 
merchants  were  brought  under  the  civil  and  criminal 
jurisdiction  of  the  State  in  which  they  resided.  This 
change  in  their  competence  altered  the  position  of 
consuls  in  the  Christian  States  of  the  West  altogether. 
Their  functions  now  shrank  into  a  general  supervision 
of  the  commerce  and  navigation  of  their  home  States, 
and  into  a  kind  of  protection  of  the  commercial  interests 
of  their  comitrymen.  Consequently,  they  did  not  receive 
much  notice  in  the  seventeenth  and  eighteenth  centuries, 
and  it  was  not  until  the  nineteenth  century  that  the 
general  development  of  international  commerce,  naviga- 
tion, and  shipping  again  drew  the  attention  of  the 
Governments  to  the  value  and  importance  of  the  institu- 
tion of  consuls.  It  was  now  systematically  developed. 
The  position  of  the  consuls,  their  functions,  and  their 

*  S«e  TwiM.  I    ^  253  itiS. 
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privileges  were  the  subject  of  stipulations,  either  in 
commercial  treaties,  or  in  special  consular  treaties,^  and 
the  several  States  enacted  statutes  regarding  the  duties 
of  their  consuls  abroad,  such  as  the  Consular  Act  passed 
by  England  in  1825.^ 
General        §  419.  Nowadays  consuls  are  agents  of  States  resid- 
Sterof     i^S  abroad  for  purposes  of  various  kinds,  but  mainly 
Consuls,    in  the  interests  of  the  commerce  and  navigation  of  the 
appointing  State.     As  they  are  not  diplomatic  repre- 
sentatives,  they  do   not  enjoy   diplomatic  privileges. 
Nor  have  they,  ordinarily,  anything  to  do  with  inter- 
course between  their  home  State  and  the  State  in  which 
they  reside.     But  these  rules  have  exceptions.     Consuls 
of   Christian   Powers   in   certain   non-Christian   States 
have  retained  their  former  competence,  and  exercise 
full  civil  and  criminal  jurisdiction  over  their  country- 
men.    And  sometimes   consuls   are   charged  with  the 
tasks  which  are  regularly  fulfilled  by  diplomatic  repre- 
sentatives.    Thus,    in    States    under    suzerainty,    the 
Powers   are   frequently   represented    by   consuls,    who 
transact  all  the  business  otherwise  transacted  by  diplo- 
matic representatives,  and  who  have,  therefore,  often 
the  title  of '  Diplomatic  Agents. '     Thus,  too,  on  occasions 
small  States,  instead  of  accrediting  diplomatic  envoys 
to  another  State,  send  only  a  consul,  who  combines  con- 
sular functions  with  those  of  a  diplomatic  envoy.     It 
must,   however,   be   emphasised   that   consuls  thereby 
neither  become  diplomatic  envoys,  although  they  may 
have  the  title  of  '  Diplomatic  Agents,"  nor  enjoy  the 
privileges  of  diplomatic  envoys  if  such  privileges  are 
not  specially  provided  for  by  treaties  between  the  home 
State  and  the  State  in  which  they  reside.     Different, 
however,  is  the  case  in  which  a  consul  is  at  the  same 
time  accredited  as  charge  d'affaires,  and  in  which,  there- 

^  Phillimore,  ii.  §  255,  gives  a  list  of  such  treaties. 
2  6  Geo.  IV.  c.  87. 
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fore,  he  combines  two  difTereiit  ofricos  ;    for  as  charg6    \ 
d'alTaires  he  is  a  diplomatic  envoy,  and  enjoys  all  the 
privilege's  of  such  an  envoy,  provided  he  has  received  a 
letter  of  credence. 


II 
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Hall,  Foreign  Powers  and  Jurisdiction,  §  13— PhilUraore,  ii.  §§  253-254— 
Halleok,  i.  p.  396— Taylor,  §  328— Moore,  v.  §  690— Hershey,  No.  284— 
UUmann,  §  57— Bulmerincq  in  Holtzendorff,  iii.  pp.  095-701— Rivier,  i. 
§  41— Calvo,  iii.  §§  1373-1376— Bonfils,  Nos.  743-748— PradierF(jd^r6, 
iv.  §§  2050-2055- M^riguhac,  ii.  pp.  320-333— Marten.s,  ii.  §  20— Stowell, 
Le  Consul,  pp.  180-205— Genera/  Instructions  for  Hi*  Majesty's  Consular 
Officers  (ISiOl). 

§  420.  Consuls  are  of  two  kinds.  They  are  either  Different 
specially  sent  and  paid  for  the  administration  of  their  c<lnsuU. 
consular  office  {Consules  missi),  or  they  are  appointed 
from  individuals,  in  most  cases  merchants,  residing  in 
the  district  for  which  they  are  to  administer  the  con- 
sular office  {Consules  electi)}  Consuls  of  the  first  kind 
w^ho  are  the  so-called  professional  consuls,  and  are  always 
subjects  of  the  sending  State,  have  to  devote  their 
whole  time  to  the  consular  office.  Consuls  of  the  second 
kind,  who  may  or  may  not  be  subjects  of  the  sending 
State,  administer  the  consular  office  besides  following 
their  ordinary  calhngs.  Some  States,  such  as  France, 
appoint  professional  consuls  only  ;  most  States,  how- 
ever, appoint  consuls  of  both  kinds,  according  to  the 
importance  of  the  consular  districts.  But  there  is  a 
general  tendency  w4th  most  States  to  appoint  profes- 
sional consuls  for  important  districts. 

No  difference  exists  in  the  general  position  of  the  two 

*  To  this  distinction   corresponds        Officers'     and     'Trading     CoosuUr 
in     the     British     Consular     Service        Otiicerb.' 
the    di«tinotion    between    'Conaular 
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kinds  of  consuls  according  to  International  Law.  But, 
naturally,  a  professional  consul  enjoys  in  practice  a 
greater  authority,  and  a  more  important  social  position, 
and  consular  treaties  often  stipulate  special  privileges 
for  professional  consuls. 
Consular  §  421.  As  the  fuuctious  of  consuls  are  of  a  more  or 
less  local  character,  most  States  appoint  several  consuls 
on  the  territory  of  other  larger  States,  confining  the 
duties  of  each  to  certain  districts  of  such  territories,  or 
even  to  a  certain  town  or  port  only.  Consular  districts 
as  a  rule  coincide  with  provinces  of  the  State  in  which 
the  consuls  administer  their  offices.  Consuls  in  each 
consular  district  are  independent  of  each  other,  and 
conduct  their  correspondence  directly  with  the  Foreign 
Office  of  their  home  State,  the  agents-consular  excepted, 
who  correspond  only  with  the  consul  who  appoints  them. 
The  extent  of  the  districts  is  agreed  upon  between  the 
home  State  of  the  consul  and  the  admitting  State.  Only 
the  consul  appointed  for  a  particular  district  is  entitled 
to  exercise  consular  functions  within  its  boundaries,  and 
to  him  alone  the  local  authorities  have  to  grant  the 
consular  privileges,  if  any. 
Different  §  422.  Four  classcs  of  consuls  are  generally  distin- 
ConTuis?^  guished  according  to  rank  :  consuls-general,  consuls, 
vice-consuls,  and  agents-consular.  Consuls-general  are 
appointed  either  as  the  head  of  several  consular  dis- 
tricts, and  have  then  several  consuls  subordinate  to 
themselves,  or  as  the  head  of  one  very  large  consular 
district.  Consuls  are  usually  appointed  for  smaller 
districts,  and  for  towns  or  even  ports  only.  Vice- 
consuls  are  assistants  of  consuls-general  and  consuls 
who  themselves  possess  consular  character  and  so  can 
take  the  consul's  place  in  regard  to  all  his  duties  ;  they 
are,  according  to  the  Municipal  Law  of  some  States, 
appointed  by  the  consul,  subject  to  the  approbation  of 
his  home  State.    Agents-consular  are  agents  with  con- 
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sular  timrai t4T,  a])iK)iiit€<i,  subject  U)  tlie  approbation 
of  the  home  CJoveniiueiit,  by  a  coiiaul-general  or  coiwul 
for  the  exercise  of  certiiin  parts  of  the  consular  functions 
in  certain  towns  or  other  phices  of  the  consuhir  district. 
Agent»s-consuhir  are  not  in(le|x'ndent  of  the  ai)pointing 
consul,  and  do  not  corre.s|K»Md  din*ctly  with  the  home 
StAte,  since  the  ap{X)inting  consul  is  rosponsiblo  to  his 
Government  for  them.  The  so-called  proconsul  is  not  a 
consul,  but  a  locum  tenens  only  during  the  temjxjrary 
absence  or  iUness  of  a  consul  ;  he  possesses,  therefore, 
consuLir  character  for  such  time  only  as  he  actually  is 
the  locum  tenenji. 

The  British  Consular  Service,  which  is  being 
reorganised,  consisted  in  1919  ^  of  the  following  six 
ranks:  (1)  agent.s  and  consuls-general,  commissioners 
and  consuls-general ;  (2)  consuls-general ;  (3)  consuls ; 
( i)  vice-consuls  ;  (5)  consular  agents  ;  (6)  proconsuls. 
In  the  British  Consular  Service  proconsuls  only 
exercise,  as  a  rule,  the  notarial  functions  of  a  consular 
oilicer. 

§  423.  Although   consuls   conduct    their   correspond-  Conwda 
ence  directly  with  their  home  (Jovermnent,  they  are  J^i^  tJ 
nevertheless  subordinate   to   the  diplomatic   envov  of  ^*'p'"" 
then-   home   (Jovermnent   accredited   to    the    State    in  Krnoy«. 
which  they  administer  their  consular  oflice.     According 
to  the  Municipal  Law  of  ahnost  every  State  except  the 
United  States  of  America,  the  diplomatic  envoy   has 
full   authority  and    control  over  them.     He  can  give 
instructions  and  ordeis,  which  they  have  to  execute. 
In   doubtful   cases   they  have  to  ask  his  advice  and 
instructions.     On  the  other  hand,  the  diplomatic  envoy 
has  to  protect  the  consuls  in  case  they  are  injured  by 
the  local  Government. 

>  Sm  Foreiffn  Ofite  Lut,  1919. 


VOL.    I.  2  P 


594  CONSULS 

III 

APPOINTMENT  OF   CONSULS 

Hall,  §  105— Phillimore,  ii.  §  250— Halleck,  i.  p.  398— Moore,  v.  §§  697-700 
— Hershey,  No.  285 — Ullmann,  §  58 — Bulmerincq  in  Holtzendorff,  iii. 
pp.  702-706— Rivier,  i.  §  41— Nys,  ii.  p.  457— Calvo,  iii.  §§  1378-1384— 
Bonfils,  Nos.  749-752  — Pradier-Fod6r6,  iv.  §§  2056-2067  —  Fiore,  ii. 
Nos.  1181-1182— Martens,  ii.  §  21— Stowell,  Le  Consul,  pp.  207-216. 

Quaiifica-  §  424.  International  Law  has  no  rules  in  regard  to 
CancU-  the  qualifications  of  an  individual  whom  a  State  can 
dates.  appoint  consul.  Many  States,  however,  by  their  Muni- 
cipal Law  require  certain  quahfications  in  professional 
consuls.  The  question  whether  female  consuls  could 
be  appointed  cannot  be  answered  in  the  negative ; 
but,  on  the  other  hand,  no  State  is  obhged  to  grant 
them  the  exequatur,  and  many  States  would  at  present 
certainly  refuse  it. 
No  state  §  425.  According  to  International  Law  a  State  is  not 
admit  °  obliged  to  admit  any  consuls.  But  the  commercial 
Consuls,  interests  of  all  States  are  so  powerful,  that  in  practice 
every  State  must  admit  consuls  of  foreign  Powers  ;  for 
a  State  which  refused  would  in  its  turn  not  be  allowed 
to  have  its  own  consuls  abroad.  Commercial  and  con- 
sular treaties  stipulate,  as  a  rule,  that  the  contracting 
States  shall  have  the  right  to  appoint  consuls  in  all 
those  parts  of  each  other's  country  in  which  consuls  of 
third  States  are  already  or  may  in  future  be  admitted. 
Consequently  a  State  cannot  refuse  admittance  to  a 
consul  of  one  State  for  a  certain  district  if  it  admits  a 
consul  of  another  State.  But  as  long  as  a  State  has 
not  admitted  the  consul  of  any  State  for  any  particular 
district,  it  can  refuse  to  admit  the  consuls  of  all.  Thus, 
for  instance,  Kussia  refused  for  a  long  time  for  poHtical 
reasons  to  admit  consuls  in  Warsaw,  now  capital  of 
Poland. 
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§  4-6.  There  is  no  doubt  that  it  is  within  the  com-  what 
jH't^^nce  of  every  full  sovereign  IState  to  ap|Kjint  cormulH.  sul!«**c*n 
As  regards  not-full  sovereign  States,  everything  depends  JJ^J^"!); 
upon  the  special  case.  As  foreign  States  can  appoint 
consuls  in  States  under  suzerainty,  it  cannot  be  doubted 
that,  provided  the  contrary  is  not  specially  stipulated 
between  th**  vassal  and  the  suzerain  State,  and  pro- 
vided the  vassal  State  is  not  one  which  has  no  position 
within  the  Family  of  Nations,^  a  vassal  State  is,  in  its 
turn,  competent  to  appoint  consuls  in  foreign  States.  In 
regard  to  member-States  of  a  Federal  State,  it  is  the 
constitution  of  the  Federal  State  which  settles  the 
question.  Thus,  according  to  the  constitution  of 
Germany,  as  it  was  before  the  World  War,  the  Federal 
State  was  exclusively  competent  to  appoint  consuls,  in 
contradistinction  to  diplomatic  envoys  who  might  be 
sent  and  received  by  every  member-State  of  the  German 
Empire. 

§  427.  Consuls  are  appointed   through   a   patent  or  Mode  of 
conmiission,   the  so-called   Lett  re  de  fravision,  of  the  ^J,^'"nj 
State  whose  consular  office  they  are  intended  to  ad-  ^'^  Admit- 
minister.     Vice-consuls  are  sometimes,  and  agents-con- 
sular are  always,  appointed  by  the  consul,  subject  to 
the  approval  of  the  home  State.     Admittance  of  consuls 
takes  place  through  the  grant  of  the  so-called  exequatur 
by  the  head  of  the  admitting  State.'^     The  diplomatic 
envoy  of  the  appointing  State  hands  the  patent  of  the 
appointed  consul  to  the  Secretary  for  Foreign  Aflairs 
for  coimnunication  to  the  head  of  the  State,  and  the 
exequatur  is  given,  either  in  a  special  document,  or  by 
means  of  the  word  exequatur  written  across  the  patent. 
But  the  exequatur  can  be  refused  for  personal  reasons. 
Thus,  in  1869  England  refused  the  exequatur  to  an  Irish- 

'  See  above   §91.  within  the  competence  of 

*  That,      in      CHt^e      a     consul     is  to    grant     or    refuse    the 

appointed  for  a  State  which  is  under  haa  b««n  pointed  out  above,  ;  \r^. 
th«    protectorate    of   another,    it    is 


tance. 
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man  named  Haggerty,  who  was  naturaKsed  in  the  United 

States  and  appointed  American  consul  for  Glasgow. 

And  the  exequatur  can  be  withdrawn  for  personal  reasons 

at  any  moment.     Thus,  in  1834  France  withdrew  it 

from  the  Prussian  consul  at  Bayonne  for  having  helped 

in  getting  suppUes  of  arms  into  Spain  for  the  Carhsts. 

Appoint-       §  428.  As  the  appointment  of  consuls  takes  place  in 

Cons^uis     ^^^  interests  of  commerce,  industry,  and  navigation, 

includes    ^jidi  has  merely  local  importance  without  pohtical  con- 

Recog-  .^  ••111  a  -y 

nition.  scqucuces,  it  IS  mamtamed  ^  that  a  btate  does  not 
indirectly  recognise  a  newly  created  State  merely  by 
appointing  a  consul  to  a  district  in  it.  This  opinion, 
however,  does  not  agree  with  the  facts  of  international 
life.  Since  no  consul  can  exercise  his  functions  before 
he  has  handed  over  his  patent  to  the  local  State,  and 
has  received  its  exequatur,  it  is  evident  that  thereby  the 
appointing  State  enters  into  such  formal  intercourse 
with  the  admitting  State  as  indirectly  ^  involves  recog- 
nition. But  it  is  only  if  consuls  are  formally  appointed 
and  formally  receive  the  exequatur  on  the  part  of  the 
receiving  State,  that  indirect  recognition  is  involved. 
If,  on  the  other  hand,  no  formal  ^  appointment  is  made, 
and  no  formal  exequatur  is  asked  for  and  received,  foreign 
individuals  may,  with  the  consent  of  the  local  State, 
in  fact  exercise  the  functions  of  consuls  without  recog- 
nition following  therefrom.  Such  individuals  are  not 
really  consuls,  although  the  local  State  allows  them, 
for  political  reasons,  to  exercise  consular  functions. 

^  Hall,  §§  26*  and  105,  and  Moore,  republics,     without    gazetting     the 

i.  §  72.  various    consuls    and — as    must    be 

2  S        Vi    r     §79  presumed — without   the   individuals 

'          ■  concerned   asking   formallj'^  for   the 

^  The   case    mentioned    by   Hall,  exequatur    of     the     various     South 

§  26*,  of  Great  Britain  appointing,  in  American  States,  would  seem  to  be 

1823,  consuls  to  the  South  American  a  case  of  informal  appointment. 


FUNCTIONS  OF  CONSULS  597 

IV 
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Hall.  §  105— Phillimore,  ii.  §§  257-260— Taylor,  §  327— Halleck,  i.  pp.  408- 
412— Moore,  v.  §§  717-7H1  —  Hershey,  No.  286  —  UUniaun,  g  61  — 
Bulmerincq  in  Hollzendorff,  iii.  pp.  738-753— Rivier,  i.  §  42— Calvo,  iii. 
§§  1421-1429-Bonfil8,  Nos.  762-771— Pnulier-Fod^r^.  iv.  §§  2069-2113— 
Fiore.  ii.  No3.  1184-1186— Martens,  ii.  §  23— Stowell,  Le  Cotuul, 
pp.  15-136. 

§  429.  Although    consuls    are    appointed    chiefly    in  On  Con 
the  interests  of  commerce,  industry,  and  navigation,  l\J^. 
they  are  also  charged  with  various  functioas  for  other  ^^^\'^*^ 
purposes.     Custom,  commercial  and  consular  treaties, 
Municipal  Laws,  and  Municipal  Consular  Instructions 
prescribe  detailed  rules  in  regard  to  these  functions. 
They  may  be  grouped  under  the  heads  of  promotion  of 
commerce    and    industry,    supervision    of    navigation, 
protection,  notarial  functions. 

§  430.  As  consuls  are  appointed  in  the  interests  of  Promo- 
conmierce  and  industry,  they  must  be  allowed  by  thecommerc* 
receiving  State  to  watch  over  the  execution  of  the  com-  ^^]^' 
mercial  treaties  of  their  home  State,  to  send  reports  to 
the  latter  in  regard  to  everything  which  can  influence 
the  development  of  its  commerce  and  industry,  and  to 
give  information  to  merchants  and  manufacturers  of 
the  appointing  State  necessary  for  the  protection  of 
their  commercial  interests.  Municipal  Laws  of  the 
several  States  and  their  Consular  Instructions  comprise 
detailed  rules  on  these  consular  functions,  which  are 
of  the  greatest  importance.  Consular  reports  and  con- 
sular information  to  members  of  the  commercial  world 
have  rendered  and  render  valuable  assistance  to  the 
development  of  the  commerce  and  industry  of  their 
home  States. 

§  43L  Another  task  of  consuls  consists  in  supervising 


tion. 
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Super-  the  navigation  of  the  appointing  State.  A  consul  at  a 
Nr^Sga"  port  must  be  allowed  to  keep  his  eye  on  all  merchant- 
tion.  jj^gjj  sailing  under  the  flag  of  his  home  State  which  enter 
the  port,  to  control  and  legaHse  their  ship's  papers,  to 
inspect  them  on  their  arrival  and  departure,  and  to 
settle  disputes  between  the  master  and  crew  or  the 
passengers.  He  assists  sailors  in  distress,  undertakes 
the  sending  home  of  shipwrecked  crews  and  passengers, 
and  attests  averages.  It  is  neither  necessary,  nor 
possible,  to  enumerate  all  the  duties  and  powers  of 
consuls  in  regard  to  supervision  of  navigation.  It 
should,  however,  be  added  that  consuls  must,  upon  the 
request  of  the  commander,  assist  in  every  possible  way 
any  public  vessel  of  their  home  State  which  enters  their 
port ;  but  they  have  no  power  of  supervision  over  them. 
Protec-  §  432.  In  exercising  the  protection  which  they  must 
be  allowed  by  the  receiving  State  to  provide  for  subjects 
of  the  appointing  State,  consuls  fulfil  a  very  important 
task.  For  that  purpose  they  keep  a  register,  in  which 
these  subjects  can  have  their  names  and  addresses 
recorded.  Consuls  make  out  passports,  and  they  have 
to  render  certain  assistance  and  help  to  paupers  and 
the  sick,  and  to  litigants  before  the  courts.  If  a  foreign 
subject  is  wronged  by  the  local  authorities,  his  consul 
has  to  give  him  advice  and  help,  and  has  eventually  to 
interfere  on  his  behalf.  If  a  foreigner  dies,  his  consul 
may  be  approached  for  securing  his  property,  and  for 
rendering  all  kind  of  assistance  and  help  to  the  family 
of  the  deceased. 

As  a  rule,  a  consul  exercises  protective  functions  over 
subjects  of  the  appointing  State  only  ;  but  the  latter 
may  charge  him  with  the  protection  of  subjects  of  other 
States  which  have  not  nominated  a  consul  for  his 
district. 

§  433.  Very  important  are  the  notarial  and  similar 
functions  with  which  consuls  are  charged.     They  attest 
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and  legalise  signatures,  examine  witnesses  and  administer  Nuuri»i 
oaths  for  the  purpose  of  procuring  evidence  for  the  ijom. 
courts  and  other  uutliorities  of  the  a])pointing  State. 
They  conclude  or  register  marriages  of  the  subjects  of 
the  State  which  they  represent,  take  charge  of  their 
wills,  legahse  their  adoptions,  register  their  birtlts  and 
deaths.  They  provide  authorised  translatioas  for  local 
and  for  home  authorities,  and  furnish  attestations  of 
many  kinds.  All  consular  functions  of  this  kind  are 
enumerated  in  detail  by  Municipal  Laws  and  Consular 
Instructions.  But  it  should  be  specially  observed  that 
whereas  promotion  of  commerce,  supervision  of  navi- 
gation, and  protection  are  functions  the  exercise  of 
which  must,  according  to  a  customary  rule  of  Inter- 
national Law,  be  permitted  to  coasuls  by  receiving 
States,  many  ot  their  notarial  functions  need  not  be,  in 
the  absence  of  treaty  stipulations. 
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Hall,  §  105-Phillimore,  ii.  §§  261-271— Halleck,  i.  pp.  399-408— Taylor, 
§1  3-26-332,  333  — Moore,  v.  §§  702-716 —Hershey,  Nos.  287-289— 
Ullmiiiin,  §§  60  and  62— Bulinerincq  in  Hdtzendorff,  iii.  pp.  710-720— 
Ri\ier,  i.  §  42— Calvo,  iii.  §§  1385-1420— Bonfils,  Nos.  763-761— Pradier- 
Fod6r6,  iv.  §§  2114-2121— Fiore,  ii.  No.  1183— Martens,  ii.  §  22— Bodin, 
Lf*  Immunit^s  cofinUaires  (1899)— Stowell,  Le  Corund,  pp.  1.37  184— 
Ludwi>5,  Caru^ar  Treaty  Riyhts  (1914)— Heyking  in  the  Jounuil  of  the 
Society  of  Comparative  Legutiation,  New  Ser.  xiii.  (1913),  pp.  574  581 
— Lederle  in  Z.I.,  xxvii.  (1918).  pp.  154-176. 

§  434.  Like  diplomatic   envoys,   consuls  are  simply  Position, 
objects  of  International  Law.     Such  rights  as  they  have 
are  granted  to  them  by  Municipal  Laws,  in  compliance 
with  rights  enjoyed  by  the  appointing  States  according 
to  International  Law.^     As  regards  their  position,  it 

*  See  above,  §  384. 


600  CONSULS 

should  nowadays  be  uncontested  that  consuls  do  not 
enjoy  the  position  of  diplomatic  envoys,  since  no 
Christian  State  in  practice  grants  to  foreign  consuls  the 
privileges  of  diplomatic  agents.^  On  the  other  hand, 
it  would  be  incorrect  to  maintain  that  their  position  is 
in  no  way  different  from  that  of  any  other  individual 
hving  within  the  consular  district.  Since  they  are 
appointed  by  foreign  States,  and  have  received  the 
exequatur,  they  are  publicly  recognised  by  the  admit- 
ting State  as  agents  of  the  appointing  State.  Of  course, 
consuls  are  not  diplomatic  representatives,  for  they  do 
not  represent  the  appointing  States  in  the  totality  of 
their  international  relations,  but  for  a  limited  number 
of  tasks,  and  for  local  purposes  only.  Yet  they  bear  a 
recognised  public  character,  in  contradistinction  to 
mere  private  individuals,  and,  consequently,  their 
position  is  different,  even  though  legally  they  might  not 
be  entitled  to  claim  special  privileges  of  any  kind.  This 
is  certainly  the  case  with  regard  to  professional  consuls, 
who  are  officials  of  their  home  State,  and  are  specially 
sent  to  the  foreign  State  for  the  purpose  of  administer- 
ing the  consular  office.  But  in  regard  to  non-profes- 
sional consuls  it  must  likewise  be  maintained  that  the 
admitting  State  by  granting  the  exequatur  recognises 
their  official  position  towards  itself,  and  this  demands 
at  least  a  special  protection  ^  for  their  persons  and 
residences.  The  official  position  of  consuls,  however, 
does  not  involve  direct  intercourse  with  the  Govern- 
ment of  the  admitting  State.  Consuls  are  appointed 
for  local  purposes  only,  and  they  have,  therefore,  direct 
intercourse  with  the  local  authorities  only.     If  they  want 

^   Viveash     v.     Becker,     (1814)    3  tures,  is  not  protected  by  his  official 

M.  and  S.  284.  position  against  seizure  of  his  goods 

carried    by   enemy   vessels,    for    by 

^  According  to  British  and  Ameri-  trading   in   the    enemy   country   he 

can  practice,   a  consul  of  a  neutral  acquires  to  a  certain  extent  enemy 

Power  accredited  to  an  enemy  State  character  ;  see  the  case  of  The  Indian 

who  embarks  upon  mercantile  ven-  Chief  {3  C.  Rob.  12). 
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to  approach  the  Government  itself,  they  can  do  so  only 
thrmigh  the  diplonuitic  envoy,  to  whom  they  are 
suborxiinate. 

sj  tlio.  Fruin  the  inuloubteil  oiliciiil  jxisitioii  of  coimuU  ConmiUr 
no  univerhiilly  recognised  privileges  of  importance  have  i„gj^ 
a.s  yet  been  evolvetl.     Apiirt  from  the  h|x*eial  protec- 
tion due  to  coimuln  according  to   Intermitional  Law, 

I  there  is  neither  a  custom  nor  a  univeraal  agreement 
between  the  Powers  to  grant  them  im|K>rtant  privileges. 
Such  privileges  as  consuls  actually  enjoy  are  granted 
to  them  either  by  courtesy  or  in  compliance  with  8|)ecial 
stipulations  in  a  commercial  or  consular  treaty  between 
the  sending  and  the  admitting  State.  I  doubt  not  that 
in  time  the  Powers  will  agree  upon  a  universal  treaty 
in   regard   to   the   position  and   privileges  of  coiLsuls.^ 

1  Meanwhile,  it  is  of  interest  to  notice  some  of  the  more 
important  stipulations  to  be  found  in  the  innumerable 
treaties  between  the  several  States  in  regard  to  con- 
sular privileges : 

(1)  A  distinction  is  very  often  made  between  pro- 
fessional and  non-professional  consuls,  more  privil^^ 
being  accorded  to  the  former. 

(2)  Although  consuls  are  not  exempt  from  the  local 
civil    and    criminal   jurisdiction,    criminal    jurisdiction 

ver  professional  consuls  is  often  limited  to  crimes  of  a 
more  serious  character. 

(3)  In  many  treaties  it  is  stij)ulated  that  consular 
archives  shall  be  inviolable  from  search  or  seizure. 
Consuls  are  therefore  obhgetl  to  keep  their  ollicial  docu- 
ments and  correspondence  separate  from  their  private 
papers. 

(4)  Inviolability  of  the  consular  buildings  is  also 
sometimes  sti|>ulateil,   so  that    no  ollicer  of   the  local 

'  The  IiiHtitutc  uf  liiU-rnationftl  Imtuuiiit^  <'<>n*iil«irr« '  (xtntpruios 
•  w  at  it«  meeting  «t  Wiiictj  in  t*»riity  uiip  •rUclc  Annuairt^  «r. 
"  "'    1  '    )  '<-«l  «   ■  RrKlt^uieiit   fcur  In*        p.  304. 
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police,  courts,  etc.,  can  enter  these  buildings  without 
special  permission  from  the  consul.  But  it  is  then  the 
duty  of  consuls  to  surrender  criminals  who  have  taken 
refuge  in  these  buildings. 

(5)  Professional  consuls  are  often  exempt  from  all 
kinds  of  rates  and  taxes,  from  the  Hability  to  have 
soldiers  quartered  in  their  houses,  and  from  the  duty 
of  appearing  in  person  as  witnesses  before  the  courts. 
In  the  latter  case  consuls  have  either  to  send  in  their 
evidence  in  writing,  or  their  evidence  may  be  taken 
by  a  commission  on  the  premises  of  the  consulate. 

(6)  Consuls  of  all  Idnds  have  the  right  to  put  up  the 
arms  of  the  appointing  State  over  the  door  of  the  con- 
sular building,  and  to  hoist  the  national  flag. 


VI 

TERMINATION   OF   CONSULAR   OFFICE 

Hall,  §  105— Moore,  v.  §  701— Hershey,  No.  290— UUraann,  §  59— Bulmerincq 
in  HoUzendorff,  iii.  p.  708— Rivier,  i.  pp.  533-534— Calvo,  iii.  §§  1382, 
1383,  1450— Bonfils,  No.  775— Fiore,  ii.  No.  1187— Martens,  ii.  §  21 
— Stowell,  Le  Consul,  pp.  217-222. 

Un-  §  436.  Death  of  the  consul,  withdrawal  of  the  exe- 

Causes  of  quatuT,  recall  or  dismissal,  and,  lastly,  war  between  the 
Terniina-  appointing  aud  the  admitting  State,   are  universally 
recognised  causes  of  the  termination  of  the  consular 
office.     When  a  consul  dies,  or  war  breaks  out,  the  con- 
sular archives  must  not  be  touched  by  the  local  autho- 
rities.    They  remain  either  under  the  care  of  an  employe 
of  the  consulate,  or  under  the  charge  of  a  consul  of 
another   State,    until   the   successor   of   the   deceased 
consul  arrives,  or  peace  is  concluded. 
Doubtful       §  437.  It  is  not  certain  in  practice  whether  the  office 
Term?na-  of  a  cousul  terminates  when  his  district,  through  cession, 
^^^'^-        annexation  following  conquest,  or  revolt,  becomes  the 
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property  of  another  State.  The  question  ought  to  \)e 
answered  in  the  athnnative,  because  the  exequatur  given 
to  him  originates  from  a  Government  which  no  longer 
possesses  the  territory.  In  1836,  Belgium,  which  was 
then  not  yet  recognised  by  Russia,  declared  that  she 
would  no  longer  treat  the  Russian  consul,  Aegi,  at 
Antwerp  as  consul,  because  he  was  appointed  before 
the  revolt,  and  his  exequatur  was  granted  by  the  Govern- 
ment of  the  Netherlands.  Although  Belgium  gave  way 
in  the  end  to  the  urgent  remonstrances  of  Russia,  her 
original  attitude  was  legally  correct. 

When  a  consular  district  has  been  conquered  but  not 
amiexed,  that  is  to  say  when  it  is  under  mihtary  occupa- 
tion, dill'erent  considerations  apply.  In  November 
1914,  during  the  World  War,  after  having  occupied 
the  greater  part  of  Belgium,  the  German  Goverimient 
declared  that  the  exequatur  granted  before  the  w^ar  by 
the  Belgian  Government  to  consuls  of  neutral  States  in 
occupied  consular  districts  had  expired  through  the 
German  occupation,  and  that  the  ofiices  of  the  consuls 
concerned  had  terminated.  The  Belgian  Grovernment 
protested,  but  the  United  States  of  America  rightly 
held  that  the  occupying  Government  need  not  recognise 
an  exequatur  given  by  the  legitimate  Goverimient,  but 
might  suspend  it.  However,  suspension  is  not  termina- 
tion, and  such  an  exequatur  at  once  revives  on  the  occu- 
pation coming  to  an  end. 

S  438.  It  is  universally  recognised  that,   in  contra-  Change  in 

,.^  .  .  ,.     ,  ^  .   ®.  ,,  ,  ^         the  Head- 

Qistmction  to  a  diplomatic  nussion,  the  consular  oiiice  ship  of 
does  not  come  to  an  end  through  a  change  in  the  head-  ^^^^^^ 
ship  of  the  appointing  or  the  admitting  State.     Neither  Termina- 
a  new  patent  nor  a  new  exequatur  is  therefore  necessary 
whether  another  king  comes  to  the  throne  or  a  monarchy 
turns  into  a  republic,  or  in  any  Uke  ca.se. 


tloll. 
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VII 

CONSULS  IN  NON-CHRISTIAN  STATES 

Halleck,  i.  pp.  386-400— Phillimore,  ii.  §§  272-277— Taylor,  §§  331-333— 
Twiss,  i.  §§  163,  253-264— Hershey,  No.  291— Wheaton,  §  110— Ullmann, 
§§  63-65— Bulmerincq  in  Holtzendorff,  iii.  pp.  720-738— Rivier,  i.  §  43— 
Nys,  ii.  pp.  460-475— Calvo,  iii.  §§  1431-1444— Bonfils,  Nos.  776-791— 
Pradier-Fod6r6,  iv.  2122-2138- M6rignhae,  ii.  pp.  338-351— Martens,  ii. 
§§  24-26,  and  Konsularwesen  und  Konsular jurisdiction  im  Orient 
(German  translation  from  the  Russian  original  by  Skerst,  1874) — 
Tarring,  British  Consular  Jurisdiction  in  the  East  (1887) — Hall,  Foreign 
Powers  and  Jiirisdiction,  §§  64-85 — Bruillat,  Etude  historique  et  critique 
sur  les  Jurisdictions  consvlaires  (1898) — ^Lippmann,  Die  Konsularjuris- 
diction  im  Orient  {IS^S) — -Verg^,  Des  Consuls  dans  les  Pays  d' Occident 
(1903) — Hinckley,  American  Consular  Jurisdiction  in  the  Orient  (1906) 
— Piggott,  Exterritoriality:  The  Law  relating  to  Consular  Jurisdiction, 
etc.,  in  Oriental  Countries  (new  ed.  1907) — Mandelstam,  La  Justice 
ottomane  dans  ses  Rapports  avec  les  Puissances  dtrangires  (1911),  and  in 
R.G.,  xiv.  (1907),  pp.  5  and  534,  and  xv.  (1908),  pp.  329-384— Tchou, 
Le  Regime  des  Capitulations  .  .  .  en  Chine  (1915). 

Position  §  439.  Consuls  in  certain  non-Christian  States  enjoy 
il  certain  ^  position  fundamentally  different  from  that  of  consuls 
non-  in  general.  In  the  Christian  countries  of  the  West 
States.  "  consuls  havc,  as  has  been  stated  (§418),  lost  jurisdiction 
over  the  subjects  of  the  appointing  States.  In  the 
Mohammedan  States  consuls  not  only  retained  their 
original  jurisdiction,  but  by  degrees  acquired,  through 
the  so-called  Capitulations,  complete  civil  and  criminal 
jurisdiction,  the  power  of  protection  over  the  privileges, 
life,  and  property  of  their  countrymen,  and  even  the 
power  to  expel  one  of  their  countrymen  for  bad  conduct. 
Moreover,  custom  and  treaties  secured  to  consuls  in 
these  States  inviolability,  exterritoriality,  ceremonial 
honours,  and  miscellaneous  other  rights,  so  that  there 
is  no  doubt  that  their  position  became  materially  the 
same  as  that  of  diplomatic  envoys.  A  similar  position 
was  acquired  by  consuls  in  China,  Japan,  Persia,  and 
other  non-Christian  countries. 
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In  1891),  however,  coiibuIh  in  Japan  lost  this  privileged 
|K»sition  and  became  assimihitod  to  those  in  Western 
States.  In  11H4  Turkey  denounced  the  Capitulations,* 
but  by  the  Treaty  of  IVacc  will  bo  «iille<l  upon  to  accept 
:i  schenio  of  judicial  rcfoiin  drawn  up  by  foRM^!;n  Powers. 
Hy  the  Treat ieii  of  Peace  with  Germany  and  Austria 
tliese  States  renounced  the  benefits  of  treaties  conferring 
ui>on  them  extraterritorial  jurisdiction  in  Siam,  and  of 
the  C'apitulatioiLs  in  Morocco  and  E^^ypt.  It  appears 
therefore  that  consular  jurisdiction  in  Eastern  States  is 
being  gradually  restricted  within  narrower  limits. 

§  440.  Where  consular  jurisdiction  is  still  in  full  force,  ^^^ 
international  custom  and  treaties  only  lay  down  the  t.^n  m 
rule  that  all  the  subjects  of  Christian  States  shall  remain  ^j;;^" 
under  the  jurisdiction  of  the  home  State  as  exercised  by  ^^'J^*" 
their  consuls.*     It  is  for  the  Municipal  Laws  of  the  ' 
States  concerned  to  organise  this  coiLsular  jurisdiction, 
and  all  States  have  in  fact  done  so.     As  regarcls  Great 
Britain,  the  Foreign  Jurisvliction  Act,   1890  (53  &  54 
Vict.  c.  37)  and  several  Orders  in  Council  are  now  ita 
legal  basis.-    The  working  of  consular  jurisdiction  is, 
however,   not  satisfactory   in   regard   to  the  so-called 
*  mixed  cases.*    As  the  consul  has  ejccUmve  jurisiliction 
over  the  subjects  of  his  home  State,  he  exercises  it  also 
in  cases  in  which  the  plaintiti  is  a  native,  or  is  a  subject 
of  another  State.     These  are  called  'mixed  cases.' 

8  441    To  overcome  some  of  the  disadvantages  of  the  L.t^-r 
consular   jurisdiction,    an    interesting   experiment   wa-s  ^.^.^.^^  ,„ 
made   in   Eg>'pt.     On   the   initiative  of   the   Khedive,  ^'■^^'■ 
most  of  the  Powers  in  1875  agreed  to  the  organisation 
of   international   courts    in    Eg>'pt   for   mixed   caiies,=» 


•  See  .bove.  I  3IS  of  (kf  CapUuhiu.a    (10O:>  :   r.n^y 

i„  t»ir    I.'ur  {^wirtrrly    A'- •,  im.  .   i  viii. 

•  Sea  Piggotl.  f^J.  C»/.  l  44>y4iy;    Nrrmi.ri.    /  i 

•  .    I'll  !      ',•>.-     •» 


•  See  HulUii'l,  The  Suropean 
Comceri  in  tht  l^uUvn  QiuMtum, 
pp.  102- 103;  Soolt,  The  L^te  affcl 
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which  began  their  work  in  1876.  They  were  chiefly 
given  jurisdiction  in  mixed  civil  cases,  mixed  criminal 
cases  of  importance  remaining  under  the  jurisdiction 
of  the  national  consuls.  Three  international  courts 
of  first  instance  were  established,  each  composed  of 
three  natives  and  four  foreigners,  and  one  international 
court  of  appeal  at  Alexandria,  composed  of  four  natives 
and  seven  foreigners. 

But  Egypt  has  now  become  a  British  protectorate, 
and  the  Egyptian  judicial  system  is  in  process  of  re- 
organisation.    Great    Britain    will,    where    necessary, 
conduct   negotiations   with   foreign   States   to    secure 
their  concurrence  in  the  proposed  changes.     Germany 
and  Austria  have  already  surrendered  their  right  to 
intervene  in  this  matter.^ 
Excep-         §  442.  There  is  no  doubt  that  the  exceptional  posi- 
Character  tiou  of  cousuls  in  Statcs  whcrc  cousular  jurisdiction 
in  certain  ^^  excrcised  docs  uot  agree  with  the  principles  of  Inter- 
5,°°:  .      national  Law  otherwise  universally  recognised  :   but  it 

Christian    .  .  .  -^  ^  . 

States.  IS,  and  must  remam,  a  necessity,  so  long  as  the  civihsa- 
tion  of  these  States  has  not  developed  their  ideas  of 
justice  in  accordance  with  Christian  ideas,  so  as  to 
preserve  the  life,  property,  and  honour  of  foreigners 
before  native  courts.  The  case  of  Japan  is  an  example 
of  the  readiness  of  the  Powers  to  consent  to  the  with- 
drawal of  consular  jurisdiction  in  such  States  as  soon 
as  they  have  reached  a  certain  level  of  civilisation. 

^  See  Treaty  of  Peace  with  Ger-       Peace   with   Austria,    Articles    102- 
many,  Articles  147-148;    Treaty  of        103. 
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I 

A  KM  ED   FORCES  ON   FOREIGN  TERRITORY 

Hall.  §$  54,  56.  102— Uwivncc,  ;!  107— Phillimore.  i.  §  341— Taylor,  $  131  — 
TwJM,  i.  §  165-Who«ton.  §  99— Mooie,  ii.  §  251  — Wentiake,  i.  p.  2«5— 
Sloerk  in  Holtzendorf,  ii.  pp.  ti64-066— Rivier,  i.  pp.  333-33o  — Calvo, 
iii.  $  1560— Fiore,  i.  Nos.  528-529— PmaK.  Nob.  245  250. 

§  443.  Armed  forces  are  organs  of  the  State  which  Armed 
maintains  them,  because  they  are  created  for  the  purpose  Jj^^* 
of  maintaining  the  independence,  authority,  and  safety  ^«»n^ 
of  the  State.     And  in  this  respect  it  matters  not  whether 
armed  forces  are  at  home  or  abroad  ;  for  they  are  organs 
of  their  home  State,  even  when  on  foreign  territory, 
provided  only  that  they  are  there  in  the  service  of  their 
State,  and  not  for  their  own  purj^scs.     For  if  a  body 
of  armed  soldiers  enters  foreign  territory  without  ortlers 
from,  or  without  being  othen^ise  in  the  service  of,  it« 
State,  but  on  its  own  account,  be  it  for  pleasure  or  for 
the  purpose  of  committing  acts  of  violence,  it  is  no  longer 
an  organ  of  its  State. 

§  444.  Besides  war,   there  are  several  occasions  for  OrcMiaiM 
armed  forces  to  be  on  foreign  territory  in  the  service  kJ^^JJ**** 
of  their  home  State.     Thus,  a  State  may  have  a  right  Abroad, 
to  keep  troops  in  a  foreign  fortress,  or  to  send  troops 
through  foreign  territory.     Thus,  further,  a  State  which 
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has  been  victorious  in  war  with  another  may,  after  the 
conclusion  of  peace,  occupy  a  part  of  the  territory  of 
its  former  opponent  as  a  guarantee  for  the  execution 
of  the  treaty  of  peace.  After  the  Franco-German  War, 
for  example,  the  Germans  in  1871  occupied  a  part  of  the 
territory  of  France  until  the  final  instalments  of  the 
indemnity  for  the  war  costs  of  five  milhards  of  francs 
were  paid.  Or  again,  under  Articles  428  to  432  of  the 
Treaty  of  Peace  with  Germany,  the  German  territory 
west  of  the  Rhine  and  the  Rhine  bridgeheads  are  to  be 
occupied  by  Allied  and  Associated  troops  as  a  guarantee 
for  the  execution  of  the  treaty.  It  may  also  be  a  case 
of  necessity  for  the  armed  forces  of  a  State  to  enter 
foreign  territory  and  commit  acts  of  violence  there, 
as  the  British  did  in  the  case  of  The  Caroline.^ 
Position  §  445.  Whenever  armed  forces  are  on  foreign  terri- 
Fo^e™^"^  tory  in  the  service  of  their  home  State,  they  are  con- 
Abroad.  gidcred  exterritorial  and  remain,  therefore,  under  its 
jurisdiction.  A  crime  committed  on  foreign  territory 
by  a  member  of  these  forces  cannot  be  punished  by  the 
local  civil  or  mihtary  authorities,  but  only  by  the  com- 
manding officer  of  the  forces  or  by  other  authorities  of 
their  home  State.^  This  rule,  however,  appHes  only 
in  case  the  crime  is  committed,  either  within  the  place 
where  the  force  is  stationed,  or  in  some  place  where  the 
criminal  was  on  duty;  it  does  not  apply,  if,  for  example, 
soldiers  belonging  to  a  foreign  garrison  of  a  fortress  leave 
the  rayon  of  the  fortress,  not  on  duty  but  for  recreation 
and  pleasure,  and  then  and  there  commit  a  crime.  The 
local  authorities  are  in  that  case  competent  to  pum'sh 
them. 

Nor  does  it  apply  if  in  time  of  war  a  beihgerent  cap- 

*  See  above,    §   133,    and  below,  still    a    few  dissenting  authorities, 

§  446.  such    as    Bar,    Lehrbuch   des    inter- 

^  This  is  nowadays  the  opinion  of  nationalen   Privat-     tind    Strafrecht 

the  vast  majority  of  writers  on  Inter-  (1892),     p.      351,     and     Rivier,     i. 

national  Law.     There  are,  however,  p.  333. 
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turei8  nu'niUrs  of  the  anned  forces  of  the  onemy  who 
before  their  tapturf  romiuitted  such  violutioim  of  the 
laws  and  cuHtomH  of  war  ma  are  considered  to  be  war 
crimeiJ.  A  beUij^*reiit  may  try  priBoners  of  war,  and 
punish  them,  a«  war  criminalH.* 

§  ilO.  An  excellent  example  of  the  position  of  anued  QmooI 
forces  abroad  is  furnished  by  the  case  of  M'Leod,'  which 
cKcurred  in  1840.  Alexander  M'lx'od,  who  was  a 
member  of  the  Hritish  force  sent  by  the  Canadian 
Government  in  1837  into  the  territory  of  the  L  nit<xl 
States  for  the  purpose  of  capturing  the  Caroline,  a  boat 
equipped  for  crossing  into  Canadian  territory,  and 
taking  help  to  the  Canadian  insurgents,  came  in 
1840  on  busineijs  to  the  State  of  New  York,  and 
was  there  arrested  and  indicted  for  the  kiUing  of 
one  Amos  Durfee,  a  citizen  of  the  United  States, 
on  the  occasion  of  the  capture  of  the  Caroline.  The 
British  ambassador  at  Washington  demanded  the 
release  of  M  Leod,  on  the  ground  that  he  wa-s,  at 
the  time  of  the  alleged  crime,  a  member  of  a  British 
armed  force  sent  into  the  territory  of  the  United 
States  by  the  Canadian  Government  acting  in  a  caae 
of  necessity.  MLeod  was  not  relciised,  but  had  to 
stand  his  trial  in  1840,  when  he  was  acquitted  on  proof 
of  an  alibi.  However,  in  the  reply  of  Mr.  Webster,  the 
Secretary  for  Foreign  Affairs  of  the  United  States,  to  a 
note  from  the  British  ambassador  occurs  the  following 
passage  :   *  The  Government  of  the  United  States  enter- 

'    -s, ,.  ,„!  ,ii  ..   ,1    ,,    §251.     Wlu-n,  avsciU'in    '\«   quit*-   unf<>uiMloil,   luiioa 

'i  »r,  the   Kiciili  ihc    mtv    lit-ImitM.'i    nf    v»ar    cnuie« 

I.           _       ^  and  puia»iic«i,  as    sucli    ii*.  t  >    "1     ^.lilc•l-    or    oilier 

tirriumi    p:  •>   .:     wIid    \ity\  iljill\  liluiils     .1^    friiy       '    y'i.i-',     .'       y 

|illla|{cd    bi  !  ;  'arc,    ^Jiuc  thf  enemy  uu  ct^-'.r.r       •  "          ■  •.        • 

Cirl  tUAIl  wnlcra  I'PIUZ./.,  ^t•c     ltli'«,    \  1. 

XIV      (1915),      p       :     .  '  .lXv\     lilAt  llu-    Ilfjht     il     -»     I 

r-.:           .  ■   '                              '.      .  luaiu  pniMiiiont    ul     M.tj     ! 

u  n  of  \  luusly  rtuUtvd  Uic  l.t  > 

t '  <     I  !•  II   11    \ukA  o!  w»r. 

I.  .{>turv*l  iierm.tn            '  S«>r  Wtuu-tun,  1. 1 21,  »i. 

» ^.^  ....    —    ...uioa.      But  iliia  iL  S  17y. 

VOL.   1.  2i^ 
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tains  no  doubt  that,  after  the  avowal  of  the  transaction 
as  a  pubhc  transaction,  authorised  and  undertaken  by 
the  British  authorities,  individuals  concerned  in  it 
ought  not  ...  to  be  holden  personally  responsible  in 
the  ordinary  tribunals  for  their  participation  in  it.' 
The  Casa  §  446a.  Another  interesting  example  is  the  Casa 
Fncident.  Blauca  incident.  On  September  25,  1908,  six  soldiers 
— three  of  them  Germans — belonging  to  the  French 
Foreign.  Legion  which  formed  part  of  the  French  troops 
in  Morocco,  deserted  at  Casa  Blanca,  and  asked  for,  and 
obtained,  the  protection  of  the  local  German  consul, 
who  intended  to  take  them  on  board  a  German  vessel 
lying  in  the  harbour  of  Casa  Blanca.  On  their  way  to 
the  ship,  however,  they  were  forcibly  taken  by  the 
French  out  of  the  custody  of  the  secretary  of  the  German 
consulate,  and  of  a  native  soldier  in  the  service  of  the 
consulate,  who  were  conducting  them.  Considering 
all  Germans  in  Morocco  without  exception  exterritorial, 
and  under  the  exclusive  jurisdiction  of  her  consul, 
Germany  complained  of  this  act  of  force,  and  demanded 
that  those  of  the  deserters  who  were  German  subjects 
should  be  given  up  to  her  by  France.  Germany  admitted 
that  the  consul  had  no  right  to  extend  his  protection  to 
other  than  German  subjects.  France  refused  to  con- 
cede this  demand,  maintaining  that  the  individuals  con- 
cerned had,  even  after  their  desertion,  remained  under 
the  exclusive  jurisdiction  of  their  corps,  which  formed 
part  of  a  French  force  occupying  foreign  territory.  As 
the  parties  could  not  settle  the  conflict  diplomatically, 
they  agreed,  on  November  10,  1908,  to  bring  it  before 
the  Hague  Court  of  Arbitration,  which  gave  its  award  ^ 
on  May  22,  1909,  which  was  on  the  whole  in  favour  of 
France.  The  Court  held  that  there  was  a  conflict  of 
jurisdiction  with  regard  to  the  German  deserters,  because 

^  See  Martens,  N.R.G.,  3rd  Ser.        of  the  award  is  printed  in  A.J.,  iii. 
ii.    p.    19.     An  English   translation       (1909),  p.  755. 
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as  German  subjects  tliey  wore  under  the  ezcIuBivo  jurin- 
iliction  of  the  tiennan  coiwulato,  but  as  deeertere  from 
the  French  Foreign  Legion  tliey  were  under  the  exclusive 
jurisilittion  of  the  French  Army  of  Occupation  ;  that, 
under  the  c-ircunistances  of  the  vixac,  tiie  jurisdiction  of 
the  Army  of  Occupation  should  have  the  preference; 
that  nevertheless  the  German  consul  was  not  to  be 
blamed  for  his  action,  since  in  a  country  granting  exterri- 
torial jurisdiction  to  foreigners  the  question  of  the  res|)e<:'- 
tive  competency  of  the  consular  jurisdiction  and  of  the 
jurisdiction  of  an  Army  of  Occupation  was  very  compli- 
'  ated  and  had  never  been  settled  in  an  express,  distinct, 
and  universidly  recognised  manner ;  that,  since  the 
German  deserters  were  found  at  the  port  under  the 
actual  protection  of  the  German  consulate,  and  this 
protection  was  not  manifestly  illegal,  the  actual  situa- 
tion should,  as  far  as  possible,  have  been  respected  by 
the  French  mihtary  authority ;  that  therefore  the 
French  military  authorities  ought  to  have  confined  them- 
selves to  preventing  the  embarkation  and  escape  of  the 
deserters,  and,  before  proceeding  to  their  arrest  and 
imprisonment,  ought  to  have  offered  to  leave  them 
under  sequestration  by  the  German  consulate  until 
the  question  of  the  competent  jurisdiction  had  been 
decided.  The  Court  did  not,  however,  decree  the 
restitution  by  France  of  the  three  German  deserters 
to  Germany.^ 

'  The  ambijfuity  uf  the  award  luus  hi.  dy  (H>nipet«-nt  to exerdM 

justly    U-«.-u  heverely  criticim?*!.      If,  j  But  it  ii>  a  Wfllknown 

i»     ■ '       '      .it    tx»rnx;tly   aa«»ert<4,   the  I. 

J  .  of  an  Army  of  Ot-oupa-  i: 

t  •  •-■  ■■'       •'■-     ■ 


Uj     iic    entirely    in    lavuur    ot  expect     lr<Jiu     a    court     ot     jusitc«, 

e.  for  it  is  tlif!i'-ti!t  t'>  "t-e  how  although    it    may    be    ao    excellent 

'  .'!    '  nitllv  ^p<-<  itueu    of    an    arbitral   deeiaiua. 

!    1  any  Sec  J.y.,  iii.  (1«0»),  pp.  6«8  701. 
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Hall,  §§  54-55— Lawrence,  §  107— Phillimoie,  ii.  §§  344-350— Westlake,  pp. 
266-269— Taylor,  §  261— Moore,  ii.  §§  252-256— Twiss,  i.  §  165— Stephen, 
History  of  the  Gmninal  Law  of  England  (1883),  ii.  pp.  43-58 — 
Wheaton,  §  100— Bluntschli,  §  321— Stoerk  in  Holtzendorff,  ii.  pp.  434- 
446— Perels,  §§  11,  14,  15— Heilborn,  System,  pp.  248-278— Rivier,  i. 
pp.  333-335— Bonfils,  Nos.  614-623— M^rignhac,  ii.  pp.  554-565— Calvo, 
iii.  §§  1550-1559— Fiore,  i.  Nos.  547-550— Testa,  p.  86— Jordan,  R.I., 
2nd  Ser.  x.  (1908),  p.  343— Praag,  Nos.  251-259. 

Men-of-  §  447.  Men-of-war  are  State  organs  just  as  armed 
Organs^  ^  forces  are,  a  man-of-war  being  in  fact  a  part  of  the  armed 
forces  of  a  State.  And  respecting  their  character  as 
State  organs,  it  matters  not  whether  men-of-war  are  at 
home,  or  in  foreign  territorial  waters,  or  on  the  high 
seas.  But  it  must  be  emphasised  that  men-of-war  are 
State  organs  only  so  long  as  they  are  manned,  and  under 
the  command  of  a  responsible  officer,  and,  further,  so 
long  as  they  are  in  the  service  of  a  State.  A  shipwrecked 
man-of-war,  abandoned  by  her  crew,  is  no  longer  a  State 
organ ;  nor  does  a  man-of-war  in  revolt  against  her 
State,  and  sailing  for  her  own  purposes,  retain  her 
character  as  an  organ  of  a  State.  On  the  other  hand, 
public  vessels  in  the  service  of  the  police  and  the 
customs  of  a  State  ;  private  vessels  chartered  by  a 
State  for  the  transport  of  troops  and  war  materials  ; 
and  vessels  carrying  a  head  of  a  State  and  his  suite 
exclusively,  are  also  considered  to  be  State  organs, 
and  are,  consequently,  in  every  point  treated  as 
though  they  were  men-of-war. 
Proof  of       §  448.  The  character  of  a  man-of-war,  or  of  any  other 

Character  ijjt  r  ••xii2j_-j_ 

as  Men-of-  vcsscl  treated  as  a  man-oi-war,  is,  in  the  first  instance, 
war.        proved  by  its  outward  appearance ;  a  vessel  of  this  kind 
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ilies  the  war  flag  and  the  |)eiiimnt  of  it«  8tat«.*  If,  nover- 
tlieless,  the  chumcter  of  the  vessel  seeiiw  doubtful,  her 
ommissioii,  duly  signed  by  the  authorities  of  the  State 
whiih  she  a|)j>ears  to  represent,  supplies  a  complete 
[)roof  of  her  charuct^'r  as  a  man-of-war.  And  it  is  by 
no  meaiLs  necessiiry  to  prove  that  the  ve^ssel  is  really  the 
property  of  the  State,  the  commission  being  sufficient 
evidence  of  her  character.  Vessels  chartered  by  a  State 
for  the  transport  of  troops,  or  for  the  purpose  of  carrying 
it^  head,  are  indeed  not  the  property  of  such  State, 
although  they  bear,  by  virtue  of  their  commissions,  the 
siime  character  as  men-of-war.- 

§  449.  Whereas  armed  forces  in  time  of  peace  have  Oocmioiw 
no  occasion  to  be  abroad  except  under  some  special  Jf^waT* 
condition,  or  in  a  case  of  necessity,  men-of-war  belonging  a^*"*^- 
to  all  maritime  States  possessing  a  navy  are  constantly 
crossing  the  high  seas  in  all  parts  of  the  world,  for  all 
kinds  of  purposes  ;  and  occasions  for  men-of-war  to  sail 
through  foreign  territorial  waters,  and  to  enter  foreign 
ports,  necessarily  arise.  No  special  convention  between 
the  flag-State  and  the  littoral  State  is  necessary  to  enable 
them  to  do  this.  All  the  territorial  waters  and  ports 
of  civilised  States  are,  as  a  rule,  open  to  men-of-war  as 
well  as  to  merchantmen  of  all  nations,  provided  they 
are  not  excluded  by  special  international  stipulations, 
or  special  Municipal  Law^s  of  the  littoral  States.  On  the 
other  hand,  it  must  be  emphasised  that,  unless  special 
international  stipulations,  or  special  treaties  between 
the  iiag-Stat<i  and  the  httoral  State,  provide  to  the  con- 
trary in  regard  to  a  particular  port  or  to  certain  terri- 
torial waters,  a  State  is,  in  strict  law,  always  competent 
to  exclude  men-of-war  from  all  or  certain  of  its  ports, 

'  AttciitJou  uu({ht  \.'<  !x  cli,i\vri  uiroiilv.  ii  is  indinxilly  of  import- 
here  to  Convention  \  i  tiiu<»  of  pe*oe.  For  ita 
the  (.•oiiNt-niion  of  m  m-c  l>el<iw,  vol.  ii.  §84. 
into  %%iii>liipH)  of  the  M.-<.uii<i  11  .  .s«xi  to  en}oy  tb« 
Fea<.eC<iiiieitii>ccot  1UU7.  Alili  ^txl  exempliuiis  •• 
this  oonvention  oonoerus  the  time  ul  iuli:  ui  w<ir. 


614 


MISCELLANEOUS   AGENCIES 


Position 
of  Men-of- 
war  in 
Foreign 
Waters. 


and  from  those  territorial  waters  which  do  not  serve  as 
highways  for  international  traffic^  And  a  State  is, 
further,  always  competent  to  impose  what  conditions  it 
thinks  necessary  upon  men-of-war  which  it  allows  to 
enter  its  ports,  provided  these  conditions  do  not  deny 
to  men-of-war  their  universally  recognised  privileges. 

§  450.  The  position  of  men-of-war  ^  in  foreign  waters 
is  characterised  by  the  fact  that  they  are  called  '  float- 
ing '  portions  of  the  flag-State.  For  at  the  present  time 
there  is  a  customary  rule  of  International  Law,  univer- 
sally recognised,  that  the  State  owning  the  waters  into 
which  foreign  men-of-war  enter  must  treat  them  in 
every  point  as  though  they  were  floating  portions  of 
their  flag-State.^  Consequently,  a  man-of-war,  with  all 
persons  and  goods  on  board,  remains  under  the  juris- 


^  The  matter  is  controversial. 
See  above,  §  188,  and  Westlake,  i. 
p.  196,  in  contradistinction  to  Hall, 
§42. 

^  As  to  merchantmen,  see  above, 
§189. 

^  This  rule  became  universally 
recognised  during  the  nineteenth 
century  only.  On  the  change  of 
doctrines  formerly  held  in  this 
country  and  the  United  States  of 
America,  see  Hall,  §  54,  and 
Lawrence,  §  107.  English  and 
American  courts  now  recognise 
the  exterritoriality  of  foreign  public 
vessels.  Thus,  in  The  Exchange 
(7  Cranch  116),  the  Supreme  Court 
of  the  United  States  recognised 
that  it  had  no  jurisdiction  over  this 
French  man-of-war.  In  The  Con- 
stitution, an  American  man-of-war, 
the  High  Court  of  Admiralty  in 
1879  held  that  foreign  public  ships 
cannot  be  sued  in  English  courts 
for  salvage  (4  P.D.  39).  And  in  the 
case  of  The  Parlement  Beige,  ((1880) 
5  P.D.  197,  214),  the  Court  of  Appeal 
and  the  House  of  Lords  held  that 
foreign  public  vessels  cannot  be  sued 
in  English  courts  for  damages  for 
collision.  The  same  was  held  in 
1906  in  The  Jassy,  a  Roumanian 
ship  (10  Asp.  p.  278).  See  also  The 
Charkieh,  (1873)  L.R.  4  A.  and  E. 


59.  In  The  Gagara  ([1919]  P.  95) 
it  was  held  that  a  ship  claimed  as 
the  property  of  a  de  facto  govern- 
ment, only  temporarily  recognised, 
must  be  treated  in  the  same  way. 

Different  is  the  case  of  a  private 
vessel  which  has  been  requisitioned 
or  chartered  by  the  Government. 
While  a  ship  is  in  the  serA'ice  of  the 
Government  concerned  she  is  indeed 
exempt  from  arrest  for  claims  for 
salvage,  collision,  etc.  But  claim- 
ants are  not  thereby  deprived  of 
their  rights  of  action,  although  they 
are  precluded  for  the  time  being 
from  exercising  some  of  the  rights 
ordinarily  incident  thereto.  See  The 
Broadmayne,  [1916]  P.  64  ;  The 
Messicano,  (1916)  32  T.L.R.  519; 
and  The  Grimdon,  (1918)  35  T.L.R. 
81.  But  the  practice  of  the 
American  courts  seems  to  be 
different;  see  Nielsen  in  A.J.,  xiii. 
(1919),  pp.  12-21,  and  the  case  of 
The  Attualita  there  quoted. 

It  must  be  specially  mentioned 
that,  in  accordance  with  Article  281 
of  the  Treaty  of  Peace  with  Germany, 
if  the  German  Government  engages  in 
international  trade,  it  is  not  to  have 
in  respect  thereof  any  rights,  privi- 
leges or  immunities  of  sovereignty  ; 
similar  provisions  occur  in  other 
treaties  of  peace. 


MKN-UK-WAK   IN    {-"ORKlCiN    WATKRli  615 

iiu  tion  uf  her  !lap-Stat4j  even  during  her  stay  in  fonMgu 
waterw.  No  otVuiul  of  the  httoral  Stat4*  in  allowed  to 
U.anl  the  ve-s8el  without  special  iH?nniKMion  of  the 
oiMiiiaiuler.  (Viniew  commit tetl  on  board  by  |H*rh<»ii^ 
111  thi*  service  of  the  vessel  are  under  the  exclusive  juris- 
diction of  the  commaiuler  and  the  other  home  autho- 
ritie.s.  Individuals  who  are  subject/i  of  the  httoral  State, 
and  are  only  temijorarily  on  board,  may,  although  tl  • 
need  not,  lx«  taken  to  the  home  country  of  the  vc 
to  be  punished  there,  if  they  commit  a  crime  on  b<i. 
Kven  individuals  who  do  not  belong  to  the  crew,  and 
who,  after  having  committed  a  crime  on  the  territory 
of  the  httoral  St^itc,  have  taken  refuge  on  boartl,  cannot 
be  forcibly  taken  of!  the  vessel ;  if  the  conmiander 
refuses  their  surrender,  it  can  be  obtained  only  by  diplo- 
matic means  from  the  home  State.* 

On  the  other  hand,  men-of-war  cannot  do  what  they 
like  in  foreign  waters.  They  are  ex:  *  ^  voluntarily 
to  comply  with  the  Uiws  of  the  littorai  -  with  regard 

to  order  in  the  ports,  the  places  for  casting  anchor,  sani- 
tation and  quarantine,  customs,  and  the  hke.  A  man- 
of-war  which  refuses  to  do  so  can  be  expelled,  and,  if 
on  such  or  other  occasions  she  commits  acts  of  yiolence 
against  the  ofhcials  of  the  httoral  State  or  against  other 
vessels,  steps  may  be  taken  against  her  to  prevent 
further  acts  of  violence.  But  it  must  be  emphasised 
that,  even  by  committing  acts  of  violence,  a  man-of- 
war  does  not  fall  under  the  jurisdiction  of  the  littoral 
State.  Only  such  measures  are  allowed  against  her 
as  are  necessary  to  prevent  her  from  further  acts  of 
violence.* 

>  On   Um  4u«vi  ''•■  •  »^  -i-f.^nt  Mit  1.-  lU^-.ti.r  Uc%\ 

foreign    nMO-<if-wai 

•  : ,  ,in     the     /  f' 

(^wutmrif,  roL   vii.  '" 

•  Att«otioQ  ought  to  bedr»wnto       nuitrx,  xm»,    :-  -.^  -'" 
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Position  §  451.  Of  some  importance  is  the  unsettled  question 
when^on  lespectiug  the  position  of  the  commander  and  the  crew 
Abroad  ^^  ^  mau-of-war  in  a  foreign  port  when  they  are  on  land. 
The  majority  of  publicists  distinguish  between  a  stay 
on  land  in  the  service  of  the  man-of-war  and  a  stay  for 
other  purposes.^  The  commander  and  members  of  the 
crew  ashore  in  an  official  capacity  in  the  service  of  their 
vessel,  to  buy  provisions,  or  to  make  other  arrangements 
respecting  the  vessel,  remain  under  the  exclusive  juris- 
diction of  their  home  State,  even  for  crimes  they  commit 
on  the  spot.  Although  they  may,  if  necessary,  be 
arrested  to  prevent  further  violence,  they  must  at  once 
be  surrendered  to  the  vessel.  On  the  other  hand,  if 
they  are  on  land  not  on  official  business,  but  for  pur- 
poses of  pleasure  and  recreation,  they  are  under  the 
territorial  supremacy  of  the  littoral  State  like  any  other 
foreigners,  and  they  may  be  punished  for  crimes  com- 
mitted ashore. 

There  are,  however,  a  number  of  publicists  ^  who  do 
not  make  this  distinction,  and  maintain  that  com- 
manders, or  members  of  the  crew,  whilst  ashore,  are  in 
every  case  under  the  local  jurisdiction. 


Ill 
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Hall,  §§  103-104*— Moore,  iv.  §  623— Bhintschli,  §§  241-243— UUmann,  §§ 
66-67— Heffter,  §  222— Rivier,  i.  §  44— Calvo,  iii.  §§  1337-1339— Fiore, 
ii.  Nos.  1188-1191— Martens,  ii.  §  5— Adler,  Die  Spionage  (1906),  pp. 
63-92 — Routier,  U Espionage  et  la  Trahison  en  Temps  de  Paix  et  en 
Temps  de  Guerre  (1915). 

§  452.  Besides  diplomatic  envoys  and  consuls.  States 

1  So  also  Moore,  ii.  §  256.  Phillimore,  i.  §  346 ;  Testa,  p.  109. 

See  also  Article  18  of  the '  Regleraent ' 
^  See,    for  instance,   Hall,   §  65  ;       referred  to  on  p.  615,  n.  2. 
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ma\ ,  aiul  ilo,  send  various  kinds  of  agento  abroad —  Agtmu 
luiinely,  public  political  agents,  secret  |x>liticul  agent«,  rhpt!!** 
spies,  conunissaries,  ami   bearers  of  despatches.     Tin 
position  of  these  agents  varies  according  to  the  class  Lu^i^ 
to  wliieh  they  belong. 

§  453.  I'ublic  political  agents  are  agents  sent  by  one  Pu».Uc 
Power  to  another  for  pohtical  negotiations  of  different  Agents 
kinds.  They  may  be  sent  for  an  unlimited  time,  or  for 
a  limited  time  only.  As  they  are  not  invesUHl  with 
diplomatic  character,  they  do  not  receive  a  letter 
of  credence,  but  only  a  letter  of  recommendation  or 
commission.  They  may  be  sent  not  only  by  one  full 
sovereign  State  to  another,  but  also  by  and  to  insurgents 
recugiiised  as  a  beUigerent  Power,  and  by  and  to  States 
under  suzerainty.  Political  agents  without  diplomatic 
character  afiEord,  in  fact,  the  only  means  for  personal 
political  negotiations  with  such  insurgents  and  with 
States  under  suzerainty. 

As  regards  the  position  and  privileges  of  pubhc  pohtical 
agents,  it  is  obvious  that  they  enjoy  neither  the  position 
nor  the  privileges  of  diplomatic  envoys.^  But,  on  the 
other  hand,  they  have  a  pubhc  character,  being  admitted 
as  pubhc  political  agents  of  a  foreign  State,  and  must, 
therefore,  certainly  be  granted  a  special  protection.  No 
distinct  rules,  however,  concerning  the  special  privileges 
to  be  granted  to  such  agents  seem  to  have  grown  up  in 
practice.  In  viola  bihty  of  their  persons  and  official 
papers  ought  to  be  granted  to  them.- 

§  454.  Secret  pohtical  agents  may  be  sent  for  the  Se<Tt?t 
same   purposes   as   pubhc   pohtical   agents.     But   two  AgentT 
kinds  of  secrecy  must  be  distinguished.     An  agent  may 
be  secretly  sent  to  another  Power  with  a  letter  of  recom- 

'  Htfffter,  §  'i'i'i,  18,    a«   far    *s    I  diploiutttic  envoys. 

know,   the  only  publioiBt  who  main  *  Ulliuanri,  ^  06,  and  Rivirr.  i.  5  44. 

laiiih  that  a^'onta  nut  invented  with  maintain  that  they  tnuAi                      i 

diplomatic  character  munt  noverthe-  the  prinlege  of  inviolabn                  o 

loM    be    graated   the    privileges   of  aame  eitent  aa  diplomatio  «»uvuyik. 
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mendation,  and  admitted  by  that  Power.  Such  an 
agent  is  secret  in  so  far  as  third  Powers  do  not  know, 
or  are  not  supposed  to  know,  of  his  existence.  As  he  is 
admitted  by  the  receiving  State,  although  secretly,  his 
position  is  essentially  the  same  as  that  of  a  pubHc 
pohtical  agent.  On  the  other  hand,  an  agent  may  be 
secretly  sent  abroad  for  pohtical  purposes  without  a 
letter  of  recommendation,  and  therefore  without  being 
formally  admitted  by  the  Government  of  the  State  in 
which  he  is  fulfilhng  his  task.  Such  an  agent  has  no 
recognised  position  whatever  according  to  International 
Law.  He  is  not  an  agent  of  a  State  for  its  relations 
with  other  States,  and  he  is  therefore  in  the  same  posi- 
tion as  any  other  foreign  individual  living  within  the 
boundaries  of  a  State.  He  may  be  expelled  at  any 
moment  if  he  becomes  troublesome,  and  he  may  be 
criminally  punished  if  he  commits  a  political  or  ordinary 
crime.  Such  secret  agents  are  often  abroad  for  the 
purpose  of  watching  the  movements  of  pohtical  refugees 
or  partisans,  or  of  socialists,  anarchists,  nihilists,  and 
the  like.  As  long  as  such  agents  do  not  turn  into  so- 
called  agents  provocateurs,  the  local  authorities  will  not 
interfere. 
Spies.  §  455.  Spies  are  secret  agents  of  a  State  sent  abroad  ^ 

for  the  purpose  of  obtaining  clandestinely  information 
in  regard  to  military  or  political  secrets.  Although  all 
States  constantly  or  occasionally  send  spies  abroad,  and 
although  it  is  not  considered  wrong  morally,  politically, 
or  legally  to  do  so,  such  agents  have,  of  course,  no  recog- 
nised position,  whatever  according  to  International  Law, 
since  they  are  not  agents  of  States  for  their  international 
relations.  Every  State  punishes  them  severely  when 
they  are  caught  committing  an  act  which  is  a  crime  by 
the  law  of  the  land,  or  expels  them  if  they  cannot  be 

^  Concerning  spies  in  time  of  war,       and    Adler,    Die    Spionage    (1906), 
see  below,  vol.   ii.   §§  159  and  210,       pp.  7-62. 
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pTinishiHl.     A    spy    cannot    loj^ally    fxriiHc'    liiiiiM'lf    liy 
|)l»*a(liii^  timt  lu»  only  fXi'cul<Hl  the  onlen*  of  his  (li)Vfrn 
ment,  and  the  lattiT  will  never  interfere,  since  it  cannot 
t»lli(  iallv  confe«8  to  having  conuiiissioned  a  spy. 

§15(3.  Coininissiiries  and  nionilKTs  of  ( onimissions  Com- 
are  agents  sent  with  a  letter  of  recommendation  or  com- 
mission by  one  Stat^  to  another  for  negotiationB,  not 
political,  but  of  a  technical  or  administrative  character 
only ;  for  instance,  to  make  arrangementj*  Wtween 
the  two  States  as  regards  railways,  post,  telegraphs, 
navigation,  delineation  of  boundary  lines,  and  so  on. 
A  distinct  practice  of  guaranteeing  certain  privileges  to 
commissaries  has  not  grown  up,  but  inviolability  of 
their  persons  and  official  papers  ought  to  be  granted 
to  them,  as  they  are  officially  sent  and  received  for 
official  purposes.  Thus  Germany,  in  1887,  in  the  case 
of  the  French  officer  of  poUce,  Schnaebele,  who  was  in- 
\nted  by  local  German  functionaries  to  cross  the  German 
frontier  for  official  purposes,  and  then  arrested,  recog- 
nised the  rule  that  a  safe-conduct  is  tacitly  granted  to 
foreign  officials  when  they  enter  the  territor}'  of  a  State 
in  an  official  capacity  with  the  consent  of  the  local 
authorities,  although  Schnaebele  was  not  a  commissary 
sent  by  his  Govermncnt  to  the  German  Goverimient. 

§  457.  lndi\iduals  commissioned  to  carry  official  B«M«r« 
despatches  from  a  State  to  its  head  or  to  diplomatic  "^tchm. 
envoys  abroad  are  agents  of  that  State.  Despatch- 
bearers  who  belong  to  the  retinue  of  diplomatic  envoys 
as  couriers  must  enjoy,  as  stated  above  (§  405),  exemp- 
tion from  civil  and  criminal  jurisdiction,  a  special  pro- 
tection in  the  State  to  which  the  envoy  is  accredited, 
and  a  right  of  imiocent  passage  through  third  States. 
But  bearers  of  official  despatches  who  are  not  in  the 
retinue  of  the  diplomatic  envoys  employing  them  must 
nevertheless  be  granted  inviolability  for  their  person 
and  official  papers,  provided  they  pooooon  special  pass- 
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ports  stating  their  official  character  as  despatch-bearers. 
And  the  same  is  vahd  respecting  bearers  of  despatches 
between  the  head  of  a  State  who  is  temporarily  abroad 
and  his  Government  at  home. 


IV 


Perma- 
nent in 
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tion to 
Tem- 
porary 
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INTERNATIONAL   COMMISSIONS 

Rivier,  i.  pp.  564-566— UUmann,  §  68— Gareis,  §§  51-52— Liszt,  §  16— 
Moore,  iv.  §  623. 

§  458.  International  commissions  consist  of  persons 
delegated  by  two  or  more  States  to  carry  out  functions 
of  international  importance.  A  distinction  must  be 
made  between  temporary  international  commissions 
which  dissolve  as  soon  as  their  purpose  is  accomplished,^ 
and  are  very  frequently  estabhshed,  and  permanent 
international  commissions.  Temporary  international 
commissions  may  be  set  up  for  all  manner  of  pur- 
poses— inquiry  into  disputes,  dehmitation  of  frontiers, 
arrangement  of  all  kinds  of  administrative  questions 
such  as  railways,  ports,  telegraphs,  navigation  and  the 
hke.  Among  them  may  be  mentioned  commissions  of 
inquiry,  appointed  in  pursuance  of  the  Hague  Con- 
ventions of  1899  and  1907,^  or  of  the  Labour  Convention 
which  forms  part  of  the  Treaties  of  Peace,^  and  the 
many  temporary  commissions  established  by  these 
treaties.*  Permanent  international  commissions  have 
been  instituted  by  the  Powers  ^  in  the  interest  of  free 


^  The  position   of   their  members 
has  been  discussed  above,  §  456. 
^  See  below,  vol.  ii.  §  5. 

*  See  Treaty  of  Peace  with  Ger- 
many, Article  412,  and  below,  §  5Q8i. 

*  See,  for  example,  the  Treaty  of 
Peace  with  Germany,  Articles  203 
(Inter-Allied  Commissions  of  Con- 
trol to  supervise  the  Execution  of  the 
Military,  Naval,  and  Air  Clauses), 
215  (Repatriation  Commission),  233 


(Reparation  Commission).    There  are 
many  others. 

*  Only  such  permanent  commis- 
sions are  mentioned  in  the  text  as 
have  been  instituted  by  the  Powers 
in  conference.  There  are,  however, 
many  permanent  commissions  in 
existence  which  have  been  instituted 
by  neighbouring  Powers  for  local 
purposes,  as  for  example:  (1)  The 
American  -  Canadian    International 
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naNHgtition  on  int4?riuitioiial  rivers  and  the  Saes  Canal  '; 
in  the  i!it4»rest  of  international  sanitation  ;  in  the  interest 
of  the  fort'ign  cnnlitors  of  several  8tate.s  unable  to  pay 
the  intorfst  on  their  stocks  ;  conrerniii^  Ixjuntios  on 
sugar  ;  to  advise  the  Council  of  the  League  dI  Nations  ; 
in  the  int>ere,sti}  of  labour ;  and  in  the  interest*  of  air 
navigation.  It  is  provided  by  the  Covenant  of  the 
League  (»f  NatioiLs  (Article  24)  that  all  cofninissions  for 
the  n^gulation  of  matters  of  international  interest  which 
are  constituted  after  January  lU,  1920,  are  to  be  phiced 
under  the  direction  of  the  League. 

As  regards  the  privileges  to  be  granted  to  the  members 
of  either  temporary  or  pennanent  international  com- 
missions, as  was  stated  above,  §  456,  no  distinct  practice 
has  grown  up.  If  the  treaty  by  which  a  commission 
is  constituted  does  not  stipuliite  anything  as  regards 
such  privileges,  none  need  be  granted,  but  the  persons 
of  the  commissioners  must  be  specially  protcnited.  How- 
ever that  may  be,  there  is  no  doubt  that  they  cannot, 
unless  this  be  specially  stipulated,  claim  the  privileges 
of  diplomatic  envoys.  Thus,  when  in  1796  Gore  and 
Pinkney,"-the  American  commissioners  in  London  under 
Article  7  of  the  Jay  Treaty,  claimed  these  privileges. 
Great  Britain  refused  to  concede  them. 

§  459.  Several  international  commissions  have  been  Com 
agreed  upon  in  the  interest  of  navigation — namely,  for  "nthe" 
the  rivers  Danube,  Rhine,  Elbe  and  Oder,  and  for  the  ^TCT*^ 

'  '  '  of  Nan- 

Suez  Canal.  k^h*^ 

1.  With  regard  to  navigation  on  the  Danube,  the 

Fiaberiea      C<:imniiB«un,      inBtitut«il  C<>miuisMnii     lj«rtwe«-n     the     United 

»ocordini{  to  Arliole  1  of  the  Treaty  >'  ■'■-    '    .••.mick,  i*i»<l  NrwfuUAillAud, 

•if    Wa«liiut^4in   t>f    April    11.    1908;  iii       .)ii-<-ijut-U' c    nf     the 

ae«    Trtsatv     Sci      (lyuS),     No.     17.  :ic  lU>;uc Court  of  A/bllr»- 

(2)   The    .'                 '  iUuwiiAii    Inter  iiuti  in  the  Sorik  AUmmtie  Fitktrm 

national  J                   uiitwiun  com-^m-  cav 


lAK  lioundaiy    MitUrnt,   ituititut«d   by  '    I 

Article*     7  12     of     the     Treaty     of  is  l^. 

Waaliington    of    January    11,    1M)U  ;  nii«r 

w«     Treaty    Ser.     (1«10).    No.     23.  the  1 
(S)  The  PanBMMBt  Mind  riahmea  *  .-^ 
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European  Danube  Commission  was  instituted  by  Article 
16  of  the  Peace  Treaty  of  Paris  in  1856.  This  commis- 
sion, whose  members  were  appointed  by  the  signatory 
Powers  of  the  Treaty  of  Paris,  was  reconstituted  by  the 
BerHn  Conference  in  1878  and  again  by  the  Conference 
of  London  in  1883.  The  commission  was  to  be  totally 
independent  of  the  territorial  Governments,  its  rights 
were  clearly  defined,  and  its  members,  offices,  and  archives 
were  to  enjoy  the  privilege  of  inviolabihty.  The  juris- 
diction of  the  European  Danube  Commission  extended 
from  Ibraila  downwards  to  the  mouth  of  the  river.^ 

The  Conference  of  1883  also  sanctioned  regulations^  in 
regard  to  the  navigation  and  river-police  of  the  Danube 
from  the  Iron  Gates  down  to  Ibraila,  and,  by  Article  96 
of  these  regulations,  instituted  the  Mixed  Commission 
of  the  Danube  to  enforce  the  observance  of  the  regula- 
tions. The  members  of  this  commission  were  dele- 
gates from  Austria-Hungary,  Bulgaria,  Koumania, 
Serbia,  and  the  European  Danube  Commission — one 
member  from  each.^ 

But  matters  have  changed  since  the  World  War. 
The  Treaties  of  Peace  foreshadow  a  thorough  revision  of 
the  existing  regime,  and  in  the  meantime  the  temporary 
arrangements  made  at  the  Peace  Conference  at  Paris 
in  1919  are  to  be  applied.  The  Euj'opean  Commission, 
provisionally  constituted  of  representatives  of  Great 
Britain,  France,  Italy,  and  Roumania  only,  is  to  re- 
assume  the  powers  which  it  possessed  before  the  World 
War.  From  Ulm  down  to  Ibraila,  where  the  jurisdic- 
tion of  the  European  Commission  begins,  the  Danube 
system  is  to  be  placed  under  the  control  of  a  new  inter- 
national commission.  This  new  commission  is  to  under- 
take the  administration  of  the  river  system  according  to 
the  provisional  rules  for  international  rivers  laid  down 

^  Details  in  Twiss,  i.  §§  150-152.  p.  394. 

*  Martens,  N'.R.O.,  2nd  Ser.  ix.  ^  Details  in  Twiss,  §152. 
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in  the  Treaties  of  Peace  *  until  the  impending  revinion  of 
existing  arrangements,  already  referred  to,  is  complete.- 

2.  With  regard  to  the  Rhine,  navigation  was  before 
the  W<Mld  War  governed  by  the  Convention  of  Mann- 
heim of  18(58,^  under  wliich  a  Central  Commission  had 
been  established.  But  for  the  Khine  also  the  Treaties 
of  Peace  foreshadow  a  revision  of  the  arrangements 
which  existed  before  the  World  War,  by  agreement 
between  the  AUied  and  Associated  Powers  and  Holland, 
and  the  task  of  preparing  and  submitting  the  project  of 
re\nsion  is  entrusted  to  the  Central  Commission  pro- 
vided for  by  the  Convention  of  Mannlieim,  but  now  to 
be  constituted  in  accordance  with  the  Treaty  of  Peace 
with  Germany.  In  the  meantime  the  Central  Com- 
mission is  to  continue  to  fulfil  the  duties  assigned  to  it 
by  the  Convention  of  Mannheim  as  modified  and  supple- 
mented by  the  Treaty  of  Peace  with  Germany.^ 

3.  As  regards  rivers  which  have  for  the  first  time 
become  international  as  the  result  of  the  World  War,^ 
the  Elbe  and  the  Oder,  and  upon  the  request  of  any 
riparian  State,  the  Niemen,  are  to  be  placed  under  the 
administration  of  international  commissions.^ 

4.  By  Article  8  of  the  Treaty  of  Constantinople  of 
1888  in  regard  to  the  neutrahsation  of  the  Suez  Canal, 
a  commission  was  instituted  for  the  supervision  of  the 
execution  of  that  treaty.^ 

§  460.  Three  international  commissions  had  been 
estabhshed  before  the  World  War  in  the  interest  of 
sanitation.     For  the  purpose  of  supervnsing  the  sanitary 

'  See  above,  §  178.  regard  to  navigation  on  the  Congo 

*  See  Treaty  of  Peace  with  Ger-  river,  and  agreed  upon  an  int«?r- 
niaiiy.  Articles  346-352.  imtiunal  commisaion  to  enforce  their 

'  See  above,  g  178.  observance.      (^•-    <'■'>■..    i.    §  334.) 

*  See  Treaty  of  Peace  with  Ger-  But  this  cumn  .>  never  set 
many.  Articles  354  362.  up,     and     no     ;                 s     for     the 

*  See  Treaty  of  Peivce  with  Ger-  establisiiment  of  a  oommiuion  are 
many,  Articles  340-345.  contained     in     the    Convention     of 

*  The  Powers  represented  at  the  September   10,    1919,  which   repMJj 
Berlin  Congo    Conference    of     1884  the  BruaseU  General  Act  of  1885. 
•anctioned     oertain    regulations    in  '  See  above,  §  183. 
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arrangements  in  connection  with  the  navigation  on  the 
lower  part  of  the  Danube,  the  International  Council 
of  Sanitation  was  instituted  at  Bucharest  in  1881.^ 
A  Conseil  swperieur  de  sante  at  Constantinople  had  the 
task  of  supervising  the  arrangements  concerning  cholera 
and  plague.  A  Conseil  sanitaire  maritime  et  quaran- 
tenaire  at  Alexandria  had  similar  tasks  and  was  subject 
to  the  control  of  the  Conseil  superieur  de  sante  at  Con- 
stantinople.^ No  information  as  to  the  position  of 
these  commissions  since  the  World  War  seems  to  have 
been  published. 

§461.  Three  international  commissions  have  been 
established  in  the  interest  of  foreign  creditors — namely, 
in  Turkey  since  1878,  in  Egypt  since  1880,  and  in  Greece 
since  1897.3 

§  462.  Article  7  of  the  Brussels  Convention  of  1902 
concerning  bounties  on  sugar,  provided  for  a  permanent 
commission  at  Brussels,*  which  is  believed  to  be  in 
abeyance. 

§  462a.  Under  the  Covenant  of  the  League  of  Nations, 
two  permanent  commissions  are  to  be  appointed  to 
advise  the  Council  of  the  League,  one  on  military,  naval, 
and  air  questions,  and  the  other  on  the  observance  of 
mandates.^ 

§  4626.  Under  the  Labour  Convention  which  forms 
part  of  the  Treaties  of  Peace,  a  governing  body  of  twenty- 
four  members  is  to  be  appointed  to  control  the  Inter- 
national Labour  Office.^ 

§  462c.  The  International  Air  Convention  of  October 
13, 1919,  establishes  an  international  commission  for  air 


^  See  Article  6  of  the  '  Acte  addi- 
tionnel  k  1' Acte  public  du  2  novembre 
1865  pour  la  Navigation  des  Embou- 
chures du  Danube,'  signed  on  May  28, 
1881  ;  Martens,  N.R.O.,  2nd  Ser. 
viii.  p.  207. 

^  Details  in  Liszt,  §  16,  iii. 

^  See  Kaufmann,  Das  inter- 
nationale     Becht     der    aegyptiachen 


Staatsschuld  (1891) ;  Murat,  Le  Con- 
trdle  international  sur  les  Finances  de 
VEgypte,  de  la  Orece  et  de  la  Turquie 
(1899)  ;  Lippert,  Daa  internationale 
Finanzrecht  (1912),  pp.  912-948. 

«  See  below,  §  585  (3). 
^  See  above,  §  167^. 
8  See  below,  §  568i. 
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imvigiitioii  to  be  under  the  direttion  of  the  Leaj^ue 
of  Nations.  Its  chief  duties  have  already  been  uieu- 
tioned.* 
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RiviiT,  i.  pp.  564-586— Nyn,  ii.  pp.  314  318— Ulliuann,  §  69— Lirat,  ?  17— 
OarciB,  §  62 — I>e«oamps,  Am  Offieea  intrrtuuionaux  tt  Uur  At^enir  (1894) 
— Guillois  in  R.O.,  xxii.  (1915),  pp.  5  127. 

§  463.  During  the  second  half  of  the  nineteenth  cen- Churacter 
turv  and  the  early  years  of  the  twentieth  century,  a  ^ioIiV 
great  number  of  general  treaties  were  entered  into  by  ^^*^- 
a  greater  or  lesser  number  of  States  for  the  purpose  of 
settling  in  common  certain  non-pohtical  matters.     These 
general   treaties   created   so-called    unioas   among   the 
parties,  and  the  business  of  these  unions  is  in  most  cases 
transacted  by  international  offices  created  specially  for 
that  purpose.     The  functionaries  of  these  offices,  how- 
ever, ordinarily  enjoy  no  privilege  whatever. 

At  the  end  of  the  World  War  many  new  international 
administrative  offices  were  set  up,  as  Xvell  as  the  Per- 
manent Secretariat  of  the  League  of  Nations,-  which  is 
the  office  of  the  organised  Family  of  Nations.  More- 
over, in  order  to  avoid  the  drawbacks  which  result  from 
the  existence  of  a  number  of  separate  and  discomiected 
international  offices,  it  is  provided  by  the  Covenant  of 
the  League  (Article  24)  that  all  international  ofiices 
already  estabhshed  by  general  treaties,  if  the  parties  to 
such  treaties  consent,  and  all  international  offices  set 
up  in  future,  are  to  be  placed  under  the  direction  of 
the  League. 

The  most  important  international  offices   in  exist- 
ence  before    the   World   War   are   here   enumerated,^ 

*  8«e  above,  S  197c.  of  A.'^"  •     ■     which,  alihoujrh  an 

«  Sm  above,  §  167a.  '"^' '  ''^'■*  ^^  "?  «1*"^° 

^  to  tho^.   „-.-   uaCUMed.     {>e«  below, 

•  Except  the  International  Bureau        §  474. 
VOL.   I.  2r 
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together  with  those  which  are  provided  for  by  treaties 
made  since  the  close  of  hostilities.^ 

§  464.  In  1868  the  International  Telegraph  Office  of 
the  International  Telegraph  Union  was  created  at  Berne. 
It  is  administered  under  the  supervision  of  the  Swiss 
Bundesrath.  It  edits  Le  Journal  TeUgraphique  in 
French.^  This  office  also  serves  as  the  office  of  the 
International  Union  for  Radio  telegraphy.^ 

§  465.  The  pendant  of  the  International  Telegraph 
Office  is  the  International  Post  Office  of  the  Universal 
Postal  Union  created  at  Berne  in  1874.  It  is  admini- 
stered under  the  supervision  of  the  Swiss  Bundesrath, 
and  edits  a  monthly  paper,  U  Union  Postale,  in  French, 
German,  and  English.^ 

§  466.  The  States  which  have  introduced  the  metric 
system  of  weights  and  measures  created  in  1875  the 
International  Office  of  Weights  and  Measures  in  Paris. 
Its  functionaries  are  a  director  and  several  assistants. 
Their  task  is  the  custody  of  the  international  prototypes 
of  the  metre  and  kilogramme,  and  the  comparison  of 
the  national  prototypes  with  the  international.^ 

§  467.  In  1883  an  International  Union  for  the  Pro- 
tection of  Industrial  Property,  and  in  1886  an  Inter- 
tional  Union  for  the  Protection  of  Works  of  Literature 
and  Art,  were  created,  with  an  international  office  in 
Berne.  There  are  a  secretary-general  and  assistants, 
who  edit  a  monthly  paper,  Le  Droit  d'Auteur,  in  French.® 

S  467a.  The  first  Pan-American  Conference  of  1889 


^  The  juristic  character  of  these 
offices,  other  than  those  which  form 
part  of  the  organisation  of  the 
League  of  Nations,  is  hard  to  define. 
Although  they  are  under  the  juris- 
diction of  the  States  on  wliose 
territory  they  are  constituted,  they 
are  not  constituted  by  them,  and 
their  laws  are  only  applicable  to 
such  offices  in  so  far  as  the  treaties 
which  called  them  into  existence 
are  silent.  Since  they  are  consti- 
tuted    by     international     treaties. 


Fusinato,  Ains  sur  les  QrieMioiia 
touchant  la  Personalite  juridique  de 
rinstitut  international  d' Agriculture 
(1914),  fitly  characterises  them  as 
international  juristic  persons,  al- 
though it  must  be  emphasised  that 
they  are  not  subjects  of  any  inter- 
national rights. 

-  See  below,  §  582  (2). 

3  See  below,  §  582  (4). 

*  See  below,  §  582  (1). 

^  See  below,  §  588  (1). 

«  See  below,  §§  584  and  585  (2). 
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(•roat*Hi  'The  Anu'rirun  international  BuTpau,*  wh-  *    "^rPtai- 


iu*m. 


tuiuo  the  fourth  ( nnft*ri»mt'   of    llilO,   lx*ar»  the  u 
'The  Pun- American  I'nion.'    There  are  a  director,  an 
assistant  director,  uiul  several  secretaries.     This  office  * 
pill"'    '  pajHT,  Tht'  M(ntthly  Bulletin. 

§  i.   .    i;i   accordance   with   the   General   Act   of   the  K<j 
Anti-Slavery  Conference  of  BrusseLs,   1890,  the  Inter-  oft^^^iT 
national  Miiritiine  Ollice  at  Zanzibar  and  the  '  Bureau  z«imb^. 
special,'   attached    to    the    Belgian    Foreign    Office   at  Huhsmi 
Brussels,  were  e^tablishcxl  ;  -    but  the  provisions  of  the  ^]i'^^i^*' 
Brussi'ls  Greneral  Act  which  set  up  these  offices  do  not 
reapjx^ar  in  the  Convention  of  September  10,  1919,  which 
revised  and  repealed  the  Brussels  General  Act ;    their 
work  seems  to  have  been  completed. 

§  469.  The  International  Union  for  the  Pubfication  inur- 
of  Customs  Tarifis,  concluded  in  1890,  created  an  inter-  ^'^  „( 
national  office  ^  at  Brussels.     There  are  a  director,  a  £""*^ 
secretary,  and  translators.   The  office  edits  1^  Bulletin  des 
Douanes  in  French,  German,  English,  Italian,  and  Spanish. 

§  470.     Nine    Statues  —  mimely,    Austria  -  Hungar\',  c«ntr*i 
Belgium,  France,  Germany,  Holland,  Italy,  Luxemburg,  ^|J.**' 
Russia,   Switzerland — entered  in   1890   into  an   inter-  n»uon*i 
natiomil  convention  in  regard  t<»  *  rts  and  freight*  port*, 

on  railways  and  created  the  *  Ol..  .  L.atral  des  Trans- 
ports *  Internationaux  '  at  Berne. 

§  471.  The  States  which  concluded  on  March  5,  1902,  Permwi 

at    Brussels  the   Convention   concerning  Bounties   on  5u», 

Sugar. ^  in  compliance  with  Article  7  of  this  convention,  «'*'*' 

'^.  *  c  •ii^^n- 

instituted  a  permanent  office  at  Brussels.     The  task  uou. 

of  this  office,  which  was  attached  to  the  permanent  com- 
mission,* also  instituted  by  Article  7,  was  to  collect, 
translate,  and  publish  information  of  all  kinds  respect- 
ing sugar ;   but  it  appears  to  be  in  abeyance. 

'  R««  below.  $  595.  *  S«*  b*lu*.  *  5«i3  (I) 

»    Sr«   hrl<.».  (i  5S#-2  (I).  »   Scr   Jw^low.   t  5"^  i3». 

•  See  Urluw.  $  5S4  (I).  *  Sc«  abov*,  ?;  4«2. 
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Agricui-        §  471a.  In    1905    the    Agricultural    Institute  ^    was 
Institute,  established  at  Rome.     It  consists  of  a  General  Assembly 
and  a  Permanent  Committee  with  a  general  secretary. 
Inter-  §  4716.  In    1907   the    International   Health    Office  2 

Health     was  estabHshcd  at  Paris.     It  consists  of  a  director,  a 
Office.      general  secretary,  and  a  number  of  clerks.     It  publishes 

at  least  once  a  month  a  bulletin  in  French. 
Inter-  §  471c.  The  treaties  which   constitute  the  resettle- 

Labou?^    ment  after  the  World  War  have  instituted  a  number  of 
Office,      new  international  offices,  which,  in  accordance  with  the 
Covenant  and  the  express  terms  of  the  treaties  them- 
selves, are  to  be  under  the  direction  of  the  League  of 
Nations. 

The  Labour  Convention  embodied  in  the  Treaties  of 
Peace  ^  established  an  International  Labour  Office  at 
the  seat  of  the  League  of  Nations  as  part  of  the  organisa- 
tion of  the  League.  The  office  is  to  be  under  the  general 
control  of  the  governing  body,  but  under  the  iramediate 
supervision  of  a  director.  Its  stafi  is  to  consist  of  both 
men  and  women.  Its  principal  functions  are  to  collect 
and  distribute  information  relating  to  the  conditions  of 
industrial  life  and  labour,  to  prepare  the  agenda  for  the 
labour  conferences,  to  carry  out  certain  duties  in  con- 
nection with  international  disputes  regulated  by  the 
Labour  Convention,  and  to  publish  a  periodical  paper 
on  the  problems  of  international  industry  and  employ- 
ment. 
Central  §  471c?.  The  Convention  for  the  Control  of  the  Trade  in 
Office.  Arms  and  Ammunition,*  signed  on  September  10,  1919, 
provides  for  the  establishment  of  a  central  international 
office,  under  the  control  of  the  League  of  Nations,  to 
collect  and  preserve  documents  exchanged  by  the  parties 
with  regard  to  the  trade  in,  and  distribution  of,  the  arms 
and  ammunition  specified  in  the  convention. 

1  See  below,  §  586  (1).  '  See  below,  §  568i. 

«  See  below,  §  590  (6).  *  See  below,  §  568c. 
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§  47 If.  The  (V)nvontion  relit ing  to  the  Liquor  TniflSo 
in  Africa,*  signed  on  September  10,  1919,  provides  lor  (J2JJ 
the  establishment  of  u  central  internationiil  office, 
under  the  eontrol  of  the  IxMgue  of  Nations,  for  collect- 
ing and  preserving  dociunents  of  all  kinds  exchanged 
by  the  parties  with  regard  t-o  the  importiition  and 
manufacture  of  spirituous  liquors,  so  far  as  regulated 
by  the  convention. 


VI 

THE    INTERNATIONAL   COtlRT   OF   ARBITRATION 

Lawrence,  §  221— Bonfils,  No.  970*— Deapaffnct,  No«.  738-740— Herehey, 
No8.  314-316— Tett«jnborn,  Da*  HvuMftrtchienUgf.richt  (1911)— .Schiicking, 
Dfr  StafUcnverbarul  dfr  Hnagtr  Confermzen  (1912),  pp.  39-66 — Kohler 
in  Z.  v.,  vii.  (1913).  pp.  113  122— Myers  in  A.J.,  viii.  (1914),  pp.  769-801. 
and  X.  (19IG),  pp.  270-311. 

§  472.  In  comphance  with  Articles  20  to  29  of  the  Orgu^u^- 
first  Hague  Convention  for  the  peaceful  adjustment  of  ['""rt  in 
international    differences,    the   contracting    Powers    in  «««*f»^ 
1900  organised  the  International  Court  of  Arbitration 
at    the    Hague.     This    organisation  -    comprises    three 
distinct   bodies — namely,   the   Permanent   Administra- 
tive Council  of  the  Court,  the  International  Bureau  of 
the  Court,  and  the  Court  of  Arbitration  itself.     But  a 
fourth  body  must  also  be  distinguished — namely,  the 
Tribunal  to  be  constituted  for  the  decision  of  each  case. 
Articles  20  to  29  were  replaced  by  Articles  41  to  50  of 

'  See  below,  §  MfS.  \\ui^\  that  the  work  begun  at  the 

'  The  editor  does  not  know  whut  Httgue    would    tliei^bj'    rco«?ivc    new 

view  the  author  would  have  taken  iinpeluB  ;  and  this  i-<  unlm-  the  in- 

aa   to   the   future   prtjapecta   of   the  tcniion  of  the  Covc  ■^rts 

organisation    set   up    at    the    Hague  up  no  ww  Cr.Tirt  of  »   it 

under    the     Hague    Conventions    to  pruvi  ' 

deal    with   international   disputes  in  to  wi  1 

L.'ht  of  the  entablishment  of  the  be  t)i<  -• 

••    i>I     NittluH's.         He    belles  <•<,  to   T 1  > 

uowev«r,  th*t  the  Mlthor  wookl  llAve  eoovvmion  exisiing  uetwe«n  UMm. 
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the  corresponding  convention  produced  by  the  second 
Hague  Peace  Conference  of  1907. 
The  Per-       §  ^^^'  ^hc  Permanent  Council  (Article  49)  consists 
manent     of  the  diplomatic  envoys  of  the  contracting  Powers 
accredited  to  Holland  and  the  Dutch  Secretary  for 
Foreign  Affairs,  who  acts  as  president  of  the  Council. 
The  task  of  the  Council  is  to  control  the  International 
Bureau  of  the  Court,  to  appoint,  suspend,  and  dismiss 
the  employes  of  the  bureau,  to  fix  the  payments  and 
salaries,   control  general  expenditure,   and  decide   all 
questions  of   administration  with  regard  to  the  busi- 
ness of  the  Court.     The  Council  has,  further,  the  task  of 
furnishing  the  contracting  (Powers  with  a  report  of  the 
proceedings  of  the  Court,  the  working  of  the  adminis- 
tration, and  the  expenses.    At  meetings  duly  summoned, 
the  presence  of  nine  members  is  sufficient  to  give  the 
Council  power  to  deliberate,  and  its  decisions  are  taken 
by  a  majority  of  votes. 
The  Inter-     §  474.  The  International  Bureau  (Article  43)  serves 
Bu^rr^u.     ^s  the  registry  for  the  Court.     It  is  the  intermediary 
for  communications  relating  to  the  meetings  of   the 
Court.      It  has  the  custody  of  the  archives,  and  the 
conduct  of  all  the  administrative  business  of  the  Court. 
The  contracting  Powers  have  to  furnish  the  Bureau 
with  a  certified  copy  of  every  stipulation  concerning 
arbitration  arrived  at  between  them,  and  of  any  award 
rendered  by  a  special  tribunal  in  which  they  are  con- 
cerned.    They   likewise  have  to  communicate   to   the 
Bureau  the  laws,  regulations,  and  documents,  if  any, 
showing  the  execution  of  the  awards  given  by  the  Court. 
The  Bureau  is  (Article  47)  authorised  to  place  its  pre- 
mises and  its  staff  at  the  disposal  of  the  contracting 
Powers  for  the  work  of  any  special  ^  tribunal  of  arbi- 
tration, not  constituted  within  the  International  Court 
of  Arbitration.     The  expense  (Article  50)  of  the  Bm-eau 

^  tSee  below,  vol.  ii.  §  20. 
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is  borne  by  the  contracting  Powers,  in  the  projjortion 
estabhshed  for  the  international  office  of  the  Inter- 
national Postal  Union. 

§475.  The  Court  of  Arbitration  (Article  44)  consists  The  Court 
of  a  large  number  of  individuals  *  of  recognised  com-  tr»tion. 
petence  in  questions  of  International  Law,  enjoying  the 
highest  moral  reputation,'  selected  and  appointed  by 
the  contracting  Powers.  Each  Power  may  appoint  not 
more  than  four  members  ;  two  or  more  Powers  may 
unite  in  the  appointment  of  one  or  more  members  ;  and 
the  same  individual  may  be  appointed  by  different 
Powers.  Every  member  is  appointed  for  a  term  of  six 
years,  but  his  appointment  may  be  renewed.  The  place 
of  a  resigned  or  deceased  member  is  to  be  refilled  by  the 
respective  Powers,  and  in  this  case  the  appointment  is 
made  for  a  fresh  period  of  six  years.  The  names  of 
the  members  of  the  Court  thus  appointed  are  enrolled 
upon  a  general  list,  which  is  to  be  kept  up  to  date  and 
communicated  to  all  the  contracting  Powers.  The 
Court  thus  constituted  has  jurisdiction  over  all  cases  of 
arbitration,  unless  there  shall  be  an  agreement  between 
the  parties  for  a  special  tribunal  of  arbitrators  not 
selected  from  the  hst  of  the  members  of  the  Court 
(Article  42). 

§  476.  The  Court  of  Arbitration  does  not  as  a  body  The  De- 
decide  the  cases  brought  before  it ;  a  Tribunal  is  created  Tribmiai. 
for  every  special  case  by  selection  of  a  number  of  arbi- 
trators from  the  list  of  the  members  of  the  Court.  This 
Tribunal  (Article  45)  may  be  created  directly  by  agree- 
ment of  the  parties.  If  this  is  not  done,  the  Tribunal 
is  formed  in  the  following  manner  :  each  party  selects 
two  arbitrators  from  the  list,  of  whom  one  only  can  be 
its  national  or  chosen  from  the  persons  appointed  by  it 
as  members  of  the  Permanent  Court,  and  the  four  arbi- 
trators so  appointed  choose  a  fifth  as  umpire  and 
president.     If  the  votes  of  the  four  are  equal,  the  parties 
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entrust  to  a  third  Power  the  choice  of  the  umpire.  If 
the  parties  cannot  agree  in  their  choice  of  such  third 
Power,  each  party  nominates  a  difierent  Power,  and 
the  umpire  is  chosen  by  the  united  action  of  the  Powers 
thus  nominated.  If  within  two  months'  time  these  two 
Powers  cannot  come  to  an  agreement,  each  of  them 
presents  two  candidates  from  the  list  of  members  of 
the  Permanent  Court,  exclusive  of  the  members  selected 
by  the  parties,  and  not  being  nationals  of  either  of  them. 
Which  of  the  candidates  thus  presented  shall  be  the 
umpire  is  determined  by  lot. 

When  the  Tribunal  is  so  constituted,  the  parties  com- 
municate to  the  International  Bureau  of  the  Court  the 
names  of  its  members  and  fix  a  time  for  its  meeting.  The 
members  of  the  Tribunal  must  be  granted  the  privileges 
of  diplomatic  envoys  when  discharging  their  duties 
outside  their  own  country  (Article  46).  The  Tribunal 
sits  at  the  Hague  (Article  43),  and,  except  in  case  of 
force  majeure,  the  place  of  session  can  only  be  altered 
by  the  Tribunal  with  the  assent  of  the  parties,  but  the 
parties  can  from  the  beginning  designate  another  place 
than  the  Hague  as  the  venue  of  the  Tribunal  (Article  60). 
The  expenses  of  the  Tribunal  are  paid  by  the  parties  in 
equal  shares,  and  each  party  pays  its  own  expenses 
(Article  85).i 

The  following  awards  ^  have  hitherto  been  given  by 
the  Permanent  Court  of  Arbitration  : — 

,     (1)  On  October  14,  1902,  in  the  case  of  The  United  States  of 
I  America  v.  Mexico,  concerning  les  Fonds  pieux  des  Calif  omies.^ 
(2)  On  February  22,    1904,  in  the  case  of  Germany,   Great 
Britain,  and  Italy  v.    Venezuela,  concerning  certain  claims  of 
their  subjects.* 

^  The   procedure   to    be   followed  Hague  Court  Reports  (1916). 

by,    and    before,    the    Tribunal    is  ^  Martens,  JV.  i?.G^.,  2nd Ser.  xxxii. 

described  below,  vol.  ii.  §  21.  p.  193. 

"^  ii^Q  W\\mn,  The  Hague  Arhitra-  *  Martens,    N.R.O.,    3rd    Ser.    i. 

tion   Cases  (1915),   and    Scott,    The  p.  57. 
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(3)  On  May  22,  1905,  in  tho  case  of  Grrmany,  France,  and 
Greai  Britain  v.  Japan,  concerning  tlie  inU-rprutation  of  Article 
18  of  the  tri*aty  of  April  4,  1890,  and  of  other  treaties.* 

(4)  On  August  8,  1905,  in  tho  caac  of  Franct  v.  Great  Britain, 
concerning  the  Muscat  DhowH.'' 

(f))  On  May  22,  11KJ9,  in  the  case  of  Germany  v.  France,  con- 
cerning the  Caaa  Blanca  incident.' 

(6)  On  October  23,  1909,  in  the  case  of  Norway  v.  Sweden,  con- 
ceniing  the  question  of  their  maritime  frontier.* 

(7)  On  Septemlxjr  7,  1910,  in  the  ca«e  of  The  United  States  of 
America  v. Great  Britain, concerning  the  North  Atlantic  Fiwherics.' 

(8)  On  October  25,  1910,  in  tho  case  of  The  United  States  of 
America  v.  [Venezuela,  concerning  the  claims  of  the  Orinoco 
Steamship  Co.® 

(9)  On  February  24,  1911,  in  the  case  of  France  v.  Great 
Britain,  concerning  the  British-Indian  Savarkar.' 

(10)  On  May  3,  1912,  in  the  case  of  Italy  v.  Peru,  concerning 
the  claim  of  the  brothers  Canevaro.* 

(11)  On  November  11,  1912,  in  the  case  of  Russia  v.  Turkey, 
concerning  interest  claimed  on  behalf  of  Russians  for  delay  in 
payment  of  compensation  for  damages  sustained  during  the 
Russo-Turkish  War  in  1877-1878.» 

(12  and  13)  On  May  6,  1913,  in  the  cases  of  France  v.  Italy, 
concerning  the  seizure  of  the  French  vessels,  Carthage  and 
Manouba,  during  the  Turco-ItaUan  War  in  1911.'" 

(14)  On  June  25,  1914,  in  the  case  of  The  Netherlands  v, 
Portugal,  concerning  a  boundary  in  the  Island  of  Timor.' ' 

*  Martens,  iyr.i?.0.,  2nd  Ser.  XXXV.  •  MarUns,  X.K.O.,  3rd  Ser.  vi. 
p.  376.  p.  54. 

*  Martens,  JV./J.G.,  2nd  Ser.  XXXV.  *  Martens,  X.R.O.,  3rd  Ser.  vi. 
p.  356.  P-  653. 

»  Martens,  X.R.O.,    3rd   Ser.    ii.  '"  Martens,  N.R.O.,  2Tt\  Ser.  viii. 

p    19  pp.      174    and      179.       The     French 

Martens,   X.R.O.,  3rd   Ser.   iii.        *"'•   ^.^*^^'f"   (icvernnients    ha.1  also 

subnntteil  to  arbitration  the  ease  of 


p.  85 


p.  89. 


.-     ^  »r  r»  ^      n    1    t,  the  seizure  of  the  vessel    Tafionano. 

Martens,    N.K.O.,   3rd   Ser.   iv.        i.„,  „    rt.  „,  „„,„^i  ...  ^  „■  .  ,.  ;„  ,.  ■ 
^  '  '  nut  no  niial  award  was  given  in  this 

case,   as   the    iJovernments    at    issue 


•  Martens,  X.R.G.,   3rd  Ser.    iv.        agreed   to  settle  the   matter  out  of 

P   '7^-  court.      See    Martens,   X.R.O.,  3rd 

'  Martens,  X.R.O.,  3rd  Ser.    iv.        Ser.  viii.  p.  172. 

p.  744.  •»  A. J.,  ix.  (1915).  p.  240. 
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VII 

THE   PEOPOSED   INTERNATIONAL   PRIZE    COURT   AND    THE 
PROPOSED   INTERNATIONAL   COURT   OP  JUSTICE 

Lawrence,  §  192 — Nys,  ii.  p.  577— Despagnet,  No.  683  bis — Hershey,  No.  317 
—Gregory  in  A. J.,  ii.  (1908),  pp.  458-475— Scott,  The  Hague  Peace 
Conferences  (1909),  i.  pp.  465-511  and  423-464,  and  in  A.J.,  v.  (1911), 
pp.  302-324,  and  vi.  (1912),  pp.  316-358— Wehberg,  Das  Problem  eines 
internationalen  Staatengerichtshofes  (1912) — Proceedings  of  the  American 
Society  of  International  Law,  vi.  (1912),  pp.  144-178 — Scliramm,  Das 
Prisenrecht  (1913),  §  19 — Lammasch,  Die  Lehre  von  der  Schiedsgerichts- 
barkeit  (1913),  pp.  137-146 — Strupp,  Die  Internationale  Schiedsgerichts- 
barkeit  (1914),  p.  84 — Balch,  A  World  Court  in  the  Light  of  the  United 
States  Supreme  Court  (1918)— Reinsch  in  A.  J.,  v.  (1911),  pp.  604-614— 
Lehr  in  R.I.,  2nd  Ser.  xvi.  (1914),  pp.  137-156— Scott,  The  Status  of  the 
International  Court  of  Justice  (1916). 

The  Pro-  §  476^.  Convention  xii.  of  the  second  Hague  Peace 
Inter-  Conference  of  1907  provided  for  the  estabhshment  of 
national    sLii  International  Prize  Court  at  the  Hague,  and  when 

Prize  .  ~ 

Court.  the  last  edition  of  this  work  was  published  it  was  antici- 
pated that  this  court  would  be  set  up.  But  the  con- 
vention failed  to  secure  ratification.  The  court  was 
to  have  consisted  of  fifteen  judges  and  fifteen  deputy 
judges,  appointed  for  a  period  of  six  years.  Of  the 
fifteen  judges  nine  were  to  constitute  a  quorum  ;  a  judge 
who  was  absent  or  prevented  from  sitting  was  to  be 
replaced  by  his  deputy  judge.  Each  contracting  Power 
was  to  appoint  one  judge  and  one  deputy  judge,  and 
the  judges  appointed  by  Great  Britain,  Germany,  the 
United  States  of  America,  Austria-Hungary,  France, 
Italy,  Japan,  and  Russia  were  always  to  be  summoned 
to  sit,  whereas  the  judges  appointed  by  the  other  con- 
tracting Powers  were  to  sit  by  rota,  as  shown  in  the 
table  annexed  to  the  convention.  If  a  belhgerent 
Power  had,  according  to  the  rota,  no  judge  sitting  in 
the  court, it  had  the  right  to  ask  that  the  judge  appointed 
by  it  should  take  part  in  the  settlement  of  all  cases 
arising  from  the  war  ;  lots  were^then  to  be  drawn  as  to 


PROPOSED    INTERNATIONAL    COURTS  635 

which  of  the  judges  eiititle<l  to  sit  according  to  the  rota 
should  withdraw,  but  this  urrangenient  was  not  to  aflfect 
the  judge  appoint<id  by  the  other  beUigerent.  The 
beUigerent  captor  was  to  be  entitk'd  to  appoint  a  naval 
officer  of  high  rank  to  sit  as  assessor,  but  with  no  voice 
in  the  decision  ;  a  neutral  Power,  which  was  a  party 
to  the  proceedings  or  whose  national  was  a  party,  was 
to  have  the  same  right  of  appointment.  The  seat  of  the 
International  Prize  Court  was  to  be  at  the  Hague. 

As  the  convention  remained  unratified,  no  such  court 
had  been  estiiblished  when  the  World  War  broke  out, 
and  no  further  steps  have  been  taken  with  regard  to  it. 

§  4766.  Vajuablejis  has  been  the  Permanent  Court  of  The  Pro- 
Arbitration  at  the  Hague,  it  must  T)e  pointed  out  that  it  fj^ter- 
is  not  a  real  court  of  justice.    Epr^  inLtlie.£jst  place,  it  is  [^^'J^J^j 
not  itself  a  deciding  tribunal,  but  oidy  a  list  pi  Jiajnes,  Justice, 
out  orwhrcb  the  parfiesln  each  case  select,  and  thereby 
constitute  the  court.      Secondly,   experience   teaches  ^ 
that  a  court  of  arbitration  endeavours  rather  to  give 
an  award  ex  aequo  et  bono,  which  more  or  less  pleases 
both  parties,  than  to  decide  the  conflict  in  a  judicial 
manner,  by  simply  applying  strict  legal  rules,  without 
any"  consideration  as  to  whether,  or  not^  the  decision 
will  please  either  party.     Thirdly,  since  in  conflicts  to 
be  decided  by  arbitration  the  arbitrators  are  selected  by 
the  parties  on  each  occasion,  there  are  in  most  cases 
different  individuals  acting  as  arbitrators,  so  that  there 
is  no  continuity  in  the  administration  of  justice. 

For  these  reasons  it  would  be  of  the  greatest  value 
to  institute,  side  by  side  ^v^th  the  Permanent  Court  of 
Arbitration,  a  real  International  Court  of  Justice,  con- 

'  Balch  {Arhitration  as  a  Term  of  between  the  jMirties  any  more  than 

Inifnt'itiiiiial    Law,    reprinted    from  <lo     permanent      niiini.-luHl  i-ourta. 

•!•      '     /.//i/.iu     Law    Review,     1915)  On  pp.    lU  30   lit-   lu  valu- 

:■'••-   tliis  widely  accepted  state-  able    mil-J' -' i    n-    f  x\uit 

ment,   and    maintainu    that    arbitra-  in  fii'  1 

lion    courts    have    not    in    the    past  not  a.  o 

attempted    to    make   a    oompromiae  enter  iuU>  ihuu  dc^.l^K>l•■'^. 
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sisting  of  a  number  of  judges  in  the  technical  sense  of 
the  term,  who  are  once  for  all  appointed,  and  would  have 
to  act  in  each  case  that  the  parties  chose  to  bring  before 
the  court.i  Such  a  court  would  only  take  the  legal 
aspects  of  the  case  into  consideration,  and  would  base 
its  decision  on  purely  legal  dehberations.  It  would 
secure  continuity  in  the  administration  of  international 
justice,  because  it  would  in  each  case  consider  itself 
bound  by  its  former  decisions.  It  would,  in  time,  build 
up  a  valuable  practice,  by  deciding  innumerable  con- 
troversies which  as  yet  haunt  the  theory  of  International 
Law.  The  second  Hague  Peace  Conference  of  1907 
discussed  the  question  of  creating  such  a  court,  but 
only  produced  the  draft  of  a  convention  concerning 
the  subject,  which  spoke  of  the  creation  of  a  judicial 
*  arbitration '  court,  and  thereby  obhterated  the  boun- 
dary Une  between  the  arbitral  and  the  strictly  judicial 
decision  of  international  disputes. 

However,  there  was  no  doubt  that  new  attempts 
would  be  made  to  bring  about  the  estabhshment  of  an 
International  Court  of  Justice,  in  contradistinction  to 
the  Permanent  Court  of  Arbitration,  for  the  parties  to 
a  conflict  frequently  hesitate  to  have  it  settled  by  arbi- 
tration, whereas  they  would  be  glad  to  have  it  settled 
by  a  strictly  judicial  decision  of  the  legal  questions 
involved.  In  the  same  year,  1907,  Costa  Rica,  Guate- 
mala, Honduras,  Nicaragua,  and  San  Salvador  estab- 
lished the  '  Central  American  Court  of  Justice  '  at 
Cartago,  consisting  of  five  judges.^  This  court  was 
never  of  more  than  local  importance,  and  it  came  to 
an  end  in  1918 ;  ^  but  it  is  of  interest  as  having  been  the 
first  of  its  kind. 

^  Different  from  this  court  would  PrivatJclagen  (1911) ;  see  also  Bar  in 
be  an  international  court  of  justice  Z.I.,  vii.  (1913),  pp.  429-437. 
for  the  settlement  of  money  claims  ^  g^^  ^j    j._  ^jg^g^    Supplement, 
of  private  individuals  against  foreign  ^qi  /'re- 
states,   as    proposed    by    Wehberg,  ^" 
Ein  Internationaler  Otrichtshqf  fur           ^  See  .4.</.,  xii.  (1918),  p.  380. 
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\  far  '     "^^  :w«.-,-   ■  •   ■"  ••apt  to  ctttiiblijib  an  inter- 

11  . 

(  piuiio  iui    lia:    uiLaiii  i  -oi 

,  u»  ileal  aud  diitcTimiic  any  diAjuii*  ».i  nil 
...u  ;....:.  ...il  chanictor  wlm  li  is  Knl>iiiiltcd  lu  il,  iiiiil 
to  give  ail  luivisury  opinion  on  any  matter  referred  to 
it  by  the  Council  or  by  the  Afiaeiubly.  Accordingly,  on 
February  13,  1920,*  the  Council  re^solved  to  invite  a 
eonuiuttt»e  of  international  jurists  to  prejmre  plaiw  for 
the  court,  and  this  commit  tee  is  now  sitting  (June 
l*»2(l).  The  Treaties  of  Peace  have  in  many  cases  pro- 
vided that  any  dispute  which  should  arise  with  regard 
to  particular  matters  dealt  with  by  them  should  be 
referred  to  this  court  when  it  has  been  established.- 

>  SeeTA^riiH^i.Fehruary  14.  1920.  p.  324)  abo  pmp..^-*  the  c^tnilish 

•   The  »i«*ire  U>  securtr  the  exe>c-u  menl    of    •    ip* 

Uon   of    arbitral    a%»Hr.!>.     i\u-\    the  Stat«f,  on  whoi« 

dcaiiT   to  prtjt«cl  tl.  ie«  of  national     police     iutxx    situukl      be 

neutrab     fn)m     en.  i  •>     by  sUtioned.      It  need  hardly  be  >Ut«d 

powerful  belligervnt*.   b«vc   l«l,  on  that  theae,  and  umilar.  propoaala  are 

the  part  of  some  imajn native  writera,  Utopian.     Th"    idea   of  eatabliahin^ 

t<   !  hr  pn-.poaal  to  esUblish  an  inter-  an     ii  ^l     court     with     an 

nii'i.nAl   polioe  force.       8e«  VoUen-  inteii  rmy     and    nary     to 

hMvtn  in  //./..  2nd  Ser.  xiii.  (1911),  execute     ii-     judgment*     wm     put 

j.p  7y  85;  KyaingainZ.  r.,  v.(lUll).  forward  by  Waldstein,   Th<  Krpan 

pp.    527  534';     Erieh    in    Z.l'.,    vii.  titmof  Wtttfrn  IdtaUaiitkt  WoritTt 

(1913),  pp.  308-325.      Erich  (loc.  cU.,  Peace  (1899),  pp.  110-112. 
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ON    INTERNATIONAL    TRANSACTIONS    IN    GENERAL 

I 

NEGOTIATION 

Hiiitt-r.  5i  'i'U  -ilW  — ( ieffckrn  in   Hoitienilorf,  iii.   pp.   6<W  C78— LiMt,  §  iO 
I'lhurtiiti,    !i    71— Bonlila,    No«.     7^2  795— PradierKod^r^,    in.     Nu«. 
1354  1362— Rivier.  ii.  |  45— Cklvo.  iii.  §§  1316  1320.  1670  1673. 

§  477.  International  negotiation  is  the  term  for  such  cvj 
intercourse  between  two  or  more  States  as  is  initiated,  Ne«t*u- 
and  directed,  for  the  purpose  of  effecting  an  under-  ***** 
standing  between  them  on  matters  of  interest.     Since 
civnhsed  States  form  a  body  knit  together  through  their 
interests,  such  negotiation  is,  in  some  shape  or  other, 
constantly  going  on.     No  State  of  any  importance  can 
abstain   from   it  in   practice.     There   are   many  other 
international  transactions,*   but  negotiation  is  by  far 
the  most  important  of  them.     And  it  must  be  empha- 
sised that  negotiation,  as  a  meaas  of  amicably  settling 
conflicts  between  two  or  more  States,  is  only  a  parti(  •:'  •• 
kind  of  negotiation,  although  it  will  be  specially    :  - 
cussed  in  another  part  of  this  work.- 

§  478.  International  negotiations  caii   be  conducted  Par 
by  all  such  States  as  have  a  standing  within  the  Family  *  J,*; 
of  Nations.     Full  sovereign  States  are,  therefore,  the 
regular  subjects  of  international  negotiation.     But  it 

*  8m  bdow.  H  4M  490.  *  8m  balow,  voL  u.  0  4-6. 

VOL.    I  SS  ••» 
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would  be  wrong  to  maintain  that  States  which  are  not 
fully  sovereign  can  never  be  parties  to  international 
negotiations.  For  they  can  indeed  conduct  nego- 
tiations on  those  points  concerning  which  they  have  a 
standing  within  the  Family  of  Nations.  Thus,  for 
instance,  while  Bulgaria  was  a  half  sovereign  State, 
she  was  nevertheless  able  to  negotiate  on  several  matters 
with  foreign  States  independently  of  Turkey.^  Or 
they  may  be  separately  represented  at  an  international 
conference.  For  instance,  the  British  Dominions — 
Canada,  Australia,  South  Africa,  New  Zealand,  and 
India — were  separately  represented  at  the  Peace  Con- 
ference at  Paris  in  1919. 

It  must  be  specially  mentioned  that  negotiation 
between  a  State,  on  the  one  hand,  and,  on  the  other,  a 
party  which  is  not  a  State,  is  not  international  negotia- 
tion, although  such  party  may  reside  abroad.  Thus, 
negotiations  between  a  State  and  the  Pope,  and  the 
Holy  See,  are  not  international  negotiations,  although 
all  the  formalities  connected  with  international  nego- 
tiations are  usually  observed  in  this  case.  Thus,  too, 
negotiations  between  States  and  a  body  of  foreign 
bankers  and  contractors  concerning  a  loan,  the  building 
of  a  railway,  the  working  of  a  mine,  and  the  hke,  are 
not  international  negotiations. 
Purpose  of  §  479.  Negotiations  between  States  may  have  various 
tion°*^^  purposes.  Their  purpose  may  be  only  an  exchange  of 
views  on  some  political  question ;  or  it  may  be  an 
arrangement  as  to  the  line  of  action  to  be  taken  in 
future  with  regard  to  a  certain  point,  or  a  settlement  of 
differences,  or  the  creation  of  international  institutions, 
such  as  the  Universal  Postal  Union  for  example,  and 
so  on.  Of  the  greatest  importance  are  those  negotia- 
tions which  aim  at  an  understanding  between  members 
of  the  Family  of  Nations  respecting  the  very  creation 

^  See  above,  §  91. 
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of  rules  of  International  Law  by  international  conven- 
tions. Since  the  Vienna  Congress  at  the  beginning  of 
the  nineteenth  century  negotiations  between  the  Powers 
for  the  purpose  of  defining,  creating,  or  abohshing  rules 
of  intenuitional  Law  have  been  frequently  conducted.^ 

§  480.  International  negotiations  are  conducted  by  NeKotia- 
the  agents  which  represent  the  negotiating  States.  ^-3™  '*^ 
The  heads  of  these  States  may  conduct  the  negotiations  T"\, 
in  person,  either  by  letters  or  by  a  personal  interview. 
Serious  negotiations  have,  in  the  past,  been  conducted 
by  heads  of  States,  and,  although  this  is  comparatively 
seldom  done,  there  is  no  rea'son  to  beheve  that  personal 
negotiations  between  heads  of  States  will  not  occur  in 
future. 2  Heads  of  States  may  also  personally  negotiate 
with  diplomatic,  or  other,  agents  commissioned  for  that 
purpose  by  other  States.  Ambassadors,  as  diplomatic 
agents  of  the  first  class,  must,  according  to  International 
Law,  have  even  the  right  to  approach  in  person  the  head 
of  the  State  to  which  they  are  accredited  for  the  purpose 
of  negotiation.^  As  a  rule,  however,  negotiation  between 
States  concerning  more  important  matters  is  conducted 
by  their  Secretaries  for  Foreign  Affairs,  with  the  help, 
either  of  their  diplomatic  envoys,  or  of  agents  without 
diplomatic  character,  and  so-called  commissaries.^ 

§  481.  The  Law  of  Nations  does  not  prescribe  any  Form  of 
particular  form  in  which  international  negotiations  J*''"^k°*'*- 
must  be  conducted.  Such  negotiations  may,  therefore, 
take  place  viva  voce,  or  through  the  exchange  of  written 
representations  and  arguments,  or  both.  The  more 
important  negotiations  are  regularly  conducted  through 
the  diplomatic  exchange  of  written  communications, 
as  only  in  this  way  can  misunderstandings  be  avoided, 
which  easily  arise  during  viva  voce  negotiations.     Of  the 

'  See  below,  §§  555-508c.  *  Negotiations      between      armed 

*  See  below,  §  495.  ^^"^^   '"^  belligerents  are  regularly 

conducted  by  soldiers.     See    below, 

•  See  above,  §  365.  vol.  ii.  §§  22U-240. 
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greatest  importance  are  the  negotiations  which  take 
place  through  congresses  and  conferences.^ 

During  viva  voce  negotiations  it  happens  sometimes 
that  a  diplomatic  envoy  negotiating  with  the  Secretary 
for  Foreign  Afiairs  reads  out  a  letter  received  from  his 
home  State.  In  such  case  it  is  usual  to  leave  a  copy 
of  the  letter  at  the  Foreign  Office.  If  a  copy  is  refused, 
the  Secretary  for  Foreign  Affairs  can,  on  his  part,  refuse 
to  hear  the  letter  read.  Thus  in  1825  Canning  refused 
to  allow  a  Russian  communication  to  be  read  to  him  by 
the  Russian  ambassador  in  London  with  regard  to 
the  independence  of  the  former  Spanish  colonies  in 
South  Ajnerica,  because  this  ambassador  was  not 
authorised  to  leave  a  copy  of  the  communication  at 
the  British  Foreign  Office.^ 
End  and  §  482.  Negotiations  may,  and  often  do,  come  to  an 
Negotia^-  ^^^  without  any  effect  whatever,  on  account  of  the 
*io"-  parties  failing  to  agree.  On  the  other  hand,  if  negotia- 
tions lead  to  an  understanding,  the  effect  may  be  two- 
fold. It  may  consist,  either  in  a  satisfactory  exchange 
of  views  and  intentions,  and  the  parties  are  then  in  no 
way,  at  any  rate  not  legally,  bound  to  abide  by  such 
views  and  intentions,  or  to  act  on  them  in  the  future  ; 
or  in  an  agreement  on  a  treaty,  and  then  the  parties 
are  legally  bound  by  the  stipulations  of  such  treaty. 
Treaties  are  of  such  importance  that  it  is  necessary 
to  discuss  them  in  a  special  chapter.^ 

II 

CONGRESSES   AND   CONFERENCES 

Phillimore,  ii.  §§  39-40— Twiss,  ii.  §  8— Taylor,  §§  34-36— Hershey,  Nos.  292- 
294— Bluntschli,  §  12— Heffter,  §  242— Geffcken  in  Holtzendorff,  iii. 
pp.  679-684— Ullmann,  §§  71-72— Bonfils,  Nos.  796-814— Despagnet, 
Nos.  478-482— Pradier-Fod6r6,  vi.  Nos.   2593-2599— Rivier,  ii.    §  46— 

^  See  below,  §  483.  during  negotiation,  see  above,  §  359. 

*  As   regards   the   language   used  ^  See  below,  §§  491-554. 
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Nys.  ii.  pp.  480-40«-€«lvo.  iii.  H  16741(Ml-Fiore,  iL  Ncm.  1216  1234, 
antl  C(mU,  Nos.  1211  I'i.'K)  MArt«iuK  i.  i  62— Ch*rl«i  de  Mortens. 
Guide  H*f)lomntiq%e,  i.  5  M  TrtMlier  Fod*r*,  Oow9  dt  I)rnit  diflo- 
wiat%qyu  (1»«1).  ii.  pp.  372  425  —  Zale«ki,  />i«  vdUmrtchtliekt  B4- 
dfutungdfr  Congrtnf  (1874)  — Nipp<»M,  D**  Forthildmg  du  Vfr/akrtna 
in  \>olkrrrfehtl%chfn  Strrttigkeitm  (1907),  pp.  480  52C— i>»t«)W,  Diplomatic 
Practice,  ii.  §^  439-497— Myer«  in  A.J.,  viii.  (1914),  pp.  81  108. 

§  483.  International  congresses  and  conferences  are  Oneep 
formal  meetings  of  the  representatives  of  several  States,  [|^n." 
for  the  purpose  of  discussing  matters  of  international  JJ^^J^ 
interest,  and  coming  to  an  agreement  concerning  these  ferenoe*. 
matters.     The   term  '  congress  '  as  well  as  the  term 
*  conference  '  may  be  used  for  the  meetings  of  the  repre- 
sentatives of  only  two  States  ;   but  as  a  rule  congresses  or 
conferences  denote  such  bodies  only  as  are  composed  of 
the  representatives   of   a   greater   number   of    States. 
Several    writers^  allege  that   there  are  characteristic 
differences  between  a  congress  and  a  conference.     But 
all  such  alleged  differences  vanish  in  face  of   the  fact 
that  the  Powers,  when  summoning  a  meeting  of  repre- 
sentatives, use  the  terms  *  congress  '  and  '  conference  ' 
indiscriminately.     It  is  not  even  correct  to  say  that  the 
more   important   meetings   are   named   congresses,   in 
contradistinction  to  conferences,  for  the  Hague  Peace 
Conferences  of  1899  and  1907  were,  in  spite  of  their 
great  importance,  denominated  conferences. 

Much  more  important  than  the  mere  terminological 
difference  between  *  congress  '  and  *  conference  '  is  the 
difference  of  the  representatives  who  attend  the  meeting. 
For  it  may  be  that  the  heads  of  the  States  meet  at  a 
congress  or  conference,  or  that  the  representatives 
consist  of  diplomatic  envoys  and  Secretaries  for  Foreign 
Affairs  of  the  Powers.  But,  although  congresses  and 
conferences  of  heads  of  States  have  been  held  in  the 
past,  and  might  at  any  moment  be  held  again  in  the 

•  See.  for  insUnoe.  Martins,  i.  §52;  FJore,  ii.  §§  1216-1224.  *nd  Code, 
No.   1236. 


ferences. 
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future,  there  can  be  no  doubt  that  the  most  important 
matters  are  treated  by  congresses  and  conferences  con- 
sisting of  diplomatic  representatives  of  the  Powers. 
Parties  to  §  484.  Congrcsscs  and  conferences  not  being  organised 
^°°'  by  customary  or  conventional  International  Law,  no 
and  Con-  mles  cxist  with  regard  to  the  parties  to  a  congress  or 
conference.  Everything  depends  upon  the  purpose  for 
which  a  congress  or  a  conference  meets,  and  upon  the 
Power  which  invites  other  Powers  to  the  meeting.  If 
it  is  intended  to  settle  certain  differences,  it  is  reasonable 
that  all  the  States  concerned  should  be  represented,  for 
a  Power  which  is  not  represented  need  not  consent  to 
the  resolutions  of  the  congress.  If  the  creation  of  new 
rules  of  International  Law  is  intended,  at  least  all  full 
sovereign  members  of  the  Family  of  Nations  ought  to 
be  represented.  To  the  first  Peace  Conference  at  the 
Hague,  nevertheless,  only  the  majority  of  States  were 
invited  to  send  representatives,  the  South  American 
republics  not  being  invited  at  all.  But  to  the  second 
Peace  Conference  of  1907,  forty-seven  States  were 
invited,  although  only  forty-four  sent  representatives. 
Costa  Kica,  Honduras,  and  Abyssinia,  though  invited, 
did  not  send  any  delegates. 

It  is  frequently  maintained  that  only  full  sovereign 
States  can  be  parties  to  congresses  and  conferences. 
This  is  certainly  not  correct,  since  here,  too,  everjrfching 
depends  upon  the  merits  of  the  special  case.  As  a  rule, 
full  sovereign  States  only  are  parties,  but  there  are 
exceptions.  Thus  the  British  Dominions — Canada, 
Australia,  South  Africa,  New  Zealand — and  India  were 
separately  represented  within  the  British  Empire  dele- 
gation at  the  Peace  Conference  at  Paris  in  1919.  Again 
Bulgaria,  at  that  time  a  vassal  under  Turkish  suzerainty, 
was  a  party  to  the  first  and  second  Hague  Peace  Con- 
ferences, although  without  a  vote.  There  is  no  reason 
to  deny  the  rule  that  half  and  part  sovereign  States  can 
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be  partiiv)  to  lungixtMHcti  und  coiifcrenceD  in  bo  Ur  u 
they  are  able  to  negutiutc  interiiAtioiuiUy.^  Such  States 
are,  in  fact,  fn.»<|Ui'ntly  u^kiil  to  neiul  repp  to 

such  congresses  aiul  conferences  as  nicet  foi  ii-'  il 

matters.     Moreover,  there  is  no  ol»jc(  tion  to  .^ 

a  ileK'gat*  of  the  Pope  to  a  congress  or  a  conference, 
although  the  Holy  See  is  not  a  State. 

But  no  State  can  be  a  party  which  has  not  U*<^u 
niviteil,  or  atlniittcd  at  it«  own  request.  If  a  Tower 
thinkii  it  fitting  that  a  congress  or  conference  should 
meet,  it  invites  such  other  Powers  as  it  pleases,  though 
the  invited  Powers  may  accept  u\K>n  condition  that 
certain  other  Powers  should,  or  should  not,  Ije  invited 
or  tulinitted.  Those  Powers  which  have  accepted  the 
invitation  become  parties,  if  they  send  representatives. 
Each  party  may  send  several  representatives,  but  they 
have  only  one  vote,  given  by  the  senior  representative 
for  himself  and  his  subordinates. 

§  485.  After  the   place  and  time  of   meeting   have  Pmeedim 
been  arranged — such  place  may  be  neutralised  for  the  J^Me* 
purpose  of  securing  the  independence  of  the  dehbera-  J**^^^ 
tioiLs  and  discussions — the  representatives  meet,   and 
constitute  thenLselves,  by  exchanging  their  conmiissionB, 
and  electing  a  president  and  other  officers.     It  is  usual, 
but  not  obhgatory,^  for  the  Secretary  for  Foreign  Affairb 
of  the  State  within  which  the  congress  meets  to  be 
elected   president.     If   the  diiticulty  of   the  questions 
on  the  programme  makes  it  advisable,  special  conunittees 
are  appointed  for  the  purix)se  of  preparing  the  matter 
for  discussion  by  the  body  of  the  congress.     In  such 
dis'  "    •  •!  all  representatives  can  take  part.     After  the 
di-  1   follows  the   voting.     The   motion  must  be 

carried  unanimously  to  consummate  the  task  of  the 

'  tiwj  abuve,  {  478.  WM     eJect««l     pr«»idcut.       Al     lh» 

Paaoe  Cotifcnenw   al  Vmtu   in  1919 
•  Thiu  at  both  Ha^w  Voaee  Con-        the  tit>t  French  pl«>ipoU:altAnr  wm» 
(ereooM   the  first  RuLuau   ilel«Ko^       eleclod  prtMJdcnl. 
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congress,  for  the  vote  of  the  majority  does  not  in  any 
way  bind  the  dissenting  parties.  But  it  is  possible  for 
the  majority  to  consider  the  motion  binding  for  its 
members.  A  protocol  is  to  be  kept  of  all  the  discus- 
sions, and  the  voting.  If  the  discussions  and  voting 
lead  to  a  final  result  upon  which  the  parties  agree,  all 
the  points  agreed  upon  are  generally  drawn  up  in  an 
Act,  which  is  signed  by  the  representatives,  and  called 
the  Final  Act,  or  the  General  Act,  of  the  congress  or 
conference.  A  party  can  make  a  declaration  or  a  reserva- 
tion in  signing  the  Act,  for  the  purpose  of  excluding  a 
certain  interpretation  of  the  Act  in  the  future.  And 
the  Act  may  expressly  stipulate  freedom  for  States 
which  were  not  parties  to  accede  to  it  in  future. 


Ill 

TRANSACTIONS   BESIDES   NEGOTIATION 

Bluntschli,  §  482— Hartmann,  §  91— Gareis,  §  77— Liszt,  §  20. 

Different  §  486.  International  transaction  is  the  term  for  every 
Transac-  ^^t  ou  the  part  of  a  State  in  its  intercourse  with  other 
*^°°-  States.  Besides  negotiation^  which  has  been  discussed 
above  in  §§  477-482,  there  are  eleven  other  kinds  of 
international  transactions  which  are  of  legal  import- 
ance —  namely,  declaration,  notification,  protest,  re- 
nunciation, recognition,  intervention,  retorsion,  reprisals, 
pacific  blockade,  war,  and  subjugation.  Recognition 
has  already  been  discussed  above  in  §§  71-75,  inter- 
vention in  §§  134-138,  and  subjugation  in  §§  236-241. 
Retorsion,  reprisals,  pacific  blockade,  and  war  will  be 
treated  in  the  second  volume  of  this  work.  There  are, 
therefore,  only  four  kinds  of  transaction  to  be  dis- 
cussed here — namely,  declaration,  notification,  protest, 
and  renunciation. 
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§  487.  The  Urin  *  declarutioii  '  is  uaod  in  three  different  iww%- 
BBoanings.     It  is,  in  the  lint  place,  soractimea  used  as  the  "****• 
title  of  a  body  of  stipulutionij  of  a  treaty,  according  to 
which  the  parties  uiuh'Hake  to  pursue  in  future  a  certain 
line  of  conduct.     The  Declunition  of  Paris,  1856,  and 
the  Declaration  of  St.  Petersburg,  18G8,  are  iiistancea  of 
this.     Declamtions  of  this  kind  dilTer  in  no  respect  from 
ties.'     Secondly,  when  States  communicate  to  other 
>;,.U'.s,  or  urbi  et  orln,  an  exphination  and  justification 
of  a  line  of  conduct  pursued  by  tlicni  in  the  past,  or  an 
explanation  of  views  and  intentions  concerning  certain 
matters,  this  is  called  a  declaration.    Declarations  of  this 
kind  may  bo  very  important,  but  they  hardly  comprise 
transactions  out  of  wliich  rights  and  duties  of  other 
StiUes  follow.     But  there  is  a  third  kind  of  declaration 
from  which  rights  and  duties  do  follow  for  other  States, 
and  it  is  this  kind  which  is  to  be  regarded  as  an  inter- 
national transaction  within  the  meaning  of  this  part  of 
this  chapter.     The  dillerent  declarations  belonging  to 
this  group  are  by  no  means  of  a  uniform  character; 
among  them  are  declarations  of  war,  declarations  on 
the  part  of  belhgerents  concerning  the  goods  they  will 
condemn  as  contraband,  declarations  at  the  outbreak 
of  war  on  the  part  of  third  States  that  they  will  remain 
neutral,  and  others. 

§  488.  Notification  is  the  technical  term  for  the  com-  N..ti6«». 
nmnication  to  other  States  of  certain  facts  and  events  ^**"* 
of  legal  importance.     But  a  distinction  must  be  dmwn 
between  obhgatory  and  merely  usual  notification. 

Notification  has  been  stipulated  in  several  cases  to 
be  obhgatory.  Thus,  according  to  Article  34  of  the 
General  Act  of  the  Berlin  Congo  Cbnference  of  1880, 
which  has  now  been  rei)ealed  by  a  convention  signed 
at  St.  Germain  on  September  10,  1919,  notification  of 

^Sm  below,  i  508.  whera  u  men        Foreign  Ofllee  to  give  to  tke  iar« 
^'oqmI  Um  attempt  of  the  British       '  deoUrmtioa '  e  speoifio  ■Mning 
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new  occupations  and  the  like  on  the  African  coast  was 
obhgatory.  Thus,  further,  according  to  Article  84  of 
the  Hague  Convention  for  the  peaceful  adjustment  of 
international  differences,  in  case  a  number  of  States  are 
.  parties  to  a  treaty,  and  two  of  them,  who  are  at  variance 
concerning  its  interpretation,  agree  to  have  the  differ- 
ence settled  by  arbitration,  they  have  to  notify  this 
agreement  to  all  the  other  parties.  Again,  according 
to  Article  2  of  the  Hague  Convention  concerning  the 
Commencements  of  Hostilities,  1907,  the  outbreak  of 
war  must  be  notified  to  the  neutral  Powers ;  and  the 
declaration  of  a  blockade  was  also  to  be  notified,^ 
according  to  Article  11  of  the  unratified  Declaration 
of  London,  1909. 

Apart  from  cases  in  which  notification  is  stipulated 
as  obligatory,  it  is,  in  principle,  not  obligatory,  although, 
in  fact,  it  frequently  takes  place,  because  States  cannot 
be  considered  subject  to  certain  duties  without  know- 
ledge of  the  facts  and  events  which  give  rise  to  them. 
Thus  it  is  usual  to  notify  to  other  States  changes  in  the 
headship,  and  in  the  form  of  government  of  a  State, 
the  establishment  of  a  Federal  State,  an  annexation 
after  conquest,  the  appointment  of  a  new  Secretary  for 
Foreign  Affairs,  and  the  like. 
Protest.  §  489.  Protest  is  a  formal  communication  from  one 
State  to  another  that  it  objects  to  an  act  performed, 
or  contemplated,  by  the  latter.  A  protest  serves  the 
purpose  of  preservation  of  rights,  or  of  making  it  known 
that  the  protesting  State  does  not  acquiesce  in,  and  does 
not  recognise,  certain  acts.  A  State  can  lodge  a  protest 
with  another  State  against  acts  which  have  been  notified 
to  the  protesting  State,  or  which  have  otherwise  become 
known.  On  the  other  hand,  if  a  State  acquires  know- 
ledge of  an  act  which  it  considers  internationally  illegal, 

^  See  also  the  unratified  Declaration  of  London,  Articles  11  (2),  16,  23, 
25,  and  26. 
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ami  a^aiiiiit  its  n'phts,  and  nrvrrtlH  '        *  "    •  "  -  -  "     * 
this  attitiiilt'  implu's  a  renuiuiatio  ^       .  , 

viilini  tluit  II  |in)t4».st  would  have  Ikmjii  neccHhury  to  pre- 
MTve  a  ( hiim.  It  may  fiirthcr  liapjK'ii  that  a  State  at 
first  protest**.  Imt  aftorwanls  ritlnT  ('Xpn*K.sly  '  <»r  ta<itly 
accpiiosct's  in  the  act.  Ami  it  must  Im  eniphiu>istii  that, 
uiuUt  ii'itaiii  riri'UiiiHtances  and  conditions,  a  hiniplc 
prot4'8t  on  the  part  of  a  Stute,  without  further  action,  is 
not  in  itself  sufficient  to  preserve  the  rights  in  lx*half  of 
which  the  protest  wrus  made.^ 

§  liHI.  Renunciation  is  the  delilx^rdte  abandonment  RaoaneU- 
of  rights.  It  can  be  given  expressis  vcrbiji  or  tacitly.  *"^ 
If,  for  instance,  a  State  by  occupation  takes  possession 
of  an  island  which  has  previously  been  occupietl  by 
another  State,^  the  latter  tacitly  renounces  its  rights 
by  not  protesting  as  soon  as  it  receives  knowkxlge  of 
the  fact.  Renunciation  plays  a  prominent  part  in  the 
amicable  settlement  of  differences  between  States,  either 
one  or  both  parties  freipiently  renouncing  their  claims 
for  the  purjx)se  of  coming  to  an  agreement.  But  it 
must  be  specially  observed  that  mere  silence  on  the 
part  of  a  State  does  not  imply  renunciation  ;  this  occurs 
only  when  a  SUite  remains  silent,  although  a  protest  is 
necessary  to  preserve  a  claim. 

'  '"        ^y   the   De«clAr  >•■  *'    '  i;;a»cAr  after  iu  «anex»tion  to 
>iu,   Madagaoc-.i . 

'■  -    " '-"-h  wa*  .  i. ..--..-   .  ,.  )-.!ow,  ?  5S9.  •^•"'••-'•iiiii*'  t '"r 

.\                          Aurvtiui-iit    <"l  \                       of   RuB^i 

■    Miit.uii  Willi  Treaty  <•'.    t                -    - 

ha<cl  the  freedom  of  tbc  puri 
"11    of 

'he      oujiloluu      l«»ill      rslabllttiiod      at  ^    ."Mm   rtljove,  §  '247. 
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CHARACTER  AND  FUNCTION  OF  TREATIES 

Vattel,  ii.  §§  152,  153,  157,  163— Hall,  §  107— Phillimore,  ii.  §  44— Twiss,  i. 
§§  224-233— Taylor,  §§  341-342— Hershey,  Nos.  295-296— Bluntschli, 
§  402— Heffter,  §  81— Despagnet,  Nos.  435-436— Pradier-Fod^r^,  ii. 
Nos.  888-919— Rivier,  ii.  pp.  33-40— Nys,  ii.  pp.  497-498,  and  522-530 
— Calvo,  iii.  §§  1567-1584— Fiore,  ii.  Nos.  976-982— Martens,  i.  §  103— 
Bergbohm,  Staatsvertrdge  und  Gesetze  als  Quellen  dea  VolJcerrechts  (1877) 
— Jellinek,  Die  rechtliche  Natur  der  Staatenvertrdge  (1880) — Laghi, 
Teoria  del  Trattati  internazionali  (1882)  —  Buonamici,  Dei  Trattati 
internazionali  (1888) — Nippold,  Der  volkerrechtliche  Vertrag  (1894) — 
Triepel,  Volkerrecht  und  Landesrecht  (1899),  pp.  27-90 — Grosch,  Der 
Zwang  im  Volkerrecht  (1912),  pp.  38-56,  138-143— Crandall,  Treaties; 
their  Making  and  Enforcement,  2nd  ed.  (1916)  —  Lammasch,  Das 
Volkerrecht  nach  dem  Kriege  (1917),  pp.  92-129 — Satow,  Diplomatic 
Practice,  ii.  §§  498-534. 


Concep- 
tion of 

Treaties. 


§  491.  International  treaties  are  conventions,  or  con- 
tracts, between  two  or  more  States  concerning  various 
matters  of  interest.  Even  before  a  Law  of  Nations,  in 
the  modern  sense  of  the  term,  was  in  existence,  treaties 
used  to  be  concluded  between  States.  And  although 
in  those  times  treaties  were  neither  based  on,  nor  were 
themselves  a  cause  of,  an  International  Law,  they  were 
nevertheless  considered  sacred,  and  binding,  on  account 
of  religious  and  moral  sentiment.  However,  since  the 
manifold  intercourse  of  modern  times  did  not  then  exist 
between  the  different  States,  treaties  did  not  discharge 
such  all-important  functions  in  the  life  of  humanity  as 
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tlu'v  il»>  iinw.  Tt  haa  been  e8timat4)(l  that  the  number 
of  iMMtit'-s  in  fonv  l)etween  the  84*vi*nil  State**  at  the 
outbrt»ak  of  the  WorKi  War  exceeded  eight  thouiuind, 
ami  although  a  number  were  abrogated  by  the  war, 
the  mimlKT  w  again  increjLsing  daily. 

A  treaty,  luMiig  a  tontni<  t,  muHt  not  l>e  coiiiouDded 
witli  various  documents  having  relation  to  tnatlM 
without  themselves  iK'ing  treaties— luimely,  a  maiioiret 
a  proposal,  a  note  verbal,  or  a  protocol.  A  memoirt  or 
mmi  '  in  is  a  diplomatic  note  containing  a  sumniAiy 
exjK)  .:.  .-  u(  the  principal  facts  of  an  affair.  A  pro- 
posal is  a  document  comprising  an  ofler  submitted  by 
one  State  to  another.  A  nUe  verbal  is  an  unsigned 
document  containing  a  summary  of  conversations  or  of 
events,  and  the  like.  A  protocol  is  an  otii(  ial  re{X)rt  of 
proceedings  or  of  facts,  signed  by  the  interested  parties. 

§  49-.  The  important  functions  of  treaties  are  manifest  Diff. 
if  attention  is  given  to  the  variety  which  exist  nowada3r8,  TrmU«L 
and  are  day  by  day  concluded  for  imiumerable  purposes. 
In  regard  to  State  property,  treaties  of  cession,  boundary 
treaties,  and  many  others  are  concluded.  Alliances, 
treaties  of  protection,  of  guarantee,  of  neutraUty,  and 
of  peace  are  concluded  for  political  purposes.  Various 
pur|X)ses  are  served  by  consular  treaties,  commercial  * 
treaties,  treaties  in  regard  to  the  post,  telegrapLs,  and 
railways,  treaties  relating  to  copyright  and  the  hke, 
to  jurisdiction  and  to  extradition,  monetary  treaties, 
treaties  in  regard  to  measures  and  weights,  to  rates, 
taxes,  and  customs  duties,  sanitation  treaties  with  re- 
spect to  epidemics,  treaties  in  the  interest  of  industrial 
labourers,  and  treaties  with  regard  to  agriculture  and 
industry.  Again,  various  purjx>ses  are  served  by 
treaties  concerning  warfare,  mediation,  arbitration,  and 
soon. 

1  do  not  intend  to  discuss  the  question  of  clanifica- 

>  S«e  beiuw.  «  A7h  MO. 
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tion  of  the  different  kinds  of  treaties,  for  hitherto  all 
attempts  ^  at  such  classification  have  failed.  But  there 
is  one  distinction  to  be  made,  which  is  of  the  greatest 
importance,  and  according  to  which  the  whole  body  of 
treaties  is  to  be  divided  into  two  classes.  In  one  class 
are  treaties  concluded  for  the  purpose  of  confirming, 
defining,  or  abohshing  existing  customary  rules,  and  of 
establishing  new  rules  for  the  Law  of  Nations.  Treaties 
of  this  kind  ought  to  be  termed  law-making  treaties. 
Into  the  other  class  fall  treaties  concluded  for  any  other 
purpose.  Law-making  treaties  as  a  source  of  rules  of 
International  Law  have  been  discussed  above  (§  18)  ; 
the  most  important  of  these  treaties  will  be  considered 
below  (§§  556-568c). 
Binding  §  493.  The  qucstion  why  international  treaties  have 
Treaties,  binding  force,  always  was,  and  still  is,  very  much  dis- 
puted. That  all  those  pubhcists  who  deny  the  legal 
character  of  the  Law  of  Nations  deny  Hkewise  a  legally 
binding  force  in  international  treaties  is  obvious.  But 
even  among  those  who  acknowledge  the  legal  character 
of  International  Law,  unanimity  by  no  means  exists 
concerning  the  binding  force  of  treaties.  The  question 
is  all  the  more  important  as  everybody  knows  that 
treaties  are  sometimes  broken,  rightly  according  to  the 
opinion  of  the  one  party,  and  wrongly  according  to  the 
opinion  of  the  other.  Many  pubhcists  find  the  binding 
force  of  treaties  in  the  Law  of  Nature ;  others  in  rehgious 
and  moral  principles  ;  others  ^  again  in  the  self-restraint 
exercised  by  a  State  in  becoming  a  party  to  a  treaty. 
Some  writers  ^  assert  that  it  is  the  will  of  the  contract- 
ing parties  which  gives  binding  force  to  their  treaties  ; 

1  Since  the  time  of  Grotius,  the  §  268  (following  Vattel,  ii.   §  169) ; 

science   of  the  Law  of  Nations  has  Rivier,  ii.  pp.  106-118;  Westlake,  i. 

not  ceased  attempting  a  satisfactory  p.  294,  and  many  others, 
classification  of   the  different  kinds  -  So  Hall,  §  107  ;  Jellinek,  Staaten- 

of  treaties.     See  Heffter,  §§  89-91  ;  vertnige,  p.  31  ;  Nippold,  §  11. 
Bluntschli,  §§  442-445  ;   Martens,  i.  •*  So      Triepel,      Volkerrecht     und 

§   113;   Ullmann,    §   82;   Wheaton,  i^andesrecAi  (1899),  p.  82. 
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and  others  ^  teach  that  such  binding  force  is  to  be  found 
im  Rechtshewusstsein  der  Menschheit — that  is,  in  the  idea 
of  right  innate  in  man.  1  beheve  that  the  question 
can  satisfactorily  be  dealt  with  only  by  dividing  it  into 
several  different  questions,  and  by  answering  those 
questions  seriatim. 

First,  the  question  is  to  be  answered  why  treaties 
are  legally  binding.  The  categorical  answer  must  be 
that  this  is  so  because  there  exists  a  customary  rule  of 
International  Law  that  treaties  are  binding. 

Then  the  question  might  be  put  as  to  the  cause  of 
the  existence  of  such  customary  rule.  The  answer  must 
be  that  such  rule  is  the  product  of  several  joint  causes. 
Rehgious  and  moral  reasons  require  such  a  rule,  quite 
as  much  as  the  interest  of  the  States,  for  no  law  could 
exist  between  nations,  if  such  rule  did  not  exist.  All 
causes  which  have  been,  and  are  still,  working  to  create, 
and  maintain,  an  International  Law  are  at  the  back- 
ground of  this  question. 

And,  thirdly,  the  question  might  be  asked,  how  it  is 
possible  to  speak  of  treaties  having  legally  binding  force 
without  a  judicial  authority  to  enforce  their  stipula- 
tions. The  answer  must  be  that  the  binding  force  of 
treaties,  although  it  is  a  legal  force,  is  not  the  same  as 
the  binding  force  of  contracts  according  to  Municipal 
Law,  since  International  Law  is  a  weaker  law,  and  for 
this  reason  less  enforceable,  than  Municipal  Law.  But 
just  as  International  Law  does  not  lack  legal  character, 
in  coasequence  of  the  fact  that  there  is  no  central 
authority  ^  above  the  States  which  could  enforce  it,  so 
international  treaties  are  not  deficient  of  a  legally  bind- 
ing force,  because  there  is  no  judicial  authority  for  the 
enforcement  of  their  stipulations. 

'  So  Bluntschli,  §  410.  •  See  above,  §  5. 
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Vattel,  ii.  §§  154-156,  206-212— Hall,  §  108— Westlake,  i.  p.  290— Phillimore, 
ii.  §§  48-49— Taylor,  §§  361-365— Hershey,  No.  297— Wheaton,  §§  265- 
267— Moore,  v.  §§  734-737— Bluntschli,  §§  403-409— Heflfter,  §§  84-85— 
Ullmann,  §  75— Bonfils,  No.  818— Despagnet,  No.  446— Pradier-Foddr6, 
ii.  Nos.  1058-1068— Rivier,  ii.  pp.  45-48— Nys,  ii.  pp.  499-500— Calvo, 
iii.  §§  1616-1618— Fiore,  ii.  Nos.  984-1000,  and  Code,  Nos.  748-754— 
Martens,  i.  §  104 — Nippold,  op.  cit.,  pp.  104-111 — Crandall,  op.  cit., 
§§  1-5— Schoen  in  Z.V.,  v.  (1911),  pp.  400-431. 

The  §  494.  The  so-called  right  of  making  treaties  is  not 

mSdng  ^  right  belonging  to  a  State  in  the  technical  meaning  of 
Power,  the  term,  but  a  mere  competence  attaching  to  sove- 
reignty. A  State  possesses,  therefore,  treating-making 
power  only  so  far  as  it  is  sovereign.  Full  sovereign 
States  may  become  parties  to  treaties  of  all  kinds,  being 
regularly  competent  to  make  treaties  on  whatever 
matters  they  please.  Not-full  sovereign  States,  how- 
ever, can  become  parties  only  to  such  treaties  as  they 
are  competent  to  conclude.  It  is  impossible  to  lay  down 
a  hard  and  fast  rule  defining  the  competence  of  all 
not-full  sovereign  States.  Everything  depends  upon 
the  special  case.  Thus,  the  constitutions  of  Federal 
States  comprise  provisions  with  regard  to  the  com- 
petence, if  any,  of  the  member-States  to  conclude  inter- 
national treaties  among  themselves  as  well  as  with 
foreign   States.^    Thus,    again,   it   depends   upon   the 

*  According  to  Articles  7  and  9  of  affairs  regulated  by  State  legislation ; 
the  Constitution  of  Switzerland  the  but  these  agreements  require  the  con- 
Swiss  member-States  are  competent  sent  of  the  Federation.  On  the  other 
to  conclude  non-political  treaties  hand,  according  to  Article  1,  §  10,  of 
among  themselves,  and,  further,  such  the  Constitution  of  the  United  States 
treaties  with  foreign  States  as  con-  of  America,  the  member-States  are 
cern  matters  of  police,  of  local  not  competent  to  conclude  treaties 
traffic,  and  of  State  economics.  either  among  themselves  or  with 
According  to  Article  78  of  the  foreign  States.  On  the  treatj'-mak- 
German  Constitution  adopted  since  ing  power  of  the  United  States,  see 
the  World  War,  the  German  mem-  Tucker,  Limitations  on  the  Treaty- 
ber-States  are  competent  to  conclude  making  Power  under  the  Constitution 
agreements  with  foreign  States  as  to  of  the  United  States  (1915). 
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special  relation  Ijclweeii  the  suzerain  and  the  vils^suI 
how  far  the  latter  posseKses  the  coni|>etence  to  enter 
into  treaties  with  foreign  States  ;  ordinarily  a  vaiisal 
can  conclude  treaties  concerning  such  matters  as  rail- 
ways, extradition,  commerce,  and  the  like. 

§  495.  The  treaty-making  power  of  States  is,  as  a  rule,  Tre»ty 
exercised  by  their  heads,  either  personally,  or  through  ^^?wcr*^ 
representatives  appointed  by  these  heads.     The  Holy  ""JJ^ 
Alliance  of  Paris,   1815,  was  personally  concluded   by  of  suu>« 
the  Emperors  of  Austria  and  Russia  and  the  King  of  /;ovem- 
Prussia.     And  when,  on  June  24,  1859,  the  Austrian'"®"^- 
army  was  defeated  at  Solferino,  the  Emperors  of  Austria 
and  France  met  on  July  11,  1859,  at  Villafranca,  and 
agreed  in  person  on  prehminaries  of  peace.     Yet,  as  a 
rule,  heads  of  States  do  not  act  in  person,  but  authorise 
representatives  to  act  for  them.     Such  representatives 
receive  a  written  commission,  known  as  powers,  or  full 
powers,  which  authorise  them  to  negotiate  in  the  name 
of  the  respective  heads  of  States.     They  also  receive 
oral  or  written,  open  or  secret  instructions.     But,  as  a 
rule,  they  do  not  conclude  a  treaty  finally,  for  all  treaties 
concluded  by  such  representatives  are,  in  principle,  not 
vahd  before  ratification.^     If  they  conclude  a  treaty  by 
exceeding  their  powers,  or  acting  contrary  to  their  in- 
structions, the  treaty  is  not  a  real  treaty,  and  not  bind- 
ing upon  the  State  they  represent.     A  treaty  of  such 
a  kind  is  called  a  sponsio,  or  sponsiones.     Sponsio)i€s 
may  become  a  real^reaty,  and  binding  upon  the  State, 
through  the  latter's  approval.     Nowadays,  however,  the 
difference  between  real  treaties  and  sponsioties  is  less 
important  than  in  former  times,  when  the  custom  in 
favour  of  the  necessity  of  ratification  for  the  vahdity  of 
treaties  was  not  yet  general.     If  nowadays  representa- 
tives exceed  their  powers,  their  States  can  simply  refuse 
ratification  of  the  sp&nsio.      Be  that  as  it  may,  while, 

^  See  below,  §  510. 
VOL.   I.  2t 
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as  a  rule,  the  treaty-making  power  of  States  is  exer- 
cised by  their  heads,  the  constitutional  practice  of 
some  States  assigns  it,  so  far  as  many  matters  are 
concerned,  to  their  Governments.  In  such  a  case  it  is 
the  Government,  and  not  the  head  of  the  State,  which 
must  ratify  the  treaty,  in  order  to  make  it  binding. 
Minor  §  496.  For  some  non-political  purposes  of  minor  im- 

aries        portaucc,   ccrtam  minor  functionaries   are   recognised 
SeaT^-'^^  as  competent  to  exercise  the  treaty-making  power  of 
making     their  Statcs,  which  is,  so  to  say,  delegated  to  them. 
Such  functionaries  are  if  so  facto,  by  their  ofhces  and 
duties,    competent   to   enter   into   certain   agreements 
without    the    requirement    of    ratification.     Thus,    for 
instance,  in  time  of  war,  military  and  naval  officers 
in  command  ^  can  enter  into  agreements  concerning  a 
suspension  of  arms,  the  surrender  of  a  fortress,   the 
exchange  of  prisoners,  and  the  like.     But  it  must  be 
emphasised  that  treaties  of  this  kind  are  valid  only 
when  these  functionaries  have  not  exceeded  their  powers. 
Self-  §  496a.  Again,  the  treaty-making  power  belonging  to 

Domin-"^  a  fuU  sovcreigu  State  may  be  for  certain  purposes,  or  to 
|onsand    ^  certain  extent,  delegated  according  to  the  constitu- 
making     tioual  practice  of  that  State  by  the  central  Government 
°^^''"      to  the  self-governing  portions  of  the  territory  of  that 
State.      Thus,    the    British   self-governing   Dominions 
negotiate  and  conclude  tariff  arrangements  with  foreign 
States,  and  the  Imperial  Government  is  not  in  the  habit 
of    interfering,   unless    general   imperial    interests,    or 
treaty  obligations  undertaken  by  Great  Britain  towards 
foreign  States,  are  involved.^ 
Constitu- /    §  497.  Although  the  heads  of  States  are  regularly, 
Restric-  j  accordiug  to  the  Law  of  Nations,  the  organs  that  exercise 
tions.     I  ^j^g  treaty-making  power  of  the  States,  constitutional 
I  restrictions  imposed  upon  the  heads   concerning  the 

*  See  Grotius,  iii.  c.  22.  governing    Dominions    in     Interna- 

'  On  the  general  position  of  self-        tional  Law,  see  above,  §§  94a,  94?). 
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exercise  of  this  power  arc  nevertlielohs  of  irnjxtrtaino 
for  the  Ltiw  of  Nations.     Such  treatie.s  concliulcd   b)-] 
heads  of  States,  or  n^pre.sentatives  authorised  by  tbe«e 
heads,  as  violate  constitutional  restrictions  are  not  real  1 
t realties,  and  do  not  bind  the  State  concerned,  because  [ 
the  representatives  have  exceeded  their  powers  in  con-  ] 
clikiiiig  the  treaties.*     Such  constitutional  restrictioiLs, 
although  they  are  not  of  great  importance  in  Great 
Britain,-  play  a  prominent  part  in  the  constitutions 
of  most  countries.^    Thus,  according  to  Article  8  of  the 
French  Constitution,  the  President  exercises  the  treaty- 
making   power ;     but   peace    treaties   and   such   other 
treaties  as  concern  commerce,  finance,  and  some  other 
matters,  are  not  valid  without  the  co-operation  of  the 
French  Parhament.     Thus,  further,  according  to  Artirlo 
45  of  the  German  Constitution,  the  President  exen  i-.  ^ 
the  treaty-making  power  in  the  name  of  the  Federation  ; 
but  such  treaties  as  refer  to  subjects  of  Federal  legisla- 
tion   require    the   consent   of    the    Reichstag.     Again, 
according   to   Article  2,    §  2,  of   the   Constitution    of 
the  United  States,  the  President  can  only  ratify  treaties 
w^ith  the  consent  of  the  Senate. 

§  498.  A  treaty  being  a  convention,  mutuaLcojisent  Mutual 
pf  the  parties  is  necessary,.     Mere  proposals  made  by  2*"o?n. 
one  party,  and  not  accepted  by  the  other,  are,  therefore,  ^t»n« 
not  binding  upon  the  proposer.     Without  force  are  also 
IKjIlieitations,   which   contain   mere   promises   without 
acceptance  by  the  party  to  whom  they  were  made. 
Not   binding  are,   lastly,   so-called   punc/atioues,   mere 
negotiations  on  the  items  of  a  future  treaty,  without 
the  parties  entering  into  an  obhgation  to  conclude  that 
treaty.     But  such  pinictationes  must  not  be  confounded, 

'  The  whole  matter    is   diwusfied  pp.   "i'.'T  ."tOO. 
with    great     luculily    hy    Nipp<»M,  >  St*   (  r»iHiall.  t^.  «/..  8$  33154. 

o>p.  cti.,  pp.  127-164  ;  mm:  kUu  Schuen,  \^ 
toe.   eit. 

•  See  Anson,  The  Law  and  Custom  pn^.n.  ...  ^.iv  L  ...v^-.  ,~v«  i 

qf   the    Conttitution,    ii.     (2nd    en\.\,  mo«t  other  oountrie*,  »re 
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either  with  a  prehminary  treaty,  or  with  a  so-called 

'pactum  de  contraJiendo.    A  prelimin^ryi_femaj^  requires 

the  mutual  consent  of  the  parties  with  regard,  to^^tain 

.important   points,   whereas   other   points   have  Ibo   be 

settled  by  the  definitive  treaty  to  be  concluded  later. 

K.Such  preliminary  treaty  is  a  real  treaty,  and  therefore 

binding  upon  the  parties.     A  pactum  decontrahendo 

requires  likewise  the  mutual  consent  of  the  parties."   It 

is  an  agreement  upon  certain  points  to  be  incorporated 

in  a  future  treaty,  and  is  binding  upon  the  parties.     The 

I  difference  between  punctationes  and  a  pactum  de  con- 

\trahendo_  iSj  that  the  latter  imposes  an  obligation  on 

\the  parties  to  settle  the  points  in  question  by  a  treaty, 

Whereas  the  former  does  not. 

Freedom       §  499.  As  a  treaty  will  lack  binding  force  without 

of  Con  °°  ^®^^  consent,  absolute  freedom  of  action  on  the  part  of 

senting     ^jjg  contracting  parties  is  required.     It  must,  however, 

Represerir  s-^  \  .  ^ 

tatives.     T>e  uudcrstood  that  circumstances  oi  urgent  distress, 
^such  as  either  defeat  in  war,  or  the  menace  of  a  strong 
*   ^      State  to  a  weak  State,  are,  according  to  the  rules  of 
/7^  >fc  International  Law,  not  regarded  as  excluding  the  freedom 
■r    P      jjiui. .  ^^  action  of  a  party  consenting  to  the  terms  of  a  treaty. 
uc^    AJi'j^  ^^^  phrase  '  freedom  of   action '  applies  only  to  the 
jmpresentatives  of  the  contracting  States.     It  is  their 
freedom  of  action  in  consenting  to  a  treaty  which  must 
not  have  been  interfered  with,  and  which  must  not  have 
been  excluded  by  other  causes.     A  treaty  concluded 
through  intimidation  exercised  against  the  representa- 
tives of  either  party,  or  concluded  by  intoxicated  or 
insane  representatives,  is  not  binding  upon  the  party  so 
represented.     But  a  State  which  was  forced  by  circum- 
stances  to   conclude   a  treaty  containing  humiliating 
terms  has  no  right  afterwards  to  shake  off  the  obliga- 
tions of  such  a  treaty  on  the  ground  that  its  freedom  of 
action  was  interfered  with  at  the  time.^    This  must  be 

*  See  examples  in  Moore,  v.  §  742. 
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emphasised,  beoause,  in  practice,  sach  cases  of  repudia- 
tion have  frequently  occurred.  A  Stiite  may,  of  oourue, 
hold  itself  justihetl  by  pohtical  neceiwity  in  shaking  of! 
such  ohligatioii^.  hut  this  does  not  alter  the  fact  that 
>uih  jution  is  a  l»reach  of  law. 

§  aCK).  Allluiugli   a   treaty   was  concluded   with   the  udmioo 
real  coiLsent  of  the  parties,  it  is  nevertheless  not  bind-  ""/..^f^ 
lilt;  if  the  consent  wa«  given  in  error,  or  under  a  delusion  t/»^t*nic 
j»rtKluced   by  a  fraud  of  the  other  contracting  party. 
If,  for  iiiiitance,  a  bouiulary  treaty  were  ba«ed  ujxjii  an 
incorrect  map,  or  a  map  fraudulently  altered  by  one  of 
the  parties,  such  treaty  would  by  no  meaiw  be  binding. 
Although   there   is   freedom   of   action   in   such   cases, 
coiuieut    has    been    given    under   circumstances   which 
prevent  the  treaty  from  being  binding. 


Ill 
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Vatt«l,  ii.  M  160-162,  166— Hall,  §  108-PhilUmow.  ii.  S  51— W»lker.  f  30— 
Bluntaohli.  §5  410  416— Hcfft^r.  §83— UUmann,  I  7tt— Bonfils,  No.  8l»— 
Dcspagnct,  Su.  44:»-Pnuiier  Fod^r*.  ii.  Nofc  10801063— M^gnh*e. 
ii.  p.  640— Rivier,  ii.  pp.  57-63 — Nys,  ii.  pp.  503  504— Fionr,  ii.  No*. 
lUUl  IU>4.  and  Codt,  Nob.  760  763— Marten*,  i.  g  llO-Jcllinek,  Du 
rtehtliche  Xutur  dtr  Staattmvtti'iigt  (1880).  pp.  59  60— Nippuld,  up.  cU., 
pp.  181  190. 

§  501.  The  object  of  treaties  is  always  an  obligation,  object*  in 
whether  mutual  between  all  the  parties,  or  unilateral  i>^u«k 
on  the  part  of  one  only.     Speaking  generally,  the  object  | 
of  treaties  can  be  an  obhgation  concerning  any  matter  1 
of  interest  for  States.     Since  there  exists  no  other  law 
than  International  Law  for  the  intercourse  of  States 
with  each  other,  every  agreement  between  them  regard- 
ing any  obhgation  whatever  is  a  treaty.     However,  the 
L41W  of  NatioiLs  prohibits  soiin"  '         '  ' 

objects  of  treaties,  so  that  m.w*   .»i..v...,  .^.  ^.....^...Hi 
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obligations  of  this  kind  are,  from  the  very  beginning, 
liuirand  vdid.^ 
obiiga-         §502.  Obhgations  to  be  performed  by^a  State„oJbher 
Contract-  i^han  a  contractmg "party  cannot  be  the  object  of  a 
ingParties-:^gg^^y^     A  treaty  stipulating  such  an  obhgation  would 
be  Object,  be  uuU  and  void.     But  this  must  not  be  confounded  with 
an  obligation  undertaken   by  one  of    the  contracting 
States  to  exercise  an  influence  upon  another  State  to 
perform  certain  acts.     The  object  of  a  treaty  with  such 
a  stipulation  is  an  obhgation  of  one  of  the  contracting 
States,  and  the  treaty  is  therefore  valid  and  binding. 
An  obii-       §  503.  An   obhgation   inconsistent   with   obhgations  \ 
Sni*i^tent  ^udcr  trcatics  previously  concluded  by  one  State  with  1 
with  other  another  cannot  be  the  object  of  a  treaty  with  a  third   ) 
tionf  can-  State.     Thus,  in  1878,   when,   after  the  war,   Russia 
Object.^''  and  Turkey  concluded  the  prehminary  Treaty  of  Peace 
of  San  Stefano,  which  was  inconsistent  with  the  Treaty 
of  Paris  of  1856  and  the  Convention  of  London  of  1871, 
England  protested,^  and  the  Powers  met  at  the  Congress 
of  Berhn  to  arrange  matters  by  mutual  consent. 
Object  §  504.  An  obhgation  to  perform  a  physical  impossi-\ 

pr4c^    bihty  ^  cannot  be  the  object  of  a  treaty.     If  perchance  \ 
ally         a  State  entered  into  a  convention  stipulating  an  obli- 
^Possibie.    gg^^-Qj^  qI  ^j^g^^  kind,  no  right  to  claim  damages  for  non- 
fulfilment  of  the  obhgation  would  arise  for  the  other 
party,  such  treaty  being  legally  null  and  void. 
I  Immoral       §  505.  It  is  a  customatily  recognised  rule  of  the  Law 
ItioIiT      of   Nations   that  immoral   obhgations   cannot   be   the 
object  of  an  international  treaty.     Thus^^an^  alliance 
for  the  purpose_of ^ttaoking  a  third  State  without  pro- 
vocation is,  from  the  beginning,  not  binding.     It  cannot 
HBe  denied  that  in  the  past  many  treaties  stipulating 

^  The  voidance  ab  origine  of  these  other ;  see  below,  §§  541-544. 

treaties    must    not    be    confounded  ^  g^^  Martens,  N.R.G.,  2nd  Ser. 

with  voidance  oi  such  treaties  as  are  ...        ,257 

valid  in  their  inception,  but  become  '  ^■' 

afterwards  void  on  some  ground  or  ^  See  below,  §  542, 
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immoral  obligiitioiiH  have  been  conclutli*d  and  t'xecut«tl, 
but  thin  d(M\s  nut  ult4.'r  the  fact  that  such  treatit-M  were 
legally  not  biiuliiig  ujM>n  the  contnuting  partien.  It 
must,  liowever,  be  taken  into  eoiLsidemtiun  t'  •  •'  (» 
question  as  to  what  in  innnorul  is  oftt*n  cunti  .1. 

An  obhgation  which  is  coiuiidered  immoral  by  other 
States  may  not  ne<'e8sarily  appear  innnorul  to  the  con- 
tnutin^  parties,  aiul  there  is  no  court  that  can  decide 
the  controversy. 

§  50G.  It__ja  JL  uuaniniouflly    recognisecl    customary'  iiiecd 
^ej)f  International  Law  that  pbligutioits  whi 
^riance  with  univers^illy  recognised  principle.>^  (j1  liiu-c-    /^^w    (U^ 
national  Law  cannot  be  the  object  of  u  treaty.     If,  for  J"'^   ^  •  * 
instance,  a  State  entered  into  a  convention  with  another      ^^'^^ 
State  not  to  interfere  in  case  the  latter  should  appro- 
priate a  certain  part  of  the  open  sea,  or  should  conmiand 
it^   vessels   to  commit   piratical  acis  on  the  open  sea, 
such  treaty  would  be  null  and  void,  because  it  is  a  prin- 
ciple of   International  Law  that  no  part  of  the  open 
sea  can  be  appropriated,  and  that  it  is  the  duty  of  every 
State  to  interdict  to  its  vessels  the  commission  of  piracy 
on  the  high  seas. 

IV 
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(jrotiut,  a.  o.  15,  §  5— VatUrl.  ii.  §  153— Hall,  §  109  — West  lake.  i.  pp.  290 
291— Wheaton.  §  253— M.-jrv,  v.  §  740— Herahey.  Nu.  *29H— BlunUchli. 
K  417  427 -Hart iiiann.  $$  46  47— HetfWr.  $S  87  91— UUmaiui.  %  SO— 
Bonlila,  NtM.  821  823- Pnkdier  Fud^r^.  ii.  Nu«.  1084  1099 -M^nicnkac. 
ii  p.  045— Rivier,  ii.  pp.  04-68— Nya,  ii.  pp.  504  507— Fiore.  ii.  Nu*. 
1004  1000.  aiKi  Code,  Noa.  704  708-MartcnH.  i.  g  11-'  "  "  L.  M* 
rtchtliche  Satur  tier  StaaUnvrrtni</*    (1880).   p.    56— N  ,  .      f**-. 

pp.  178  181  -CittiKlall,  op.  fir,  S  6. 

§  507.  The  Law  of  Nations  includes  no  rule  which  No  Smem 
pre.scribes  a  necessary  form  of  treaties.  A  treaty  is,  JJ^  **" 
therefore,  concluded  as  soon  an  the  mutual  consent  of  Tn»u«a. 
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the  parties  becomes  clearly  apparent.  Such  consent 
must  always  be  given  expressly,  or  by  unmistakable 
conduct,  for  a  treaty  cannot  be  concluded  by  mere  tacit 
acquiescence  ^  or  mere  passivity.  But  it  matters  not 
whether  an  agreement  is  made  orally,  or  in  writing,  or 
by  such  conduct  as  implies  mutual  consent,  as,  for  in- 
stance, when  an  agreement  is  made  by  symbols.  Thus, 
in  time  of  war,  the  exhibition  of  a  white  flag  symbolises 
the  proposal  of  an  agreement  as  to  a  brief  truce,  for 
the  purpose  of  certain  negotiations,  and  the  acceptance 
of  the  proposal  on  the  part  of  the  other  side  by  the 
exhibition  of  a  similar  symbol  estabhshes  a  convention 
as  binding  as  any  written  treaty.  Thus,  too,  history 
tells  of  an  oral  treaty  of  alhance,  secured  by  an  oath, 
concluded  in  1697  at  Pillau  between  Peter  the  Great 
of  Russia  and  Frederick  iii.,  Elector  of  Brandenburg.^ 
Again,  treaties  are  sometimes  concluded  through  the 
exchange  of  personal  letters  between  the  heads  of  two 
States,  or  through  the  exchange  of  diplomatic  notes  ; 
for  instance,  the  important  so-called  Rush-Bagot  Treaty 
between  the  United  States  of  America  and  Great  Britain 
of  April  28/29,  1817,  concerning  naval  forces  on  the 
Great  Lakes,  was  concluded  by  an  exchange  of  diplo- 
matic notes  between  Charles  Bagot,  the  British  minister 
at  Washington,  and  Richard  Rush,  the  acting  American 
Secretary  of  State.  However,  as  a  matter  of  reason, 
treaties  usually  take  the  form  of  a  written  ^  document, 
signed  by  duly  authorised  representatives  of  the  con- 
tracting parties. 

§  508.  International  compacts  which  take  the  form  of 

^  Tacit  acquiescence  must  not  be  necessary  for  a  treaty  to  be  valid  is, 
confounded  with  what  in  English  as  far  as  I  know,  Bulmerincq  (§  56). 
law  is  sometimes  called  '  tacit  con-  But  although  all  important  treaties 
sent,'  i.e.  a  contract  which  is  not  are  naturally  concluded  in  writing, 
made  in  writing  or  orally,  but  is  the  example  of  the  agreements  con- 
inferred  from  conduct.  eluded  between  armed  forces  in  time 
^  See  Martens,  i.  §  112.  of  war,  either  orally,  or  through 
'  The  only  writer  who  nowadays  symbols,  proves  that  the  written 
insists   that  a  written  agreement  is  form  is  not  absolutely  necessary. 
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vrritt^n  eontrartrtre  mmettmes  tennad  not  only  agrm  An«,c*« 
mt'fUs  or  trfaitm,   but    acts^  eomveniumt,  dtdamHomi,  TVh'ri'" 
iroiitooU,  and  the   like.      Hut   there   in   no   eMential  *  "**^  ••* 
iiffereiu'*  betwc<*n  them,  uiul  their  binding  (ore©  upon 

il..  .  .iitr.i.  tiiijr  jjarties  in  the  tuiine,  whatever  \te  their 
III!!.  1  iic  CJenova  Convention,  the  DetUirution  of 
i'.ii. -.  and  the  Fiiuil  Act  of  the  Vienna  (on^^retM  are 
a»  biiuiuig  a8  any  agnvnient  which  goeH  under  the  luime 
of  '  tn'iity  '  or  'convention.'  The  attempt*  to  dia- 
im^'uihh  fundumcntally  between  a  *  dechimtion  '  and  a 
■  ronvention  '  by  maintaining  that,  whereas  a  *  con- 
\ention  '  creates  rules  of  particular  international  Law 
Ik  t  ween  the  contracting  States  only,  a  *  deckration  ' 
cx»ntains  the  recognition,  on  the  part  of  the  best  qualified 
and  most  interested  Powers,  of  rule^j  of  universal  inter- 
national Law,  does  not  stand  the  test  of  scientific  criti- 
iism.  This  beoomes  apparent  from  the  mere  fact 
that  the  De<-laration  of  Paris  of  1856  had  not  been 
iitfiiHxi  to  by  the  United  States  of  America,  or  by  many 
oiher  States,  at  the  time  of  it^  promulgation. 

A  *  declaration  '  is  nothing  else  than  the  title  of  a 
law-making  treaty,  according  to  which  the  parties 
,....,..,.  themselves  to  pursue  in  future  a  certain  hne 
t  act.^     But  such  law-makmg  treiities  are  quite 

as  frequently  styled  *  conventions  '  as  '  declarations.' 
rhe  best  example  is  the  Hague  *  Convention  '  concern- 
ing the  laws  and  usages  of  war,  which  is  based  upon 
the  unratiiietl  *  declaration  '  concerning  the  laws  and 
ustoms  of  war  produced  by  the  Brus.>^els  CV>nfen*nce 
of  1874. 

Again,  the  tliatiix  ik.h  niadc  bv  the  tiovirhiin  -it  of 
the  Uuit4xl  States  betuccn  tntUits.  \\hi«h  «a!i  .-i.In    l>e 

*  Th»  diiliaBtkmbaiwMB 'acrM-  K.xru-  .     ~<'     r ;'..  >•^'•.' i-y 

n»ei4t'   And    *eonir%tn'    in    KnuUkh  /'!;<•  *»              i  ■•■'      •    i 

U»     •••  Anaoo,  Ckmlraet,   llth  ed.  4.'WVS.  „>     •  i     u.r     l:.\ri 

(IVlh,  pp.   'i  S— doM  not  asiat  io  na'i  «\iol«raiMi 

'  Oa    tb«    pmn    uf    tW    Brittoh  *  Nr<-  .t.    r.  |  «V7. 
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ratified  by  the  President  with  the  consent  of  the  Senate, 
and  agreements,  which  do  not  require  such  consent,^ 
has  nothing  to  do  with  International  Law.  It  is  a  dis- 
tinction according  to  the  constitutional  law — or  the 
constitutional  practice — of  the  United  States.  And 
the  distinction  made  by  the  British  Foreign  Office  ^ 
between  treaties  and  one  class  of  conventions  on  the 
one  hand,  and  another  class  of  conventions,  together 
with  most  agreements  and  declarations,  on  the  other 
hand,  according  to  which  the  former  instruments  are 
said  to  be  concluded  in  the  name  of  the  heads  of  the 
States  concerned,  and  the  latter  in  the  name  of  the 
respective  '  Governments,"  has  nothing  to  do  with 
International  Law. 
Parts  of  §  509.  Since  International  Law  lays  down  no  rules 
concerning  the  form  of  treaties,  there  exist  no  rules 
concerning  the  arrangement  of  the  parts  of  written 
treaties.  But  the  following  order  is  usually  observed. 
A  first  part,  the  so-called  preamble,  comprises  the  names 
of  the  heads  of  the  contracting  States,  of  their  duly 
authorised  representatives,  and  the  motives  for  the 
conclusion  of  the  treaty.  A  second  part  consists  of  the 
primary  stipulations  in  numbered  articles.  A  third 
part  consists  of  miscellaneous  stipulations  concerning 
the  duration  of  the  treaty,  its  ratification,  the  accession 
of  third  Powers,  and  the  like.  The  last  part  comprises 
the  signatures  of  the  representatives.  But  this  order 
is  by  no  means  necessary.  Sometimes,  for  instance, 
the  treaty  itself  does  not  contain  the  very  stipulations 
upon  which  the  contracting  parties  have  agreed,  such 
stipulations  being  placed  in  an  annex  to  the  treaty.  It 
may  also  happen  that  a  treaty  contains  secret  stipula- 

^  See   Moore,    v.    §   752,    and,   in  conventions,  see  below,  §  512. 
particular,  Crandall,  op.  cit.,  §§  56- 

61.     As  regards  the  assertion  that  ^  See  Cakes  and  Mowat,  TAe  G'reai 

only  such  compacts  require  ratifica-  European  Treaties  of  the  Nineteenth 

tion  as    bear   the   title   treaties    or  Century  (1918),  p.  1  n. 
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tions  in  an  additional  part,  which  arc  not  nuido  puhhc 
with  the  bulk  of  the  stipulations.* 


RATIFICATION    OF  THE  ATI  FS 

Crvtius,  ii.  o.  U,  §  12— Puftna<.rf,  iii.  c.  5»,  ^  2-Valt«.I,  ii.  8  156— Hall. 
§  110— Weatlake.  i.  pp.  'J«0  29*2-  I^wreiice.  §  132 -rhjlliiuorf .  ii.  8  W  - 
TwiM.  1.  §  214-Hiilleck.  i.  pp.  2W5  297  -Tayl..r.  §<i  304  31)7  ~  Moore,  v. 
^  743-756— Walker.  §  30— Wharton,  ii.  §§  131  131a— Hcrahey,  No.  298 
— WhoaU.M,  §§  256  2G3— HlunUelili,  §§  420-421— Hefftor,  I  87-t5eiujntrr 
in  lloltzfndorff,  iii.  pp.  15  IS— Ullniann,  §  7«— Bonfiln,  Nob.  824  831  — 
IVatlier-FcMUr^,  ii.  Nos.  1 10011 19- M^riKuhaf,  ii.  pp.  652  666— Ny>, 
ii.  pp.  507-515— Rivier,  ii.  §  50— Calvo,  iii.  §§  1627  1636— Fiore.  ii. 
No.  994,  and  Coile,  No.  755— Martens,  i.  §§  105  lOS— Wicquefort. 
L' AmlxiMHadtur  et  »f»  Fonctiorw  (1680),  ii.  §  xv.— Jellinek,  Dit  rtehlliche 
ya(ur  lUr  Staatenvertnigt  (1880),  pp.  53-56 — Nippold,  op.  cit.,  pp.  12r}- 
125 — Wejfuiann,  Die  Hulijikalion  voii  Slant fverlni gen  (1892) — Crandall, 
op.  cit.,  §  3— Satow,  Diplomatic  Practice,  ii.  §§  606  612. 

§  510.  Ratification  is  the  term  for  the  final  confirma-  concep- 
tion given  by  the  parties  to  an  international  treaty  con-  y^ncuon 
eluded  by  their  representatives.  Although  a  treaty  is  "'  R*^^^- 
concluded  as  soon  as  the  mutual  consent  is  manifest 
from  acts  of  the  duly  authorised  representatives,  its 
binding  force  is,  as  a  rule,  suspended  till  ratification  is 
given.  The  function  of  ratification  is,  therefore,  to 
make  the  treaty  binding  ;  and,  if  it  is  refused,  the  treaty 
falls  to  the  ground  in  consequence.  As  long  as  ratifica- 
tion is  not  given,  the  treaty  is,  although  concluded,  not 
perfect.  Many  writers  -  maintain  that,  as  a  treaty  is 
not  binding  without  ratification,  it  is  the  latter  which 
really  contains  the  mutual  consent,  and  really  concludes 
the  treaty.  Before  ratification,  they  maintain,  no 
treaty  has  been  concluded,  but  a  mere  mutual  projK)sal 
to  conclude  a  treaty  has   been  agreed  to.     But   this 

'  The  matt«r  is  treat«<l  with  all  Jellinek.  op.    eit.,  p.    55;   Nippokl. 

details    by     Prudier-Fod^r^,    ii.     §§  op.  eit.,  p.   123 ;  Wegniatin,  of».  cil., 

1U86  1099.  p.  11. 

'  Soe,  fur  iaiitAnc«,  UIlniAnn,  §  78  ; 
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opinion  does  not  accord  with  the  real  facts.^  For  the 
representatives  are  authorised,  and  intend,  to  conclude  a 
treaty  by  their  signatures.  The  contracting  States  have 
always  taken  the  standpoint  that  a  treaty  is  concluded 
as  soon  as  their  mutual  consent  is  clearly  apparent. 
They  have  always  made  a  distinction  between  their 
consent,  given  by  representatives,  and  their  ratification 
to  be  given  afterwards ;  they  have  never  for  one  moment 
confounded  the  two,  and  considered  their  ratification 
their  consent.  It  is  for  that  reason  that  a  treaty  cannot 
be  ratified  in  part,  that  no  alterations  of  the  treaty  are 
possible  through  the  act  of  ratification,  that  a  treaty 
may  be  tacitly  ratified  by  its  execution,  that  a  treaty  is 
always  dated  from  the  day  when  it  was  duly  signed  by 
the  representatives,  and  not  from  the  day  of  its  ratifica- 
tion, that  there  is  no  essential  difference  between  such 
treaties  as  want,  and  such  as  do  not  want,  ratification. 
Rationale  §  511.  The  rationale  for  the  institution  of  ratification 
iStitu-  is  another  argument  for  the  contention  that  the  con- 
Ratifi^  elusion  of  the  treaty  by  the  representatives  is  to  be 
tion.  distinguished  from  the  confirmation  given  by  the  respec- 
tive States  through  ratification.  Its  rationale  is  partly 
that  States  want  to  have  an  opportunity  of  re-examining, 
not  the  single  stipulations,  but  the  whole  effect  of  the 
treaty  upon  their  interests.  These  interests  may  be  of 
various  kinds.  They  may  undergo  a  change  immediately 
after  the  signing  of  the  treaty  by  the  representatives. 
They  may  appear  to  public  opinion  in  a  different  light 
from  that  in  which  they  appear  to  the  Grovernments,  so 
that  the  latter  want  to  reconsider  the  matter.  Another 
reason  for  ratification  is  that  treaties  on  many  important 
matters  are,  according  to  the  constitutional  law  of 
most  States,  not  valid  without  some  kind  of  consent  on 
the  part  of  parliaments.  Governments  must,  therefore, 
have  an  opportunity  of  withdrawing  from  a  treaty,  in 

^  The  matter  is  very  ably  discussed  by  Rivier,  ii.  pp.  74-76. 
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parluunentA  n^fiUM*    thoir   Appfovttl.    Th«e   Uvo 
havo  nuidc,  ajuI  hUII  iiiakt*.  th«  io«tJUiUoa  o( 
mtiftwition  a  iMMYwiuty  (or  In*  Law. 

|51S.  But  muficatjon,  A)(ii<>>  ,rv   m   ; 

cipic,  IB  nut  alwavH  ivmcmUimI.     .\  ^     it   u  no.. 

uiii\*enially  recogiuMMl  cimtouuiry  nil«  of  Int^rr 
Law  that  trratim  regularly  rtxjuirp  mtificatioii,  even  li 
ihia  IB  not  <  '     -•I.  there  are  exceptions  to 

the  rule.     1  adiil  by  nuch  State  funr- 

tionariett  *  a«  have,  ipso  facto  by  their  uflire,  the  power  t<> 
ezeiciae  within  certain  luirruw  Unut^  the  treaty -niakinic 
coin  •  of  their  Stat4»,  tlo  not  want  ratificat 

are  i  .;.  ♦  ""■  ♦•  when  tliev  an*  tomluilwi,  |.i...i.,.Ti 

that    tl.  .0    fuiutiunaru^rt    hav«'>    not   exce<xl<xl 

their  powers.  Further,  treaties  loiK-ludod  by  heada  of 
States  m  {lerson  do  not  want  ratifK-ation,  provided  that 
they  do  not  concern  matters  in  regard  to  w?  '  ^uiti- 
tutional  restrictions  *  itrc  ini|joocii  ujion  head  .iie«. 

Again,  it  may  hap|HMi  that  the  contracting  parties  stipu- 
late expressly,  for  the  sake  of  a  speedy  execution  of  a 
treaty,  that  it  shall  be  binding  at  once  without  nttifica- 
lions  being  neceissary.  Thus,  Article  G  of  the  Alliance 
between  Great  Britain  and  Japan  of  1902,  Article  8 
of  the  Alliance  of  1905,  and  Article  6  of  the  AlliiUice  of 
1911,  stipulated  that  the  agreement  'shall  oome  into 
•'!!•-<  T  imiiuxliately  after  the  date  of  s'"  ''•"■"  *  Ai-ain, 
litaty  of  London  of  July  15,  l^i  reait 

Britain,  Austria,  Kussiu.  Prussia,  and  Turkey,  concern- 
ing the  jiaritication  of  the  Tuno-Kg>ptian  cundut,  was 

'1  bv  a  MH-rct  j»rt)t<M(»l,*  sigUfl  '      *'      ■  pre- 

f  tlif  |>arlir>,  a<c*»iiiiiig  to  \\\.  ,»ty 

<  uted   at  oDoe,  without   being  ratified. 

l->r  the  i^owri  on  account  of  the  victoriea  oC 

M<  hriiii't    All  lixious  to  settle  the  conflict  aa 

'  K  •8m  WtH— I.  X.M.O.,  1.  ^  l«l 
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quickly  as  possible.  But  it  must  be  emphasised  that 
renunciation  of  ratification  is  valid  only  if  given  by 
representatives  duly  authorised  to  make  such  renun- 
ciation. If  the  representatives  have  not  received  a 
special  authorisation  to  dispense  with  ratification,  their 
renunciation  is  not  binding  upon  the  States  which  they 
represent. 

It  is  asserted  that  '  apart  from  those  compacts  which 
bear  the  title  treaty  or  convention,  ratification  is  only 
required  where  it  is  provided  for ' ;  ^  but  this  assertion 
is  too  sweeping.     Since  all  international  compacts  are 
contracts,  and  therefore  treaties  in  the  wider  sense  of 
the  term,  the  title  which  a  particular  compact  bears 
cannot  decide  the  question  as  to  whether  it  does,  or 
does    not,    require    ratification.     The    decision    rather 
depends  upon  the  contents  of  the  compact.     Thus  a 
protocol,  or  an  exchange   of  notes,  which  merely  add 
some  minor  point,  or  record  agreement  on  the  inter- 
pretation of  a  clause  in  a  treaty,  do  not  require  ratifi- 
cation, unless  this  is  specially  stipulated.     The  same  is 
vahd  for  agreements  providing  for  a  modus  vivendi  and 
the  like,  whatever  title  they  may  bear.     Further,  there 
is  no   doubt  that  matters  of   minor  importance   are 
frequently  agreed  upon  by  an  exchange  of  notes,  or  in 
so-called    protocols,    arrangements,    declarations,    and 
the  like,  which  are  not  considered  to  be  subject  to 
ratification,  because  the  agreements  therein  contained 
are  at  once  carried  out.     But  apart  from  these  obvious 
exceptions,  all  compacts  require  ratification,  whatever 
title  the  document  comprising  them  may  bear. 
Length  of      §  513.  No  rulc  of  International  Law  prescribes  the 
RaTffica^   length  of  time  within  which  ratification  must  be  given, 
tion.         Qj,  refused.     If  this  is  not  specially  stipulated  by  the 
contracting  parties  in  the  treaty  itself,   a  reasonable 
length  of  time  must  be  presumed  to  be  mutually  granted. 

1  See  Satow,  op.  cit.,  ii.  §606,  p.  276. 
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Without  ilouht.  a  refiui^il  to  nttify  miuit  be  preaumNl 
fn)ni  the  ln(>M'  of  an  uiin*uM»imblc  tjinc  without  ntiti    i 
tion    having    Imhmi    iiuuio.     lii    mcMt    vnnetn,    hou«  . 
ti>Mtirs     '     '   art'  in  niH^i  of  rati*      *     i  now  contain  n 
cUuae       ,         ing  that  tlioy  ur**        ^        to  rutifi<  iition, 
and  altfo  pretMTibing  tho  time  within  which  rat  u 

fthoukl  t^ike  pUtv. 

§514.  The  question  now  r.  tinr  » 

ratification  can   be   refuseil   ...   j..      ^,  .r . 

anx)r(ling  to  tliMretion.     Fonnerly  *  it  ,  i 

that  ratification  could  not  be  refunod  unleAs  the  repre- 
6entative«  had  exceeded  their  powers,  or  violated 
their  secret  i instructions.  But  nowadays  there  is  pro- 
bably no  publicist  who  maintains  that  a  State  is  in 
amy  case  Ifgally  *  lM)und  to  accord  ratification.  Yet 
many  insist  that  a  State  is,  except  for  just  reaaons,  in 
print  iple  morally  l)ound  not  to  refuse  ratification.  1 
cannot  see,  however,  the  value  of  such  a  moral,  in  con- 
tradistinction to  a  legal,  duty.  The  fact  tipon  which 
everybody  agrees  is  that  International  IjHv  n  no 

ciise  impose  a  duty  of  rati fuvii tion  upuu  u  conuacting 
party.  A  State  refusing  ratification  will  •'•  •  '•  >  •• 
reasons  for  doing  so  which  ap|>ear  just  to  it/-.  i 

they  may  be  unjust  in  the  eyes  of  others.  In  j 
ratification  is  given,  or  withheld,  at  diacretiou.  But 
in  the  majority  of  cases,  of  course,  ratification  is  not 
refused.  A  State  which  often,  and  apparently  wantonly, 
refused  to  ratify  treaties  would  lose  all  credit  in  inter- 
national negotiations,  and  would  soon  feel  the  cx>nse- 
quenoes.    On  the  other  hand,  it  is  impossible  to  lav 

*  Bam    >'  11,    f    12;       r«tifir«tion  <-*•  ImHy  b*  rr 

BjrakMvi  ^s        mr%*        fumd.     Tho  h.  <:  arkolMll 

f«WMt.  I/Am         riMB  u/ thi>  «  Iby* 


ii.  ¥.  »««■  .    :.  I    .  .  i,,.nu4, 

*  Tlu>  i|jr  oQ«MU*e««l  by  I 
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down  hard  and  fast  rules  respecting  just  and  unjust 
causes  for  refusing  ratification.  The  interests  at  stake 
are  so  various,  and  the  circumstances  which  must  influ- 
ence a  State  are  so  imponderable,  that  it  must  be  left 
to  the  discretion  of  every  State  to  decide  the  question 
for  itself.  Numerous  examples  of  important  treaties 
which  have  not  found  ratification  can  be  given.  lb 
sufiices  to  mention  the  Hay-Pauncefote  Treaty  between 
'  the  United  States  and  Great  Britain  regarding  the  pro- 
posed Nicaragua  Canal,  signed  on  February  5,  1900, 
which  was  modified  by  the  Senate  of  the  United  States 
in  consenting  to  its  ratification,  this  being  equivalent 
to  refusal  of  ratification.  (See  below,  §  517.) 
Form  of  §  515.  No  mle  of  International  Law  exists  which 
tion.  prescribes  a  necessary  form  of  ratification.  Ratification 
can,  therefore,  be  given  tacitly  as  well  as  expressly. 
Tacit  ratification  takes  place  when  a  State  begins  the 
execution  of  a  treaty  without  expressly  ratifying  it. 
Further,  ratification  may  be  given  orally  or  in  writing, 
although  I  am  not  aware  of  any  case  in  which  ratifica- 
tion was  given  orally.  For  it  is  usual  for  ratification 
to  take  the  form  of  a  document  duly  signed  by  the 
heads  of  the  States  concerned,  and  their  Secretaries 
for  Foreign  Affairs.  It  is  usual  to  draft  as  many  docu- 
ments as  there  are  parties  to  the  convention,  and  to 
exchange  these  documents  between  the  parties.  Some- 
times the  whole  of  the  treaty  is  recited  verbatim  in  the 
ratifying  documents,  but  sometimes  only  the  title, 
preamble,  and  date  of  the  treaty,  and  the  names  of  the 
signatory  representatives  are  cited.  As  ratification  is 
only  the  necessary  confirmation  of  an  already  existing 
treaty,  the  essential  requirement  in  a  ratifying  docu- 
ment is  merely  that  it  should  refer  clearly  and  unmis- 
takably to  the  treaty  to  be  ratified.  The  citation  of 
title,  preamble,  date,  and  names  of  the  representatives 
is,  therefore,  quite  sufficient  to  satisfy  that  requirement, 
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and  1  cannot  agree  witli  those  writ<»rs  who  maintain 
that  the  whole  of  the  treaty  ouglit  to  l)e  recited  verbatim. 

vj  516.  Itjitifiaition  is  efTected  by  those  organs  \vhi<  h  lunfu-*- 
exercise  the  treaty-making  power  of  the  Slates.     These  Jhoiu'^ 
organs  are  regularly  the  heads  of  the  States  or  their  *'''^^*^ 
Governments,^  but  they  can,  according  to  the  Municipal 
Law  of  some  States,  delegate  the  power  of  ratification 
for  some  parts  of  their  territory  to  other  representatives. 
Thus,    the   \'iceroy   of   India   is   empowered   to   ratify 
treaties  with  certain  Asiatic  monarchs  in  the  name  of 
the  King  of  Great  Britain  and  Emperor  of  India. 

In  case  the  head  of  a  State  ratifies  a  treaty,  although 
the  necessary  constitutional  requirements  have  not 
been  p^e^^ously  fulfilled  (as,  for  instance,  where  a 
treaty  has  not  received  the  necessary  approval  from 
the  Parhament  of  the  said  State),  the  question  arises 
whether  such  ratification  is  vahd,  or  null  and  void. 
Many  writers  '^  maintain  that  it  is  nevertheless  valid. 
But  this  opinion  is  not  correct,  because  it  is  clearly 
evident  that,  in  such  a  case,  the  head  of  the  State  has 
exceeded  his  powers,  and  that,  therefore,  the  State  con- 
cerned cannot  be  held  to  be  bound  by  the  treaty.''  The 
conflict  between  the  United  States  and  France  in  1831, 
frequently  quoted  in  support  of  the  opinion  that  such 
ratification  is  vahd,  is  not  in  point.  It  is  true  that  the 
United  States  insisted  on  payment  of  the  indemnity 
stipulated  by  a  treaty  which  had  been  ratified  by  the 
King  of  France  without  having  received  the  necessary 
approval  of  the  French  Parhament.  But  the  United 
States  did  not  maintain  that  the  ratification  was 
vahd  ;  she  insisted,  upon  payment,  because  the  French 
Goverrmient  had  admitted  that  such  indemnity  was 
due  to  her.^ 

'  8«e  above.  §  495.  *  See  above.  §  497.  and  Kippcld. 

'  8«e,    fur    iiiHtaiio«,    Martens,    i.        p.  147. 
I  107.  and  Rivier,  ii.  p.  85.  *  See  Whartou,  ii.  §  I31a,  p.  20. 
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§  517.  It  follows  from  the  nature  of  ratification,  as  a 
necessary  confirmation  of  a  treaty  already  concluded, 
that  ratification  must  be  either  given  or  refused,  no 
conditional  or  partial  ratification  being  possible.  That 
occasionally  a  State  tries  to  modify  a  treaty  in  ratifying 
cannot  be  denied  ;  but  conditional  ratification  is  no 
ratification  at  all,  but  equivalent  to  refusal  of  ratifica- 
tion. Nothing,  of  course,  prevents  the  other  contract- 
ing party  from  entering  into  fresh  negotiations  in  regard 
to  such  modifications  ;  but  it  must  be  emphasised  that 
such  negotiations  are  negotiations  for  a  new  treaty,^ 
the  old  treaty  having  become  null  and  void  through 
its  conditional  ratification.  On  the  other  hand,  no 
obligation  exists  for  such  party  to  enter  into  fresh  nego- 
tiations, it  being  a  fact  that  conditional  ratification  is 
identical  with  refusal  of  ratification,  whereby  the  treaty 
falls  to  the  ground.  Thus,  for  instance,  when  the  Senate 
of  the  United  States  on  December  20, 1900,  in  consenting" 
to  the  ratification  of  the  Hay-Pauncefote  Treaty,  added 
amendments  which  modified  it.  Great  Britain  did  not 
accept  the  amendments,  and  considered  the  treaty  to 
have  fallen  to  the  ground. 

Quite  particular  is  the  case  of  a  treaty  to  which  a 
greater  number  of  States  are  parties,  and  which  is  only 
partially  ratified  by  one  of  the  contracting  parties. 
Thus  France,  in  ratifying  the  General  Act  of  the  Brussels 
Anti-Slavery   Conference   of   July   2,   1890,^   excepted 


^  This  is  the  correct  explanation 
of  the  practice  on  the  part  of  States, 
which  sometimes  prevails,  of  ac- 
quiescing, after  some  hesitation,  in 
alterations  proposed  by  a  party  to  a 
treaty  in  ratifying  it ;  see  examples 
in  Pradier-Fod6r6,  ii.  No.  1104,  and 
Calvo,  iii.  §  1630. 

^  It  is  of  importance  to  emphasise 
that  the  Senate  of  the  United  States, 
in  proposing  an  amendment  to  a 
treaty  before  its  ratification,  does 
not,  strictly  speaking,  ratify  such 
treaty  conditionally,  since  it  is  the 


President,  and  not  the  Senate,  who 
possesses  the  power  of  granting  or 
refusing  ratification ;  see  Willoughby, 
The  Constitutional  Laio  of  the  United 
States  (1910),  i.  p.  462,  n.  14.  The 
President,  however,  according  to 
Article  2  of  the  Constitution,  can- 
not grant  ratification  without  the 
consent  of  the  Senate,  and  so  the 
proposal  of  an  amendment  to  a 
treaty  on  the  part  of  the  Senate 
amounts  to  a  proposal  of  a  new  treaty. 
'  Which  is  no  longer  in  force,  see 
below,  §  566. 
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from  ratification  Articles  21  to  23  and  42  to  61,  aiul  the 
Powers  acquiesciHl  in  this  partial  ratitication,  so  that 
Kiaiico  was  not  l)ound  by  these  twenty-three  articles.* 

Hut  it  must  be  cmj>hasise(l  tliai  ratification  is  only 
partial  and  conditional  if  one  or  more  stipulations  of 
the  treaty  which  have  l>een  signed  without  reservation 
are  exemptetl  from  ratitication,  or  if  an  amending  clause 
is  addinj  to  the  treaty  during  the  process  of  ratifica- 
tion. It  is  therefore  quite  legitimate  for  a  party  who, 
in  signing  a  treaty,  made  reservations  agaiiLst  certain 
articles  *  to  except  those  articles  from  ratification,  and 
it  would  be  incorrect  to  speak  in  this  case  of  partial 
ratification. 

Again,  it  is  quite  legitimate — and  one  ought  not  in 
this  Ciise  to  speak  of  conditional  ratification — for  a 
contracting  party,  who  wants  to  secure  a  certain  inter- 
pretation for  certain  terms  and  clauses  of  a  treaty,  to 
grant  ratification  upon  the  understanding  only  that 
they  should  bear  u  particular  interpretation.  Thus 
when,  in  1911,  opjxjsition  arose  in  Great  Britain  to  the 
ratification  of  the  Declaration  of  London  on  account  of 
the  fact  that  the  meaning  of  certain  ternLs  was  ambigu- 
ous, and  that  the  wording  of  certain  clauses  did  not 
agree  with  the  interpretation  given  to  them  by  the 
Report  of  the  Drafting  Committee,  the  British  Grovern- 
ment  declared  that  they  would  only  ratify  upon  the 
understanding  that  the  interpretation  contained  in  the 
Report  should  be  considered  as  binding,  and  that  the 
ambiguous  terms  concerned  should  bear  that  interpre- 
tation.^ In  such  cases  ratification  does  not  introduce 
an  amendment  or  an  alteration,  but  only  fixes  the 
meaning  of  otherwise  doubtful  terms  and  clauses  of  a 
treaty. 

*  S«?  MArt«ii«.  X.H.Ct.,  '2ik1  Scr.  *  In  fa^-t.  the  DvcUrvtioo  h«*  iK»t 

xxii.  p.  2bU.  bi^n  raUtied  at  «ll. 

»  s«-  u-K.w.  «i  r>iy. 
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Effect  of  §  518.  The  effect  of  ratification  by  the  parties  is  to 
tion!  °^  make  a  treaty  binding.  If  one  party  executes  an  in- 
strument of  ratification,  and  the  other  does  not,  the 
treaty  falls  to  the  ground.  But  the  question  arises 
whether  the  effect  of  ratification  is  retroactive,  so  as  to 
make  a  treaty  binding  from  the  date  when  it  was  duly 
signed  by  the  representatives.  No  unanimity  exists 
among  publicists  as  regards  this  question.  As  in  all 
important  cases  treaties  themselves  stipulate  the  date 
from  which  they  are  to  take  effect,  the  question  is 
chiefly  of  theoretical  interest.  The  fact  that  ratifica- 
tion imparts  the  binding  force  to  a  treaty  seems  to 
indicate  that  ratification  has  regularly  no  retroactive 
effect.  Different,  however,  is,  of  course,  the  case  in 
which  the  contrary  is  expressly  stipulated  in  the  treaty 
itself,  and,  again,  the  case  where  a  treaty  contains  stipu- 
lations to  be  executed  at  once,  without  waiting  for  the 
necessary  ratification.  Be  this  as  it  may,  ratification 
makes  a  treaty  binding  only  if  the  original  consent  was 
not  given  in  error,  or  under  a  delusion.^  If,  however, 
the  ratifying  State,  having  discovered  such  error  or  delu- 
sion, ratifies  the  treaty  nevertheless,  such  ratification 
makes  the  treaty  binding.  And  the  same  is  vahd  as 
regards  a  ratification  given  to  a  treaty,  although  the 
ratifying  State  knows  that  its  representatives  have 
exceeded  their  powers  by  concluding  the  treaty. 

VI 
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Hall,  §  114— Lawrence,  §  134— Halleck,  i.  pp.  299-302— Taylor,  §§  370-373— 
Wharton,  ii.  §  137— Wheaton,  §266— Bluntschli,  §§  415-416— Hartmann, 
§  49— Heffter,  §  94— Bonfils,  Nos.  845-850^- Despagnet,  Nos.  447-448— 
Pradier-Fod6r6,  ii.  Nos.  1151-1155 -M^rignhac,  ii.  pp.  667-672  — 
Rivier,  ii.  pp.   119-122— Calvo,  iii.  §§  1643-1648— Fiore,  ii.  Nos.   1008- 


1  See  above,  §500. 
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lOOB,  mmI  Oni',  N««    773  7K3-  MMi«tu.  i.  M  66  aad    lU 
op.  rit.,  pp.    lAI  ItiU     \VrtKi>l  »>  ^J-.   *■•  OCI^K  PP-   706  73  .  _    .    .. 
(iyi7».  PP    M«  877     CniiMUlI.   <«f».    «••'  .  H    IM  JiW-  RuibuTKh,  ImUr- 
malumaJ  C<m*-mttont  antl  TAirrf  Sta/fi  (1917). 

§  5li).  Hy  tt  treaty  tlie  contracting  parties  in  the  firat  BflMiol 
place  arc  conccrnciL     The  effect  uf   the   treaty   uj)on  „,,..,  ,.^ 
thcni  is  that  thev  are  bound  by  it*i  stipulationw,  antl  that  ,!""  '  -^ 
they  must  execute  it  in  all  its  parts.     No  distinction 
should  be  made  between  more  and  less  inii)ortant  |)art« 
of  a  treaty  a.s  regard.s  its  execution.     Whatever  may  be 
the  im|x>rtance  or  the  insignificance  of  a  part  of  a  treaty, 
it  miLst  be  executed  in  gotni  faith,  for  the  binding  force 
of  a  treaty  covers  all  its  parts  and  stipuUitions  equally. 
If,   however,  a  party  to  a  treaty  concluded  l>etween 
more  than  two  parties  signs  it  with  a  reservation  as 
regards  certain  articles,  sucli   })ai-ty  is  not   bound   by 
these  articles,  although  it  ratifies  *  the  treaty. 
§  520.  It  must  be  specially  observed  that  the  binding  KiTrct  of 
.  force  of  a  treaty  concerns  the  contracting  States  oidy,  „^  JJ^ 
^  and  not  their  subjects.     As  International  Law  is  a  law  J^J^^'j^** 
between  States  only  and  exclusively,  treaties  can  have  p»rti«« 
effect  upon,  and  can  bind.  States  only  and  exclusively. 
If  treaties  contain  stipulations  with  regard  to  rights  and 
duties  of  the  subjects  of  the  contracting  States,-  their 
courts,  officials,  and  the  hke,  these  States  have  to  take 
such  steps  as  are  necessary,  according  to  their  Municipal 
Law,  to  make  these  stipulations  binding  upon  their 
subjects,   courts,   officials,   and   the   hke.     It    may    be 
that,  according  to  the  Municipal  Laws  of  some  countries, 
the  othcial  pubhcation  of  a  treaty  concluded  by  the 
Government  is  sufficient  for  this  purpose,  but  in  other 
countries  other  steps  are  necessary,  such  as,  for  ex- 
ample, special  statutes  to  be  passeii  by  the  respective 
Parhanicnts.^ 

>  .s.(,  ;.'17  n«Uon»l     and     Muniripal     Iviw    &■ 

*  h.  diwitaaed    above,   ||  the 

*  Ti.  ijetweeo  Inter-       baaU  Inm  vkieh  Uc  miui 
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§  521.  As  treaties  are  binding  upon  the  contracting 
States,  changes  in  the  Government,  or  even  in  the  form 
of  government,  of  one  of  the  parties  can,  as  a  rule,  have 
no  influence  whatever  upon  the  binding  force  of  treaties. 
Thus,  for  instance,  a  treaty  of  aUiance  concluded  by  a 
State  with  a  constitutional  government  remains  valid, 
although  the  ministry  may  change.  And  no  head  of  a 
State  can  shirk  the  obligations  of  a  treaty  concluded 
by  his  State  under  the  government  of  his  predecessor. 
Even  when  a  monarchy  turns  into  a  republic,  or  vice 
versa,  treaty  obhgations  regularly  remain  the  same. 
For  all  such  changes  and  alterations,  important  as  they 
may  be,  do  not  alter  the  person  of  the  State  which  con- 
cluded the  treaty.  If,  however,  a  treaty  stipulation 
essentially  presupposes  a  certain  form  of  government, 
then  a  change  from  such  form  makes  such  stipulation 
void,  because  its  execution  has  become  impossible.^ 

§  522.  According  to  the  principle  fOA^ta  tertiis  nee 
nocent  nee  prosunt,  a  treaty  concerns  the  contracting 
States  only ;  neither  rights  nor  duties,  as  a  rule,  arise 
under  a  treaty  for  third  States  which  are  not  parties  to 
the  treaty.  But  sometimes  treaties  have  indeed  an 
efiect  upon  third  States.^  Such  an  effect  is  always  pro- 
duced when  a  treaty  touches  previous  treaty  rights  of 
third  States.  Thus,  for  instance,  a  commercial  treaty 
conceding  more  favourable  conditions  than  hitherto 
have  been  conceded  by  the  parties  thereto  has  an  effect 
upon  all  such  third  States  as  have  previously  concluded 
commercial    treaties    containing    the    so-called    most- 


he  decided  whether  international 
treaties  have  a  direct  effect  upon  the 
officials  and  subjects  of  the  con- 
tracting parties.  The  matter  is 
treated  in  detail  by  Wright  in  A.J., 
X.  (1916),  pp.  706-736. 

^  See  below,  §  542.  Not  to  be 
confounded  with  the  effect  of  changes 
in  government  is  the  effect  of  a 
change  in  international  status  upon 
treaties,  as,  for  instance,  if  a  hitherto 


full  sovereign  State  becomes  half  or 
part  sovereign,  or  vice  versa,  or  if  a 
State  merges  entirely  into  another, 
and  the  like.  This  is  a  case  of 
succession  of  States  which  has  been 
discussed  above,  §§  82-84 ;  see  also 
below,  §  548. 

^  The  matter  is  exhaustive^  dis- 
cussed by  Roxburgh,  International 
Conventions  and  Third  States  (1917). 
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favourai-nattini  claiust'^  witli  one  of  tht'  rontnu'tiiig 
purtios. 

Tlic  (jiu'>tu)ii  iirist's  wliethrr,  in  rxroptional  caM*«, 
thinl  StiiU'^  can  luquire  rigliU*  (and  bctxjine  Bubjcct  to 
the  dutifs  couiiccUmJ  therewith)  by  giving  their  cxprens 
or  inipHcit  coiiMMit  to  tho  Ktijiulatioim  of  KUth  treaties 
as  were  specially  concluiletl  for  tlie  purpone  of  creating 
such  rights,  not  only  for  the  contracting  parties,  but 
also  for  third  States.  Thus,  the  llay-Pauncefote 
Treaty  between  (!rcat  Britain  and  the  United  Stiite.s  of 
1901,  and  the  Hay-\ari!la  Treaty  between  the  United 
States  and  Panama  of  IDOii,  stii>ulate  that  the  Panama 
Canal  shall  be  open  to  vessels  of  commerce  and  of  war 
of  all  nations,  although  Great  Britain,  the  Unit^jd  States, 
and  Pamima  only  are  parties.'-  Thus,  further,  Article  5 
of  the  Boundary  Treaty  of  Buenos  Ayres  of  September 
15,  1881,  stipulates  that  the  Straitii  of  Magellan  shall 
be  open  to  vessels  of  all  natioas,  although  Argentina 
and  Chih  only  are  parties.  Again,  the  Convention  of 
Paris,  signed  on  March  30,  1856,  and  annexed  to  the 
Peace  Treaty  of  Paris  of  1856,  stipulated  that  Russia 
should  not  fortify  the  Aland  ^  islands  ;  although  this 
stipulation  was  made  in  the  interest  of  Sweden,  only 
Great  Britain,  France,  and  Russia  were  parties.  I 
believe  that  the  question  must  be  answered  in  the  nega- 
tive, and  nothing  prevents  the  contracting  parties  from 
altering  such  a  treaty  without  the  consent  of  third 
States,  provided  the  latter  have  not  in  the  meantime 
customarily  acquired  such  rights  through  the  unanimous 
implicit  consent  of  all  concerned. 

It  has  been  asserted,"*  that  if  a  treaty  stipulates  a  right 
for  third  States,  and  they  make  use  of  such  a  right,  they 
thereby  acquire  a  legal  right  for  themselves,  so  that  the 

'  .See  beluw,   g  5»0,   but  note  tlie  '  Sec  abuve,  §  'M5,  |i.  368,  u.  3. 
Aiuehoan     inUsrprvUitiun     uf     this 

cUuM.  *  Dieiut     in     if./.,     xx\.     (1915), 

*  See  above.  6  ItU.  pp.  14  22. 
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treaty  could  not  be  abrogated  without  their  consent. 
It  is  argued  that,  having  accepted  a  right  which  was 
offered  to  them,  they  could  not  be  deprived  of  it  against 
their  will.  There  is  no  doubt  that  this  line  of  argu- 
ment would  be  correct,  if  the  contracting  parties  really 
intended  to  offer  such  a  right  to  third  States.  But  it 
may  well  be  doubted  whether  such  is  always  their 
intention.  It  may  be  said  that,  if  the  contracting 
parties  had  intended  to  do  so,  they  would  have  embodied 
a  stipulation  in  the  treaty,  according  to  which  the  third 
parties  concerned  could  accede  to  it.^ 

It  must  be  emphasised  that  a  treaty  between  two 
States  can  never  invalidate  a  stipulation  in  a  treaty 
between  one  of  the  contracting  parties  and  a  third 
State,  unless  the  latter  expressly  consents.  If,  for 
instance,  two  States  have  entered  into  an  alliance,  and 
one  of  them  afterwards  concludes  a  treaty  with  a  third 
State,  according  to  which  all  conflicts  without  exception 
shall  be  settled  by  arbitration,  the  previous  treaty  of 
alliance  remains  valid,  even  in  the  case  of  war  breaking 
out  between  the  third  State  and  the  other  party  to  the 
alliance.^  Therefore,  when  in  1911  Great  Britain  con- 
templated entering  into  a  treaty  of  general  arbitration 
with  the  United  States  of  America,  according  to  which 
all  differences  should  be  decided  by  arbitration,  she 
notified  Japan  of  her  intention,  on  account  of  the  existing 
treaty  of  alliance,  and  Japan  consented  to  substitute  for 
the  old  treaty  a  new  treaty  of  alliance,^  Article  4  of  which 
stipulates  that  the  alliance  shall  never  concern  a  war 
with  a  third  Power  with  whom  one  of  the  alhes  may 
have  concluded  a  treaty  of  general  arbitration.* 

^  The  case  of  treaties  intended  to  ^  See  below,  §  569. 

make  an  '  international  settlement '  *  Another  example  is  the  Bryan- 

(see  Roxburgh,  op.    cit.,  pp.    51-60)  Chamorro  Treaty  of  August  5,  1914, 

would  seem  to  be  a  case  of  unanimous  between  the  United  States  of  America 

implicit  consent.  and  Nicaragua,  against  which  Costa 

Rica,  San   Salvador,  and   Honduras 

^  See  below,  §  573.  protested.     See  above,  §  135  (2), 
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\  II 

MEANS   OK  SEt'UUlNC    PERFX)KMANC'E   OP  TKEATIKS 

V*ttel.  ii.  ^  VEU  2in— Hiill.  ^  llTi  Uwniice.  6  134  Phillimorr.  ii.  ffi  54 
(«n  lUuntj««'hli,  5H5  425  44 1  —  HoffNi .  §<i  im-97-<J«ffoken  in  Uollzmdirrf, 
iii.  pp.  HA  y(»— UllniAiHi,  $  83— l*«)nfiU,  Ntm.  K3M  844— I>e«p«KfM?t,  Nc* 
4,M  432  Pnulier  KcKl6r^,  ij.  No«.  115<MlG«-Rivior,  ii.  pp.  VM  »7— 
Nys.  ii  pp.  61«  .V20  -ChIvo,  iii.  SS  n>3H  UH2  Ki<.re,  ii.  N.w.  1018  1019. 
nml  Codf,  Non.  789-7M— Mttrtonn.  i.  §  1 13— Nippold,  op.  cil.,  pp.  212- 
227— CraiKUll,  op.  cit.,  g  7  — Idnmii.  Lr  Traiti  de  OaratUie  (1913). 
pp.  10  40. 

§  523.  As  there  is  no  international  institution  which  what 
could  enforce  the  performance  of  treaties,  and  as  history  j\.*^*'u 
teaches    that   treaties    have   frequently    been    broken, '"  ^''^ 
various  means  of  securing  their  performance  have  been 
made   use   of.     The   more   important  of   these   means 
are  oaths,  hostages,  pledges,   occupation  of   territory, 
guarantee. 

§  524.  Oaths  are  a  very  old  means  of  securing  the  o*thR. 
perfo nuance  of  treaties,  which  was  constantly  made 
use  of,  not  only  in  antiquity  and  the  Middle  Ages,  but 
also  in  modern  times.  For  in  the  sixteenth  and  seven- 
teenth centuries,  all  important  treaties  were  still  secured 
by  oaths.  During  the  eighteenth  century,  however, 
the  custom  gradually  died  out,  the  last  example  being 
the  treaty  of  alliance  between  France  and  Switzerland 
in  1777,  which  was  solemnly  confirmed  by  the  oaths 
of  both  parties  in  the  cathedral  at  Solothurn.  The 
employment  of  oaths  for  securing  treaties  was  of  great 
value  in  the  times  of  absolutism,  when  little  difference 
used  to  be  made  between  the  State  and  its  monaR-h. 
The  more  the  distinction  grew  into  existence  between 
the  State  as  the  subject  of  International  Law  on  the 
one  hand,  and  the  monarch  as  the  temjxjrary  chief 
organ  of  the  State  on  the  other  hand,  the  more  such 
oaths  fell  into  disuse.     For  an  oath  can  exercise  its 
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force  on  the  individual  only  who  takes  it,  and  not  on 
the  State  for  which  it  is  taken. 

Hostages.  §  525.  Hostages  are  as  old  a  means  of  securing  treaties 
as  oaths,  but  they  have  likewise,  for  ordinary  purposes  ^ 
at  least,  become  obsolete,  because  they  have  practically 
no  value  at  all.  The  last  case  of  a  treaty  secured  by 
hostages  is  the  Peace  of  Aix-la-Ghapelle  in  1748,  in 
which  hostages  were  stipulated  to  be  sent  by  England 
to  France  for  the  purpose  of  securing  the  restitution 
of  Cape  Breton  Island  to  the  latter.  The  hostages  sent 
were  Lord  Sussex  and  Loi!d  Cathcart,  who  remained 
in  France  till  July  1749. 

Pledge.  §  526.  The  pledging  of  movable  property  by  one  of 
the  contracting  parties  to  the  other  for  the  purpose  of 
securing  the  performance  of  a  treaty  is  possible,  but 
has  not  frequently  occurred.  Thus,  Poland  is  said  to 
have  pledged  her  crown  jewels  once  to  Prussia.^  The 
pledging  of  movables  is  nowadays  quite  obsolete, 
although  it  might  on  occasion  be  revived. 

Occupa-        §  527.  Occupation  of  territory,  such  as  a  fort  or  even 

tion  of  11  •  r  •        ji  e 

Territory.  ^  wliole  proviucc,  as  a  mcaus  01  securmg  the  periormance 
of  a  treaty,  has  frequently  been  made  use  of  with  regard 
to  the  payment  of  large  sums  of  money  due  to  a  State 
under  a  treaty.  Nowadays  such  occupation  is  only 
resorted  to  in  connection  with  treaties  of  peace  stipu- 
lating the  payment  of  a  war  indemnity.  Thus,  the 
preliminary  peace  treaty  of  Versailles  in  1871  stipulated 
that  Germany  should  have  the  right  to  keep  certain 
parts  of  France  under  military  occupation  until  the 
final  payment  of  the  war  indemnity  of  five  milhards 
of  francs. 

Again,  the  Treaty  of  Peace  with  Germany  provides 
that  '  as  a  guarantee  for  the  execution  of  the  present 

^  Concerning   hostages   nowadays  ^  See  Vattel,  ii.  §  241,  and  Philli- 

>  taken   in   time   of    war,  see   below,        more,  ii.  §  55. 

vol.  ii.  §§  258-259. 
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treaty  by  Ciermuny,  the  (Jernuin  t4'rritory  hituated  tci 
the  west  of  the  Hliine,  t<»^ether  with  the  hridj^eheadi*, 
will  he  oeiupied  by  Alhed  and  As8o(iat<*d  troops  for  a 
pericnl  of  fifteen  years  from  the  coming  into  force  of  the 
present  treaty.'  * 

§  528.  The  best  meann  of  securing  treaties,  and  one  Ouatm- 
wliieh  is  still  in  use  generally,  is  the  piarantee  of  other 
States  not  directly  ailected  by  them.  Such  a  guarantee 
IS  a  kind  of  accession  -  to  the  guaranteed  treaty,  and 
is  a  treaty  in  itself  —  namely,  the  promise  of  the 
guarantor,  slujuld  occasion  arise,  to  do  what  is  in  his 
j)ower  to  compel  the  contracting  party  or  parties  to 
execute  the  treaty.^  Guarantee  of  a  treaty  is  oidy  one 
species  of  guarantee  in  general,  which  will  be  discussed 
below,  §§  574-57(3a. 


Vlll 
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Hall,  §  114— Wheaton,  §  288— HarLinaiin,  §  51— Heffter,  588— Ullmann,  §  81 
— Bonfils,  No8.  832-834— Despannet,  No.  448— Pratlier  FikI^i^,  ii.  New. 
1127-1150— Rivier,  ii.  pp.  89-93— Calvo,  iii.  §§  It)21-IG2G— Fiore,  ii. 
Nos.  1025-1031— Marteas,  i.  <!  IH. 

§  529.  Ordinarily  a  treaty  creates  rights  and  duties  int«r*«t 
between  the  contracting   parties  exclusively.     Never-  ParUcip*- 
theless,  third  States  may  be  interested  in  such  treaties,  V*^"  ^"^  ** 
for  the  common  interests  of  the  members  of  the  Family  Kmshwi. 
of  Nations  are  so  interlaced,  that  few  treaties  between 
single  members  can  be  concluded,  in  which  third  States 
have  not  some  kind  of  interest.     But  such  an  interest, 
all-important  as  it  may  be,  must  not  be  confounded  with 

'   Article  428.  l----     ■■'      '"•      F.n,,K      ,,f     N'vr:,,n« 

*  Set  below,  S  532.  l 

•  Nipi.MM  Ml.  ■J-2iVi  i.ii.pM.Kc's  that  a  ■  -• 
univ  iitec  fihouKi  1  lio  not  i  this  well- nieAUt 
be  L                                     .il  the  mem-  proposal  i-       . 


684  TREATIES 

participation  of  third  States  in  treaties.     Such  partici- 
pation can  occur  in  five  difierent  forms — namely,  good 
offices,  mediation,  intervention,  accession,  and  adhesion.^ 
Good  §  530,  A  treaty  may  be  concluded  with  the  help  of 

and  the  good  offices,  or  through  the  mediation,  of  a  third 

S.^"^  State,  whether  these  offices  be  asked  for  by  the  con- 
tracting parties,  or  be  exercised  spontaneously  by  a 
third  State.  Such  third  State,  however,  does  not  neces- 
sarily, either  through  good  offices  or  through  media- 
tion, become  a  real  party  to  the  treaty,  although  this 
might  be  the  case.  A  great  many  of  the  most  important 
treaties  owe  their  existence  to  the  good  offices  or  media- 
tion of  third  Powers.^ 
interven-  §  531.  A  third  State  may  participate  in  a  treaty  in 
such  a  way  that  it  interposes  dictatorially  between  two 
States  negotiating  a  treaty,  and  requests  them  to  drop, 
or  to  insert,  certain  stipulations.  Such  intervention 
does  not  necessarily  make  the  interfering  State  a  real 
party  to  the  treaty.  Instances  of  threatened  inter- 
vention of  such  a  kind  are  the  protest  of  Great  Britain 
against  the  preliminary  peace  treaty  concluded  in 
1878  at  San  Stefano  ^  between  Russia  and  Turkey,  and 
that  of  Russia,  Germany,  and  France  in  1895  against 
the  peace  treaty  of  Shimonoseki  *  between  Japan  and 
China. 
Accession.  §  532.  Of  acccssiou  there  are  two  kinds.  Accession 
means,  in  the  first  place,  the  formal  entrance  of  a  third 
State  into  an  existing  treaty,  so  that  it  becomes  a 
party  to  the  treaty,  with  all  rights  and  duties  arising 
therefrom.     Such  accession  can  take  place  only  with 

^  That  certain  treaties  concluded  to  contract  on  its  behalf, 

by  the  suzerain  are  ipso  facto  con-  ^  The    difference     between    good 

eluded  for  the  vassal  State  does  not  offices   and   mediation   will   be   dis- 

make  the  latter  participate  in  such  cussed  below,  vol.  ii.  §  9. 

treaties.     Nor  is  it  correct  to  speak  '  See  above,  §  135  (2). 

of  participation  of  a  third  State  in  a  *  See  R.G.,  ii.  (1895),  pp.  457-463. 

treaty  when  a  State  becomes  party  Details  concerning  intervention  have 

to  a  treaty  through  the  fact  that  it  been  given   above,    §§  134-138  ;    see 

has  given  a  mandate  to  another  State  also  below,  vol.  ii.  §  50. 
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the  consent  of  the  original  contmcting  purticn ;  ii  always 
coiLstitut<».s  a  treaty  of  itself.  Vt»ry  often  the  con- 
tracting parties  stipulate  expresHly  that  the  treaty 
shall  be  open  to  the  accession  of  a  certain  State.  And 
the  so-called  law-making  treaties,  as  the  Declaration 
of  Paris  or  the  Geneva  Convention  for  example,  regu- 
larly stipulate  that  all  such  States  as  have  not  been 
origuially  contracting  parties,  shall  hav»'  an  <)p|x>rtunity 
of  acceding. 

But  there  is,  secondly,  another  kind  of  accession. 
For  a  State  may  enter  into  a  treaty  between  other 
States  for  the  purpose  of  guarantee.^  This  kind  of 
accession  makes  the  acceding  State  also  a  party  to 
the  treaty  ;  but  the  rights  and  duties  of  the  acceding 
State  are  different  from  the  rights  and  duties  of  the 
other  parties,  for  the  former  is  a  guarantor  only,  whereas 
the  latter  are  directly  atfected  by  the  treaty. 

§  533.  Adhesion  is  defined  as  such  entrance  of  a  third  Adheaon. 
State  into  an  existing  treaty  as  takes  place,  either  with 
regard  only  to  a  part  of  the  stipulations,  or  with  regard 
only  to  certain  principles  laid  down  in  the  treat  v. 
Whereas  through  accession  a  third  State  becomes  a 
party  to  the  treaty,  with  all  the  rights  and  duties  arising 
from  it,  through  adhesion  a  third  State  becomes  a  party 
only  to  such  parts  or  principles  of  the  treaty  as  it  has 
adhered  to.  But  it  must  be  specially  observed  that 
the  distinction  between  accession  and  adhesion  is  one 
made  in  theory,  to  which  practice  frequently  does  not 
correspond.  Often  treaties  speak  of  accession  of  third 
States  where  in  fact  adhesion  only  is  meant,  and  vice 
versa.  Thus,  Article  6  of  the  Hague  Convention  with 
respect  to  the  laws  and  customs  of  war  on  land  stipu- 
lates the  possibility  of  future  adhesion  of  non-signatory 
Powers,  although  accession  is  meant. - 

*  8«c  libtjve,  ^  528.  '  »<lhr«iun,'    thm 

'  Altiiou^fb  the   French  Urxt  u«««        J  i  «tuu  Bpc^ka  of  * 
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IX 


EXPIRATION  AND   DISSOLUTION   OF  TREATIES 


Expira- 
tion and 
Dissolu- 
tion in 
contra- 
distinc- 
tion to 
Fulfil- 
ment. 


Expira- 
tion 

through 
Expira- 
tion of 
Time. 


Vattel,  ii.  §§  198-205— Hall,  §  116— Westlake,  i.  pp.  295-297— Lawrence, 
§  134— Halleck,  i.  pp.  314-316— Taylor,  §§  394-399— Wharton,  ii.  §  137a 
— Wheaton,  §  275— Moore,  v.  §§  770-778— Bluntschli,  §§  450-461— 
,  Heffter,  §  99— Ullmann,  §  85— Bonfils,  Nos.  855-860— Despagnet,  Nos. 
453-455— Pradier-Fod6r6,  ii.  Nos.  1200-1218— M6rignhac,  ii.  p.  788— 
Rivier,  ii.  §  55— Nys,  ii.  pp.  531-535— Calvo,  iii.  §§  1662-1668— Fiore, 
ii.  Nos.  1047-1052— Martens,  i.  §  117— Jellinek,  Die  rechtliche  Natur 
der  Staatenvertrcige  (1880),  pp.  62-64 — Nippold,  op.  cit.,  pp.  235-248 — 
Olivi,  Suit'  Estinzione  dei  Trattati  internazionali  (1883) — Schmidt,  Ueber 
die  volkerrechtliche  Clausula  Rebus  sic  stantibus,  etc.  (1907) — Kaufmann, 
Das  Wesen  des  Volkerrechts  und  die  Clausula  Rebus  sic  stantibus  (1911) — 
Bonucci  in  Z.  V.,  iv.  (1910),  pp.  449-471— Crandall,  op.  cit.,  §§  178-186— 
Lammasch,  Das  Volkerrecht  nach  dem  Kriege  (1917),  pp.  130-171. 

§  534.  The  binding  force  of  treaties  may  terminate 
in  four  different  ways,  because  a  treaty  may  either 
expire,  or  be  dissolved,  or  become  void,  or  be  cancelled.^ 
The  grounds  of  expiration  of  treaties  are,  first,  expira- 
tion of  the  time  for  which  a  treaty  was  concluded, 
and,  secondly,  occurrence  of  a  resolutive  condition. 
Of  grounds  of  dissolution  of  treaties  there  are  three — 
namely,  mutual  consent,  withdrawal  by  notice,  and 
vital  change  of  circumstances.  In  contradistinction 
to  expiration,  dissolution,  voidance,  and  cancellation, 
performance  of  treaties  does  not  terminate  their  bind- 
ing force.  A  treaty  whose  obhgation  has  been  per- 
formed is  as  vahd  as  before,  although  it  is  then  of 
historical  interest  only. 

§  535.  All  such  treaties  as  are  concluded  for  a  certain 
period  of  time  only,  expire  with  the  expiration  of  such 
time,  unless  they  are  renewed,  or  prolonged  for  another 
period.    Such    time-expiring    treaties    are    frequently 


^  The  distinction  made  in  the  text 
between  fulfilment,  expiration,  dis- 
solution, voidance,  and  cancellation 
of  treaties  is,  as  far  as  I  know, 
nowhere  sharply  drawn,  although  it 


would  seem  to  be  of  considerable 
importance.  Voidance  and  cancella- 
tion will  be  discussed  below,  §§  540- 
544  and  545-549. 
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concluded,  and  no  notice  is  necei«ary  for  their  expira- 
tion, except  when  .s|)eciully  stipulat<*d. 

A  treat V,  however,  may  Ik*  con<lud«'d  for  a  rortain 
]H>ricHl  of  time  only,  hut  with  an  additiouiil  stipulation 
that  the  trenty  shall,  after  the  lapse  of  such  jHTiod,  U? 
valid  for  another  |)ericKl,  unless  one  of  the  contracting 
parties  gives  notice  in  tlue  time. 

§  536.  Different  from  time-ex|)iring  treaties  are  such  Ktptr» 
as  are  concluded   under  a  resolutive  condition,  which  ihi^J^u^jb 
means  under  the  condition  that  they  shall  at  once  expire  ^!^}^ 
with  the  occurrence  of  certain  circumstances.     As  soon  diuoo. 
a>^  thr^c  circumstances  arise,  the  treaties  expire. 

^  537.  A  treaty,  although  concluded  for  ever,  or  for  Mutu*i 
a  period  of  time  which  has  not  yet  expired,  may  never-   '''***" ' 
theless  always  be  dissolved  by  mutual  consent  of  the 
contracting  parties.     Such  mutual  consent  can  become 
apparent  in  three  different  ways. 

First,  the  parties  can  expressly  and  purposely  declare 
that  a  treaty  shall  be  dissolved  ;  this  is  rescission. 
Or,  secondly,  they  can  conclude  a  new  treaty  concerning 
the  same  objects  as  those  of  a  former  treaty,  without 
any  reference  to  the  latter,  although  the  two  treaties 
are  inconsistent  with  each  other.  This  is  substitution, 
and  in  such  a  case  it  is  obvious  that  the  treaty  previously 
concluded  was  dissolved  by  tacit  mutual  consent.  Or, 
thirdly,  if  the  treaty  is  one  that  imposes  obligations 
upon  one  of  the  contracting  parties  only,  the  other 
party  can  renounce  its  rights.  Dissolution  by  renuncia- 
tion is  a  case  of  dissolution  by  mutual  consent,  since 
acceptance  of  the  renunciation  is  necessary. 

§  538.  Treaties,  provided  they  are  not  such  as  are  Wiib 
concluded  for  ever,   may  also  be  dissolved   by  with-  >,"*«.  ' 
drawal,    after   notice    by   one   of    the    parties.     Many 
treaties    stipulate    expressly    the    possibility    of    such 
withdrawal,   and  as  a  rule  contain  details  in  regard 
to  form,  and  |)eri(xl,  in  which  notice  is  to  be  given 
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for  the  purpose  of  withdrawal.  But  there  are  other 
treaties  which,  although  they  do  not  expressly  stipulate 
the  possibility  of  withdrawal,  can  nevertheless  be  dis- 
solved after  notice  by  one  of  the  contracting  parties. 
To  that  class  belong  all  such  treaties  as  are  either  not 
expressly  concluded  for  ever,  or  apparently  not  intended 
to  set  up  an  everlasting  condition  of  things.  Thus,  for 
instance,  a  commercial  treaty,  or  a  treaty  of  alliance 
not  concluded  for  a  fixed  period  only,  can  always  be 
dissolved  after  notice,  although  such  notice  be  not 
expressly  stipulated.  Treaties,  however,  which  are 
apparently  intended,  or  expressly  concluded,  for  the 
purpose  of  setting  up  an  everlasting  condition  of  things, 
and,  further,  treaties  concluded  for  a  certain  period  of 
time  only,  are  as  a  rule  not  notifiable,  although  they 
can  be  dissolved  by  mutual  consent  of  the  contracting 
parties. 

It  must  be  emphasised  that  all  treaties  of  peace,  and 
all  boundary  treaties,  belong  to  this  class.  It  camiot 
be  denied  that  history  records  many  cases  in  which 
treaties  of  peace  have  not  established  an  everlasting 
condition  of  things,  since  one,  or  both,  of  the  contract- 
ing States  took  up  arms  again,  as  soon  as  they  recovered 
from  the  exhausting  effect  of  the  previous  war.  But 
this  does  not  prove  either  that  such  treaties  can  be 
dissolved  through  giving  notice,  or  that,  at  any  rate  as 
far  as  International  Law  is  concerned,  they  are  not 
intended  to  create  an  everlasting  condition  of  things. 
Vital  §  539,  Although,  as  just  stated,  treaties  concluded 

cii^um-*^  for  a  certain  period  of  time,  and  such  treaties  as  are 
stances,  apparently  intended  or  expressly  contracted  for  the 
purpose  of  setting  up  an  everlasting  condition  of  things, 
cannot,  in  principle,  be  dissolved  by  withdrawal  of  one 
of  the  parties,  there  is  an  exception  to  this  rule.  For 
it  is  an  almost  universally  recognised  fact  that  vital 
changes  of  circumstances  may  be  of  such  a  kind  as  to 


BXl'IRATION   AND   DISSOLUTION   OK  TRKATIKS 


justify  H  party  in  lii'inaiuliiig  to  be  rclea^ied  from  the 
•  bligations  of  an  unnotiliable  treaty.*  The  vast  majority 
i»f  publiiist^,  as  well  as  the  (Jovernnient8  of  the  eiviliscd 
States,  defend  tlie  \)r\nv\\Ao  '  coiirenlio  omni.s  inffllnjt(i(r 
lihtis  sic  sUiniibua,  and  they  agree, ^  therefore,  tliat  all 
treaties  are  coneludeil  under  the  tacit  condition  rebiui 
sic  stantihuji.*  That  this  condition  involves  a  large 
amount  of  danger  cannot  be  denied,  for  it  can  Ix*,  and 
indeed  frequently  has  been,  abused  for  the  purpose  of 
hiding  the  violation  of  treaties  behind  the  shield  of  law, 
and  of  covering  shameful  wrong  with  the  mantle  of 
righteousness.  But  all  this  cannot  alter  the  fact  that 
this  exceptional  condition  is  as  necessary  for  Inter- 
luitioiud  Law  and  international  intercourse  as  the  very 
rule  pacta  sunt  servanda.  When  the  existence,  or  the 
vital  development,  of  a  State  stands  in  unavoidable 
conflict  with   it«    treaty  obligations,   the    latter  must 


'  Such  a  demand  chii.  of  course, 
only  be  made  with  rej^iird  to  execu- 
torj'  treaties.  Execultnl  treaties  are 
beyond  the  reAch  of  such  a  demand. 
The  principle  tlates  l>ack  to  the 
.lotfjloTft,  and  has  found  entrance 
into  the  doctrine  of  International 
I^w  by  way  of  the  doctrine  of 
Municipal  Law.  See  Pfaff,  Die 
Klouitl  Rebus  »ic  atantibut  in  der 
r>ocktrin  und  dtr  0€«Urrtichi»chen 
<i<t*ti4jthung  (1898);  Bindewald, 
Rtrhiifjt^chifhtliche  TMriUllung  dfr 
y  '.if I  Hfhxu  $if  $Uintibui  und  ihrt 
I'tg  im  Bitrgerlichen  (j<$f(zhttch 
."!)■.  Kniifmann,  Die  Klautd 
H.    .,.   .,•   ••  i;,','.«tf  (1907). 

'  S.--.-  li  liu  .1  in  Z.V.,  iv.  (1910), 
pp.  449-471.  Many  writers  a(;re«  to 
It  with  great  reluctance  only,  and  in 
a  very  limited  sense,  as,  for  instance, 
GrotiuB,  ii  c.  16,  §  25,  No.  2; 
Vvt.-1,  ii.  §  29rt:  Khiber,  §  lt>5. 
^    ;:.•■  few  writers,  however,  disagree 

•  J  •'  •  :,  a*,  for  instance,  Bynker- 
\"i'ie*t.  Jur.  public,  ii.  c.  10, 
I'.'i  \\  liilman,  Inttitut-'f  of  Inttr- 
u'lrxcntl  Lair,  i.  (1S49),  p.  17.>. 
^^.htnldt,  op.  nl.,  pp.  2»)-y2,  would 
seem  to  reject  the  clausrUa  alto 
gether,    yet— see     pp.     93- 151 — c*n 


neverthelesfi     imt     help    r        '  z 

it  in  the  end,  although  ii  >- 

of  law,  but  aa  <i  morally   jv.     .....   .e 

rule  of  policy.  A  good  survey  of 
the  practice  of  the  .'^i.it.-  in  the 
matt<rr   during  the  i   cen- 

tury is  given  by  Ka  ^/.  eit., 

pp.  12-37.  .^^  als»j  Fu«t<rr,  Hie 
Practice  of  iJipiomacy  (190»5),  pp. 
299-305.  Very  peculiar  is  th<  »" 
tude  of  I^mmaach  in  D<u  !'■  •  / 
rtchf  nach  dem  Kriege  (1917); 
whereAs  he  uses  everj*  possible  argu- 
ment on  pp.  142-158  to  prove  that 
the  claxuula  is  not,  and  ha.s  ne\er 
been,  a  recognised  rule  of  customary 
International  I..aw,  he  attempts  to 
prove  on  pp.  159  171  that  treaties 
of  alliance  and  guarantee  are  not 
binding,  or,  at  any  rate,  are  con- 
dudetl  according    to   the    principU, 

nhui  ftC  it'tlUtbuA  (p.    170). 

*  The  application  of  the  principle, 
rebus   sic    stantibus.  'iea    ia 

reoofpii^ed    in     a     <!  'the 


cast- 16  quoted  by  Kjiufmana,  op.  eU., 
p.  58. 
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give  way,  for  self-preservation  and  development, 
in  accordance  with  the  growth  and  the  vital  require- 
ments of  the  nation,  are  the  primary  duties  of  every 
State.  No  State  would  consent  to  any  such  treaty  as 
would  hinder  it  in  the  fulfilment  of  these  primary  duties. 
The  consent  of  a  State  to  a  treaty  presupposes  a  con- 
viction that  it  is  not  fraught  with  danger  to  its  exist- 
ence and  vital  development.  For  this  reason  every 
treaty  implies  a  condition  that,  if  by  an  miforeseen 
change  of  circumstances  an  obligation  stipulated  in 
the  treaty  should  imperil  the  existence  or  vital  develop- 
ment of  one  of  the  parties,  it  should  have  a  right  to 
demand  to  be  released  from  the  obligation  concerned. 

This  influence  of  a  vital  change  of  circumstances  and 
conditions  upon  the  validity  of  treaties  is  no  isolated 
phenomenon,  for  vital  changes  of  circumstances  and 
conditions  play  a  great  part  with  regard  to  the  vahdity 
of  all  law.  Circumstances  alter,  not  only  cases,  but 
also  the  law,  as  the  development  of  Common  Law  and 
Equity  shows  no  less  than  that  of  International  Law. 
Why  should  a  vital  change  of  circumstances  not  have 
an  influence  upon  treaty  obligations,  if  it  has  such  force 
as  to  change  even  the  law  itself  ? 

The  great  danger  of  the  clause,  rebus  sic  stantibus,  is 
to  be  found  in  the  elastic  meaning  of  the  term  *  vital 
change  of  circumstances,'  since,  in  the  absence  of  an 
international  court  to  which  an  appeal  could  be  made, 
a  State  will  in  each  particular  case  judge  for  itself 
whether  or  not  there  is  a  vital  change  of  circumstances 
justifying  its  demand  to  be  released  from  a  treaty 
obligation.  As  long  as  there  is  no  international  court 
in  existence,  which,  on  the  motion  of  one  of  the  con- 
tracting parties,  could  set  aside  a  treaty  obligation  the 
execution  of  which  had  become  so  oppressive  that  the 
party  under  the  obligation  might  in  justice  ask  to  be 
released,  there  remains  the  great  danger  that  the  clause, 
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rebus  sic  stantibus,  will  be  abiiiMHi,  for  the  pur|)08e  of 
hiding  the  violation  of  treaties  behind  the  Bliield  of 
law.  On  the  other  hand,  the  danger  i«  somewhat 
counterbalanced  by  tlie  fact  that  frefjuent  resort  to 
the  clause  without  justiiication  by  any  State  would 
certainly  destroy  all  its  credit  among  the  nations. 

Be  that  as  it  may,  it  is  generally  agreed  that  the 
clause,  rebus  sic  stantibus,  may  only  be  resorted  to  in 
very  exceptional  circumstances,  and  that  certainly  not 
every  change  of  circumstances  justifies  a  State  in  making 
use  of  it.  All  agree  that,  although  treaty  obhgations 
may,  through  a  change  of  circumstances,  become  dis- 
agi'eeable,  burdensome,  and  onerous,  they  must  never- 
theless be  discharged.  All  agree,  further,  that  a  change 
of  government,  and  even  a  change  in  the  form  of  a 
State,  such  as  the  turning  of  a  monarchy  into  a  repubhc 
and  vice  versa,  does  not  alone,  and  in  itself,  justify  a 
State  in  resorting  to  the  clause.  On  the  other  hand, 
all  agree  in  regard  to  many  cases  in  which  it  could  justly 
be  made  use  of.  Thus,  for  example,  if  a  State  enters 
into  a  treaty  of  aUiance  for  a  certain  period  of  time, 
and  if,  before  the  expiration  of  the  aUiance,  a  change 
of  circumstances  occurs,  so  that  now  the  aUiance 
endangers  the  very  existence  of  one  of  the  contracting 
parties,  all  will  agree  that  the  clause,  rebus  sic  statUibus, 
would  justify  that  party  in  demanding  to  be  released 
from  the  treaty  of  alliance. 

A  certain  amount  of  disagreement  as  to  the  cases  in 
which  the  clause  might,  or  might  not,  be  justly  applied 
will  of  course  always  remain  as  long  as  there  is  no  inter- 
national court  which  coidd  decide  each  case.  But  the 
fact  is  remarkable  that  since  the  beginning  of  the  nine- 
teenth century  only  very  few  cases  of  the  appUcation 
of  the  clause  have  occurred.  And  there  is  no  doubt 
that  during  the  last  century  a  conviction  became  more 
and  more  prevalent  that  the  clause,  rebus  sic  statUibus, 
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ought  not  to  give  a  State  the  right,  immediately  upon 
the  happening  of  a  vital  change  of  circumstances,  to 
declare  itself  free  from  the  obligations  of  a  treaty, 
but  should  only  entitle  it  to  claim  to  be  released  from 
them  by  the  other  party  or  parties  to  the  treaty.  Accord- 
ingly, when  a  State  is  of  the  opinion  that  the  obligations 
of  a  treaty  have,  through  a  vital  change  of  circumstances, 
become  unbearable,  it  should  first  approach  the  other 
party  or  parties,  and  request  them  to  abrogate  the 
treaty.^  If  such  abrogation  be  refused,  a  conflict  arises 
between  the  treaty  obligations  and  the  right  to  be 
released  from  them,  which,  in  the  absence  of  an  inter- 
national court  that  could  give  judgment  in  the  matter, 
cannot  be  settled  juridically.  It  is  only  then  that  a 
State  may  perhaps  be  justified  in  declaring  that  it  can 
no  longer  consider  itself  bound  by  those  obligations. 

The  conviction  that  a  State  has  no  right  to  liberate 
itself  from  the  obligations  of  a  treaty,  without  having 
first  asked  the  other  party  or  parties  for  its  release  from 
them,  became  apparent  when,  in  1870,  during  the 
Franco-German  War,  Russia  declared  her  withdrawal 
from  the  stipulations  of  the  Treaty  of  Paris  of  1856, 
which  concerned  the  neutralisation  of  the  Black  Sea, 
and  imposed  a  restriction  upon  her  in  regard  to  men-of- 
war  in  that  sea.  Great  Britain  protested,  and  a  con- 
ference was  held  in  London  in  1871.  Although  by  a 
treaty  signed  on  March  13,  1871,  this  conference,  con- 
sisting of  the  signatory  Powers  of  the  Treaty  of  Paris 
— namely,  Austria,  England,  France,  Germany,  Italy, 
Russia,  and  Turkey — complied  with  the  wishes  of 
Russia,  and  abohshed  the  neutralisation  of  the  Black 
Sea,  it  had  adopted  in  a  protocol  ^  of  January  17,  1871, 
the  following  declaration  :  '  C'est  un  principe  essentiel 
du  droit  des  gens  qu'aucune  Puissance  ne  pent  se  delier 

^  See  now  Phillimore,  Three  Gen-       discussion  of  the  same  argument. 
turies   of  Treaties   of  Peace  (1917),  ^  See     Martens,     N.R.O.,     xviii. 

pp.     134-139,    for   a   more   detailed       p.  278. 
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dee  engageraente  d'un  traits,  iii  en  modifier  lea  stipulii- 
tioiw,  qu'A  la  «uite  de  rasseiitimeiit  *  de8  parties  con- 
tnu'tantiv,  au  in(»yt*n  d'une  enU»ntt*  uinicalf.' 

Ill  spite  of  tills  dcdaration,  sij^iitxl  als4>  by  herself, 
Hussia  in  J88G  imtifiwl  her  withdrawal  from  Article  59 
of  the  Treaty  of  BeHiii  of  1878  stipulating  the  freedom 
of  the  jKirt  of  Hatoum.*  Tlie  signat^iry  Pcjwcrs  of  the 
Treaty  of  Berlin  si-eni  to  liave  taritly  (•oiwente<l,  with 
the  exception  of  CJreat  Britain,  wlio  prote.st<xl.  Again, 
in  October  1908,  Austria- Hungary,  in  defiance  of  Article 
25  of  the  Treaty  of  Berlin,  1878,  proclaimed  her  sove- 
rtMgnty  over  liosnia  and  Herzegovina,  which  hitherto 
had  been  under  her  occupation  and  administration, 
and  simultaneoiLsly  Bulgaria,  in  defiance  of  Article  1 
of  the  same  treaty,  declared  herself  independent.^ 
Thus  the  st^indard  value  of  the  declaration  of  the  Con- 
ference of  London  of  1871  has  become  doubtful  again, 
and  must  remain  doubtful  until  an  independent  inter- 
national court  is  created  with  jurisdiction  to  set  aside 
a  treaty  obligation  which  has  become  too  oppressive. 
It  has  ah-eady  been  mentioned  (above,  §  lG7o  (2))  that 
the  Covenant  of  the  League  has  attempted  to  deal 
with  the  problem,  and  reasons  have  been  given  (above, 
§  1675  (4))  for  regarding  the  means  adopted  as  unsatis- 
f  actor}'. 

*  What45ver  be  the  merits  of  this  d«ol»r»tion  ooiit«inod  in  thepiutocxjl 
decUratiuu,  it  oertanily  goea  too  of  January  17,  11*71.  aixl  kiad 
far  in  declarinij  that  n  State  can  '-d  the  hower*  m  the 
only  free  it«elf  from  the  obligations  e  abrogation  of  Article  JJ 
of  a  treaty  by  agreement  with  the  ui  u..  iieaty  of  Berlin  wouU  ha^e 
other  party,  for-  tkjc  below,  §  547-  been  granl«>ti,   and    she    would   hava 

a  State  may  cancel  a   treaty   if  the  * .'!.v..-.i    i..    u.i.  »    1;  .Mn«   *ik| 

other  party  l«<  it  violates  it.  -" 

*  See  M..-.  .-  V  /.'  (,  ii.d  Ser.  '1 
xiv.  p.  1,  cmyus  from  iht  •• 
iu  H.I  ,  >                       .  .            ■  '  Hunjiir)  ,  v 

*  S«e     attove,      s     ^  i     Martens.  over  ' 
N.RO  .  ?^rA  Ser.   ii.   pp.  «i&6,  «««:  oomi 
and                     ^ski     lu     RO.,     xvii.  hatl 
(191'                      44y       There  iii  hanlly  an 

Mjj  la-Uungary        uenioi  i-   u.'  »' i  -^.^w  ;. 

)^  .-  mentiooed       of  the  Tnuaiy  of  B«rUu. 
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X 

VOIDANCE   OF   TREATIES 

See  the  literature  quoted  at  the  commencement  of  §  534. 

Grounds        §  540.  A  treaty,  although  it  has  neither  expired,  nor 

anX°^^'    ^^^^^  dissolved,  may  nevertheless  lose  its  binding  force 

by   becoming   void.^    And   such   voidance   may   have 

different  grounds — namely,   extinction  of  one  of  the 

two    contracting    parties,    impossibility    of    execution, 

realisation  of  the  purpose  of  the  treaty  otherwise  than 

by  fulfilment,  and,  lastly,  extinction  of  such  object  as 

was  concerned  in  a  treaty. 

Extinc-         §  541.  All    treaties    concluded    between   two    States 

One  of  the  bccome  void  through  the  extinction  of  one  of  the  con- 

traetin°"  tractiug  parties,   provided  that  they  do  not  devolve 

Parties,     upou  the  State  which  succeeds  to  the  extinct  State. 

That  some  treaties  devolve  upon  the  successor  has  been 

shown  above  (§  82)  ;    but  many  treaties  do  not.     On 

this  ground  all  political  treaties,  such  as  treaties  of 

alliance,  guarantee,  neutrality,   and  the  like,  become 

void. 

impossi-       §  542.  All  treaties,  the  execution  of  which  becomes 

ExeTu?^    impossible  subsequently  to  their  conclusion,  are  thereby 

tion.         rendered  void.     A  frequently  quoted  example  is  that 

of  three  States  concluding  a  treaty  of  alliance,   and 

subsequent  war  breaking  out  between  two  of  them. 

In  such  a  case,  it  is  impossible  for  the  third  party  to 

execute  the  treaty,   and  it  becomes  void.^    It  must, 

however,  be  added  that  the  impossibility  of  execution 

^  But  such  voidance  must  not  be  case  is  mentioned  in  which  a  treatj' 
confounded  with  the  voidance  of  a  essentially  presupposes  a  certain 
treaty  from  its  very  beginning  ;  see  form  of  government,  and  for  this 
above,  §  501.  reason    cannot    be    executed    when 

this  form   of  government  undergoes 

^  See  also  above,  §  521,  where  the       a  change. 
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may  be  temporary  only,  and  that  then  the  treaty  is 
not  void,  but  merely  suspended. 

S  543    All  troiities  the  ])urpose  of  which  is  realised  KmUm- 
othenvise  than  by  fuliiluR'iit  become  void.     J^or  example,  Purp.*-*.. 
a  treaty  concluded  by  two  States  for  the  purix)se  of  ;;;';;;;>^^ 
inducing  a  third  State  to  undertake  a  certain  obhga-  by  Fulfil 
tion  becomes  void,  if  the  third  State  voluntarily  under- 
takes the  obligation  before  the  two  contracting  States 
have  had  an  opportunity  of  approaching  it  with  regard 

to  the  matter. 

§  544.  All  treaties,  the  obhgations  of  which  concern  Extino- 
a  certain  object,  become  void  through  the  extinction  ^ud." 
of  such  object.     Treaties,   for  example,   concluded  in  ^J.^^j-^'' 
regard   to   a  certain  island  become  void,   when  such  oen.ed  in 
island   disappears   through    the   operation   of   nature; 
so  do   treaties   concerning  a   third   State,   when  such 
State  merges  in  another. 

XI 

CANCELLATION   OF   TREATIES 
See  the  literature  quoted  at  the  commencement  of  §  534. 

§  545.  A  treaty,  although  it  has  neither  expired,  nor  Grounds^ 
been  dissolved,  nor  become  void,  may  nevertheless  lose  utioT*" 
its  binding  force  by  cancellation.  The  causes  of  cancel- 
lation are  four— namely,  inconsistency  \vith  Inter- 
national Law  created  subsequently  to  the  conclusion 
of  the  treaty,  violation  by  one  of  the  contracting  parties, 
subsequent  change  of  status  of  one  of  them,  and  war. 

§  546.  Just  as  treaties  have  no  binding  force  when  ineun.^«t^- 
concluded  with  reference  to  an  illegal  object,  so  they  12^.  "*' 
lose  their  binding  force  when  through  a  progressive  J^^uent 
development  of  International  Law  they  become  incon-  n.nunai 
sistent   with   the   latter.     A   valuable   example   is   the 
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abolition  of  privateering  by  the  Declaration  of  Paris 
of  1856,  in  consequence  of  which  any  previous  treaties 
based  on  privateering  as  a  recognised  institution  of 
International  Law  were  if  so  facto  cancelled,  provided 
that  all  the  parties  to  such  treaties  were  signatory 
Powers  of  the  Declaration  of  Paris.  This  must  be 
maintained  in  spite  of  the  fact  that  Protocol  No.  24 
of  the  Congress  of  Paris  ^  contains  the  following  :  '  Sur 
une  observation  faite  par  MM.  les  Plenipotentiaires  de 
la  Russie,  le  Congres  reconnait  que  la  presente  resolu- 
tion, ne  pouvant  avoir  d'effet  retroactif,  ne  saurait 
invalider  les  conventions  anterieures.'  This  expres- 
sion of  opinion  can  only  mean  that  previous  treaties 
with  such  States  as  were  not  and  would  not  become 
parties  to  the  Declaration  of  Paris  were  not  ifso  facto 
cancelled  by  the  declaration.  Be  that  as  it  may,  sub- 
sequent Municipal  Law  can  certainly  have  no  derogating 
influence  upon  existing  treaties.  On  occasions,  indeed, 
subsequent  Municipal  Law  does  create  for  a  State  a 
conflict  between  its  treaty  obligations  and  such  law. 
In  such  a  case  this  State  must  endeavour  to  obtain  a 
release  by  the  other  contracting  party  from  these 
obligations.^ 
Violation  §  547.  Violation  ^  of  a  treaty  by  one  of  the  contracting 
the^Con-  Statcs  docs  uot  if  SO  facto  cancel  the  treaty  ;  but  it  is 
tracting  within  the  discretion  *  of  the  other  party  to  cancel  it  on 
this  ground.  There  is  indeed  no  unanimity  among 
writers  on  International  Law  in  regard  to  this  point, 
since  a  minority  make  a  distinction  between  essential 

^  SeeMartens,iV.i2.G'.,xv.pp.768-        130  U.S.  238.     See  also  Moore,   v. 

769.  §  774. 

2  That     municipal    courts      must  3  g^^  j^  ^^^  j^  ^  j     ^^      jg^-. 

apply  the  subsequent  Municipal  Law,  ^n^  oin        j      ■■  'ii'Aio\'  nn 

ilu       u   -J-         fi-  4-        -4-1  •  PP-  794-819,  and  xii.  (1918),  pp.  96- 

although  it  conflicts   with  previous  fi:,  ,  v  l    f^     j. 

4.      4.      i,i-     ^-         4-v,        ■         J     Ui.  lol»     where    a    number    01    treaty 

treaty  obligations,  there  is  no  doubt,  •  1   .•  j-  j 

VI  -0.1       j-v  cm  violations  are  discussed. 

as  has  been  pointed  out  above,  s  21. 

See  The  Cherokee  Tobacco,  11  Wall  *  This  was  recognised  in  1913  by 

616  ;      Whitney    v.     Robertson,     124       the   United    States   Supreme   Court 

U.S.    190;    Botiller    v.    Dominguez,        in  Charlton  v.  Kelly,  229  U.S.  ii^. 
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and  non-«nentiai  stipulationB  of  the  treaty,  and  maiii- 
t^ii  that  only  viuUtiun  of  eKHentJtil  htipuUtions  croatet 
a  right  for  the  other  party  to  cancel  the  treaty.  But 
the  II  V  of  writ4Ts  rightly  op|)o.sc  this  d 

iii.iii,; ^  that  It  is  not  ulwaVK  |)oKsible  to  -i         ^ 

f.s.Miitial  from  noiiH'.sseiitial  stipulatioiw,  that  the  biiid- 
nig  fon*e  of  a  treaty  protect*  nou-eKsential  us  well  as 
e*48eiitial  htipulatioits,  aiul  that  it  is  for  the  faithful 
party  to  coiLsider  for  itself  whether  violation  of  a  treaty, 
even  in  it.s  leiust  e.sseiitial  parts,  justifiea  it,s  cancellation. 
The  ( ase,  however,  is  different,  when  a  treaty  expreasly 
Btipulates  that  it  should  not  be  considered  broken 
nierelv  bv  violation  of  one  or  another  part  of  it.  And  it 
must  be  emphasised  that  the  right  to  cancel  the  treaty 
on  the  ground  of  it«  violation  must  be  exercised  within 
a  reasonable  time  after  the  violation  has  become  known. 
If  the  Power  possessing  such  a  right  does  not  exercise  it 
in  due  time,  it  must  be  taken  for  granted  that  such  right 
has  been  waived.  A  mere  protest,  such  as  the  protest 
of  England  in  1886  when  Russia  withdrew  from  Article 
59  of  the  Treaty  of  BerUn  of  1878,  which  stipulated 
the  freedom  of  the  port  of  Batoum,  neither  constitutes 
a  cancellation,  nor  reserves  the  right  of  cancellation.* 

§  548.  A  cause  which  ipso  facto  cancels  treaties  is  Sub 
such  subsequent  change  of  status  of  one  of  the  con-J^"^*^^ 
tracting  States  as  transforms  it  into  a  dependency  of  J^^^*J^jJ^ 
another  State.     As  everything  depends  upon  the  merits  (  .nir»ci 
of  each  case,  no  general  rule  can  be  laid  down  as  regards  i>.*^ru«. 
the  question  when  such  change  of  status  must  be  con- 
sidered to  have  taken  place,  or,  further,  as  regards  the 
other  question  as  to  the  kind  of  treaties  cancelled  by 
such  change.-     Thus,  for  example,  when  a  State  beiomes 
a  member  of  a  Federal  State,  it  is  obvious  that  all  it« 

»  Tlu.  »•*  M  p.iiiv  ■  8m  Moor*.  V.  f  771.  Mid  awv^ 

lb«    United   St.  f  82.PP.  147.  n.  1,  Mtdf  W. 

m  CkorUom  v.  A- 
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treaties  of  alliance  are  ipso  facto  cancelled,  for  in  a 
Federal  State  the  power  of  making  war  rests  with  the 
Federal  State,  and  not  with  the  several  members.  And 
the  same  is  valid  as  regards  a  hitherto  full  sovereign 
State  which  comes  under  the  suzerainty  of  another 
State.  On  the  other  hand,  a  good  many  treaties  retain 
their  binding  force  in  spite  of  such  a  change  in  the 
status  of  a  State, — all  such  treaties,  namely,  as  concern 
matters  in  regard  to  which  the  State  has  not  lost  its 
sovereignty  through  the  change.  For  instance,  if  the 
constitution  of  a  Federal  State  stipulates  that  the 
matter  of  extradition  remains  wholly  within  the  com- 
petence of  the  member-States,  all  treaties  of  extradition 
concluded  by  members  with  third  States,  previously  to 
their  becoiTiing  members  of  the  Federal  State,  retain 
their  binding  force. 
War.  §  549.  How  far  war  is  a  general  ground  of  cancellation 

of  treaties  is  not  quite  settled.     Details  on  this  point 
will  be  given  below,  vol.  ii.  §  99. 


XII 

RENEWAL,  RECONFIRMATION,  AND  REDINTEGRATION 

OF  TREATIES 

Vattel,  ii.  §  199— Hall,  §  117— Taylor,  §  400— Hartmann,  §  57— Ullmann, 
§  85— Bonfils,  Nos.  851-854— Despagnet,  No.  456— Pradier-Fod6r6,  ii. 
Nos.  1191-1199— Rivier,  ii.  pp.  143-146— Calvo,  iii.  §§  1637,  1666,  1669 
— Fiore,  ii.  Nos.  1048-1049,  and  Code,  Nos.  840-843. 

Renewal  §  550.  Renewal  of  treaties  is  the  term  for  the  prolonga- 
Treaties  ^^^^^i  bcforc  their  expiration,  of  such  treaties  as  were 
concluded  for  a  limited  period  of  time.  Renewal  can 
take  place  through  a  new  treaty,  and  the  old  treaty 
may  then  be  renewed  as  a  whole,  or  only  in  part.  But 
the  renewal  can  also  take  place  automatically,  since 
many  treaties  concluded  for  a  certain  period  stipulate 
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tpretaly  that  they  &ro  to  be  ooiiMdefBd  m  renewed  lor 
:iiKither  p(*nod,  in  caa**  neither  of  the  i^oiitrmrtiufr  fiertiet 
htut  pvon  notice* 

f561.  Keconfirmation   in   tli<    i 
AtAtement,  made  in  a  new  tn'uty,  til  .  t 

trt<ttty.  whuMo  vithility  has,  or  might  have,  betxime  douhl- 
ful«  in  Btill,  anil  rtMiminM,  vuhd.  Keioniimmtion  take« 
place  after  ^     '      '  aM  might  be 

conaideied  t**  ...;  ..v.:  ..i.   of  »  tr.'«»y; 

for  instance,  after  a  war.  Huch  t  m 

have  not  been  cancelled  by  the  out  break  of  war.  K-  on- 
firmation  can  be  given  to  the  whole  of  a  pr  ?y, 

or  to  (>artii  of  it  only.     St>metimeH  reci-inn  ia 

given  in  a  preciiie  way,  namely,  where  u   ii<  iiy 

stipulates  that  a  previous  treaty  shall  be  incorporated 
in  itself.  It  must  be  emphasised  that,  in  such  a  case, 
those  parties  tt»  the  new  treaty,  which  were  not  parties 
to  the  previous  treaty,  do  not  now  become  so  by  its 
reoonfinuation,  the  latter  applying  to  the  previous 
contracting  parties  only. 

§552.  Treaties  which  have  lo>t  then   i  '  force, 

through    exj'"'^'"""    "r    cancellation,     •■  '"    it  ***"** 

through    rcii  A    treaty    i  le- 

grated  by  the  mutual  consent  of  the  contracting  parties  ; 
this  IS,  lis  a  rule,  given  in  a  new  treaty.  Thus  it  is 
usual  for  treaties  of  peace  to  n-^  ■  •  '!-;\te  all  those 
treaties  cancelled    through    the   oi.  of   war,  the 

stipulations  of  which  the  contracting  parties  do  not 
want  to  alter. 

Without  doubt,   redintegration   !i..i    !•  ily 

take  place  by  treaty,  as  it  is  thec»reti«  ally  |"  for 

the  contracting  parties  tacitly  to  redintegrate  an  expired 
or  cancelled  treaty  by  a  hne  of  conduct  which  makes 
their  intention  to  redintegrate  the  treaty  apparent. 
However,  1  do  not  know  of  anv  li.vfaiuf  i.f  mi.  }■  fa.it 
redmtegratjou. 
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XIII 

INTERPRETATION   OF   TREATIES 

Grotius,  ii.  c.  16— Yattel,  ii.  g§  262-322— Hall,  §§  111-112— Phillimore,  ii. 
§§  64-95— Halleck,  i.  pp.  317-327— Taylor,  §§  377-393— Walker,  §  31— 
Wheaton,  §  287— Moore,  v.  §§  763-764— Hershey,  No.  299— Heffter,  §  95— 
UUmann,  §  84— Heilborn  in  Stier-Somlo,  i.  pp.  72-78— Bonfils,  Nos.  835- 
837  —  Despagnet,  No.  450  —  Pradier-Fod6r6,  ii.  Nos.  1171-1189  — 
M^rignhac,  ii.  p.  678— Nys,  ii.  pp.  520-522— Rivier,  ii.  pp.  122-125— 
Calvo,  iii.  §§  1649-1660— Fiore,  ii.  Nos.  1032-1046,  and  Code,  Nos.  797- 
821— Martens,  i.  §  116— Westlake,  i.  pp.  293-294— Foster,  The  Practice 
of  Diplomacy  (1906),  pp.  284-297— Crandall,  op.  cit.,  §§  160-171— Pick 
in  E.G.,  xvii.  (1910),  pp.  5-35— Hyde  in  A.J.,  iii.  (1909),  pp.  46-61. 

Authentic  §  553.  Neither  customary  nor  conventional  rules  of 
tation,^^  International  Law  exist  concerning  the  interpretation 
and  the  ^f  treaties.  Grotius  and  the  later  authorities  applied 
promise  the  rulcs  of  Romau  Law  respecting  interpretation  in 
general  to  the  interpretation  of  treaties.  On  the  whole, 
such  apphcation  is  correct,  in  so  far  as  those  rules  of 
Roman  Law  are  full  of  common  sense.  But  it  must  be 
emphasised  that  the  interpretation  of  treaties  is,  in  the 
first  instance,  a  matter  of  consent  between  the  con- 
tracting parties.  If  they  choose  a  certain  interpreta- 
tion, no  other  has  any  basis.  It  is  only  when  they 
disagree,  that  an  interpretation  based  on  scientific 
grounds  can  ask  a  hearing.  And  these  scientific  grounds 
can  be  no  other  than  those  provided  by  jurisprudence. 
The  best  means  of  settling  questions  of  interpretation, 
provided  the  parties  cannot  come  to  terms,  is  by  arbi- 
tration, as  the  appointed  arbitrators  will  apply  the 
general  rules  of  jurisprudence.^  Now  in  regard  to 
interpretation  given  by  the  parties  themselves,  there 
are  two  different  ways  open  to  them.  They  may  either 
agree  informally  upon  the  interpretation,  and  execute 
the  treaty  accordingly ;    or  they  may  make  a  supple- 

^  See  Article  13  of  the  Covenant       .   .   .  are  generally  suitable  for  sub- 
of  the  League  of  Nations  :   '  Disputes       mission  to  arbitration.' 
as  to  the  interpretation  of  a  treaty 
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mentar)'  treaty,  and  provide  therein  for  ituch  interpre- 
tation of  the  previouH  treaty  us  they  chooHe.  In  the 
latter  cane,  one  H(>eaks  of  '  aiiitheiitir  '  inteq)retation, 
by  aiuilojfv  with  the  autheiitir  iiit»— "'  ♦  Mon  of  Muni- 
cipal Law,  given  expressly  by  a  Nowa<.lay», 
however,  treaties  very  often  contain  the  Ko-callcil  '  com- 
promise clause/  This  in  a  claiit*e  providing  that  in  case 
the  parties  do  not  agree  on  (jucstions  of  inteq^retation, 
these  tpie:»tions  ^^hall  Ik*  settled  by  arbitration.  Italy 
and  Switiserlund  regularly  endeavour  to  insert  that 
clause  in  their  treaties. 

§554.  It  is  of  importance  to  enumerate  some  rules  Role*  of 
of  interpretation  *  which  recommend  themselves  on  xJ^^ 
account  of  their  suitabihty.*  *•»*<* 

(1)  All   treaties   must   be   mterpreted   accordmg   to  mend 
their  reasonable,   in  contra<^listinction  to  their  hteral,  l^^^ 
sense.     An  excellent  example  illiLstrating  this  rule  ia 

the  following,  w  liich  is  quoted  by  several  writers  : — 
In  the  interest  of  Grciit  Britain,  the  Treaty  of  Peace  of 
Utrecht  of  1713  stipulated,  in  Article  9,  that  the  port, 
and  the  fortifications,  of  Dunkirk  should  be  destroyed, 
and  never  be  rebuilt.  France  compUed  with  this 
stipulation  ;  but  at  the  same  time  began  building  an 
even  larger  jx»rt  at  Mardyck,  a  league  of!  Dunkirk. 
Great  Britain  protested,  on  the  ground  that  France,  in 
so  acting,  was  violating  the  reasonable,  although  not 
the  literal,  sense  of  the  Peace  of  Utrecht  ;  and  France 
in  the  end  recognised  this  interpretation,  and  discon- 
tinued the  building  of  the  new  port. 

(2)  The  terms  used  in  a  treaty  must  be  iin  ;  -  ; 
according  to  their  usual  meaning  in  the  laiip:...ip:!  : 
everj'day  hfe,   proN-ided    that   they  are   not  expressly 

■  On  Um  riohHoa  ol  trMU«*  in 
aon— quancw  ol  dcl«eti«-r  lir^unc. 
M*  M]r*ra  >n  .4  J. .  u   I  IVlT'    i>c)   .V!^^- 


'  The  wh«<lf   n-  •■ 

t  . . 

• — p  re- 

Utiun  of    ircatj. 
•n  Mlmmhlr  »  ^ 

in 

,  ii. 

H  A4ft5;  .r 
•ad  Whartoi 

re,  V. 

|7«S. 
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used  in  a  certain  technical  meaning,  or  that  another 
meaning  is  not  apparent  from  the  context. 

(3)  It  is  taken  for  granted  that  the  contracting 
parties  intend  something  reasonable,  something  adequate 
to  the  purpose  of  the  treaty,  and  something  not  incon- 
sistent with  generally  recognised  principles  of  Inter- 
national Law,  nor  with  previous  treaty  obhgations 
towards  third  States.  If,  therefore,  the  meaning  of  a 
stipulation  is  ambiguous,  the  reasonable  meaning  is 
to  be  preferred  to  the  unreasonable,  the  more  reason- 
able to  the  less  reasonable,  the  adequate  meaning  to  the 
meaning  not  adequate  for  the  purpose  of  the  treaty, 
the  consistent  meaning  to  the  meaning  inconsistent 
with  generally  recognised  principles  of  International  Law, 
and  with  previous  treaty  obligations  towards  third  States. 

(4)  The  whole  of  the  treaty  must  be  taken  into 
consideration,  if  the  meaning  of  any  one  of  its  stipula- 
tions is  doubtful ;  and  not  only  the  wording  of  the 
treaty,  but  also  its  purpose,  the  motives  which  led  to 
its  conclusion,  and  the  conditions  prevailing  at  the  time. 

(5)  The  principle,  in  dubio  mitius,  must  be  apphed  in 
interpreting  treaties.  If,  therefore,  the  meaning  of  a 
stipulation  is  ambiguous,  that  meaning  is  to  be  pre- 
ferred which  is  less  onerous  for  the  party  assuming 
an  obligation,  or  which  interferes  less  with  the  terri- 
torial and  personal  supremacy  of  a  party,  or  involves 
less  general  restrictions  upon  the  parties. 

(6)  Previous  treaties  between  the  same  parties,  and 
treaties  between  one  of  the  parties  and  third  parties, 
may  be  referred  to  for  the  purpose  of  clearing  up  the 
meaning  of  a  stipulation. 

(7)  If  there  is  a  discrepancy  between  the  clear  mean- 
ing of  a  stipulation  and  the  intention  of  one  of  the 
parties  as  declared  during  the  negotiations  which  pre- 
ceded the  signing  of  a  treaty,  the  decision  must  depend 
on  the  merits  of  the  special  case.     If,  for  instance,  the 
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litMTepancy  wab  prfKiuctHi  t)in)u^li  a  iiu»re  clerical  firor, 
•r  by  80iue  other  kind  of  luisUikc,  it  ia  ubviouii  tiiat  aii 
int<'i|>rctati(Hi  is  iiotTHSiiry  wliicli  is  in  arcordancc  with 
tho  real  intcMitioiw  of  tin*  contnutiiig  parties. 

(8)  In  case  of  a  di8crej)ancy  between  the  clear  mean- 
ing of  a  stipulation  and  the  intent ioiu$  of  all  the  |>artieM 
as  unaniniouslv  dechirinl  durinj^  the  negotiations  which 
preceded  the  signing  of  tlie  treaty,  the  meaning  which 
correi>j)onds  to  the  real  intentions  of  the  parties  must 
|)revail  over  the  meaning  of  the  text.  If,  therefore — 
as  in  the  case  of  the  unnitified  Declaration  of  London 
of  llHJO—thc  Report  of  tiie  Drafting  C'onunittoe  r   •  * 

( ertain   interpretations,   and   is   unanimously   .i     ^      i 

iS  authoritative  by  all  the  negotiators  pre\nous  to  the 

signing  of  the  treaty,  their  interpretations  must  prevail. 

(9)  If  two  meanings  of  a  stipulation  are  admissible  ac- 
i  ording  to  the  text  of  a  treaty,  such  meaning  is  to  prevail 
as  the  party  proposing  the  stipulation  knew  at  the  time 
to  be  the  meaning  preferred  by  the  party  accepting  it. 

(10)  If  it  is  a  matter  of  common  knowledge  that  a 
State  upholds  a  meaning  of  a  term  which  is  difTerent 
from  the  generally  accepteil  meaning,  and  if  never- 
theless another  State  enters  into  a  treaty  with  the 
former  in  w^hich  such  term  is  made  use  of,  that  meaning 
nmst  prevail  which  is  upheld  by  the  former.  If,  for 
iiLstance,  States  conclude  commercial  treaties  with  the 
United  States  of  America  in  which  the  most-favoured- 
nation clause  *  occurs,  the  particular  meaning  which 
the  United  States  attributes  to  this  clause  must  prevail. 

(11)  If  the  meaning  of  a  stipulation  is  ambiguous, 
and  one  of  the  contracting  parties,  at  a  time  Ix-fore  a 
case  arises  for  the  apphcation  of  the  stipulation,  makes 
known  what  meaning  it  attributes  to  it,  the  other  party 
or  parties  cannot,  when  a  case  for  it*  apphcation  doe.s 
occur,  insist  u|Kin  a  ditierent  meaning.     Thev  oujht  to 

>  Soe  below,  i  iHO. 
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have  previously  protested,  and  taken  the  necessary- 
steps  to  secure  an  authentic  interpretation  of  the 
ambiguous  stipulation.  Thus,  when,  in  1911,  it  became 
obvious  that  Germany  and  other  Continental  S  bates 
attributed  to  Article  23  (h)  of  the  Hague  Regulations 
respecting  the  Laws  and  Usages  of  War  on  Land  a 
meaning  difierent  from  the  one  preferred  by  Great 
Britain,  the  British  Foreign  Office  made  the  British 
interpretation  of  this  article  known.i 

(12)  It  is  to  be  taken  for  granted  that  the  parties 
intend  the  stipulations  of  a  treaty  to  have  a  certain 
effect,  and  not  to  be  meaningless.  Therefore,  an  inter- 
pretation is  not  admissible  wliich  would  make  a  stipula- 
tion meaningless,  or  inefiective. 

(13)  All  treaties  must  be  interpreted  so  as  to  exclude 
fraud,  and  so  as  to  make  their  operation  consistent  with 
good  faith. 

(14)  The  rules  commonly  appHed  by  the  courts  for 
the  interpretation  and  construction  of  Municipal  Laws 
are  onty  apphcable  to  the  interpretation  and  construc- 
tion of  treaties,  and  in  particular  of  law-making  treaties, 
in  so  far  as  they  are  general  rules  of  jurisprudence.  If 
they  are  rules  sanctioned  only  by  the  Municipal  Law, 
or  by  the  practice  of  the  courts,  of  a  particular  country, 
they  may  not  be  appHed. 

(15)  Unless  the  contrary  is  expressly  provided,^  if  a 
treaty  is  concluded  in  two  languages  and  there  is  a  dis- 
crepancy between  the  meaning  of  the  two  different  texts,  ^ 
each  party  is  only  bound  by  the  text  in  its  own  language. 
Moreover,  a  party  cannot  claim  the  benefit  of  the  text 
in  the  language  of  the  other  party. 

^  See  Oppenheim,    The  League  of  Italian  ;  biat  it  is  expressly  declared 

Nations  (1919),  p.  48.  that  the  French  text  shall  prevail, 

-  The  Treaty  of  Peace  with  Ger-  except  in  the  League  of  Nations  and 

many   is   in   French    and    English ;  Labour  Parts, 
and  it  is  expressly  stipulated  that 

both     texts     are    authentic.       The  '  See    Foster,     The    Practice     of 

Treaties  of  Peace  with  Austria  and  Diplomacy  (1906),  where   some    in- 

Bulgaria  are  in  French,  English,  and  teresting  cases  are  discussed. 


r  IT  AFTER    III 

IMPORTANT   GKOUrs   OF   TKEATIB8 

I 

IMPORTANT   LAW-MAKING    TREATIES 

§  555.  Law-making   treaties  *   have    been   concluded  imporunt 
ever  since  International  Law  came  into  existence.     It  u^tinK 
was  not  until  the  nineteenth  century,  however,  that  '•>^*ti'^«  • 
there  were  law-making  treaties  of  world-wide  import-  the  Nin«- 
ance.     Although    at    the    Congieiis    at    Miia'^ter    and  cS'iury. 
Osnabriick  all  the  European  Powers  then  existing,  with 
the  exception  of  Great  Britain,   Russia,  and   Poland, 
were  represented,  the  Westphalian  Peace  of  1648,  to 
which  France,  Sweden,  and  the  States  of  the  German 
Empire  were  parties,  and  which  recognised  the  inde- 
pendence of  Switzerland  and  the  Netherlands  and  the 
practical  sovereignty  of  the  332  States  of  the  GJennan 
Empire,  was  not  of  world-wide  importance,  in  spite  of 
the  fact  that  it  contained  various  law-making  stipu- 
lations.    And  the  same  may  be  siiid  with  regard  to 
all  other  treaties  of  peace  between  1648  and  1815.     The 
first  law-making  treaty  of  world-wide  importance  was 
the  Final  Act  of  the  Vienna  Congress,  1815.     But  it 
must  be  particularly  noted  that  not  all  of  these  are 
pure  law-making  treaties,   since   many   contain  other 
stipulations  besides  those  which  are  law-making. 

'  ConoemiD^    tlie    ounc4;i)tioii    uf    Uw-ouking  tre«tie«,    i>e«   »bove,  H   IS 
and  492. 

VOL.  I.  2v  '•* 


706         IMPORTANT  GROUPS  OF  TREATIES 

Final  Act     §  556.  The  Filial  Act  of  the  Vienna  Congress,^  signed 
Vienna     on  June  9,  1815,  by  Great  Britain,  Austria,  France, 
Congress.  Portugal,  Prussia,  Russia,  Spain,  and  Sweden-Norway, 
comprised  law-making  stipulations  of  world-wide  import- 
ance  concerning   four   points — namely,    the   perpetual 
neutrahsation   of   Switzerland   (Article   118,   No.   11)  ; 
free  navigation  on  so-called  international  rivers  (Articles 
108-117)  ;  the  abohtion  of  the  negro  slave  trade  (Article 
118,  No.  15)  ;    and  the  different  classes  of  diplomatic 
envoys  (Article  118,  No.  17). 
Protocol       §  557.  The  Protocol  of  November  21  of  the  Congress 
Congress  0^   Aix-la-Chapelle,^   1818,    signed   by   Great   Britain, 
of  Aix-ia-  Austria,   France,   Prussia,   and  Russia,   contained  the 

Chapelle.    .  .       ,       .  .  ,  , 

important  law-making  stipulation  concermng  the  estab- 
lishment of  a  fourth  class  of  diplomatic  envoys,  the 
so-called    '  Ministers    Resident,'    to    rank    before    the 
Charges  d 'Affaires. 
Treaty  of      §  558.  The  Treaty  of  London  ^  of  November  15,  1831, 
of  1831.    signed    by   Great    Britain,    Austria,    France,    Prussia, 
Russia,  and  Belgium,  comprised  in  its  Article  7  the 
important  law-making  stipulation  concerning  the  per- 
petual neutralisation  of  Belgium ;    but  arrangements 
are  about  to  be  made,  under  which  Belgium  will  no 
longer  be  permanently  neutralised. 
Son  T'       ^  ^^^'  ^^®  Declaration  of  Paris  *  of  April  16,  1856, 
Paris.       signed   by   Great   Britain,    Austria,    France,    Prussia, 
Russia,   Sardinia,  and  Turkey,  is  a  pure  law-making 
treaty  of  the  greatest  importance,  stipulating  four  rules 
with  regard  to  sea  warfare — namely,  that  privateering 
is  abolished  ;   that  the  neutral  flag  covers  enemy  goods 
with  the  exception  of  contraband  of  war  ;   that  neutral 
goods,  contraband  excepted,  cannot  be  confiscated  even 

1  Martens,  N.R.,  ii.  p.  379.  See  ^  Martens,  N.B.,  xi.  p.  390.  See 
Angeberg,  Le  Congres  de  Vienne  et  Descamps,  La  NeutraliU  de  la 
les  Traites  de  1815  (4  vols.,  1863).  Belgique  (1902). 

2  Martens,  N.R.,  iv.  p.  648.     See 

Angeberg,  op.  cit.  *  Martens,  N.B.G.,  xv.  p,  767. 
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when  sailing  under  the  enemy  tUg  ;    that  a  blockade 
must  be  eflfeetive  to  be  binding. 

Thrtuigh  aceoiision  during  1850,  the  following  other 
States  became  parties  to  this  trt»atv:  Argentina,  I 
Brajul,  Chih.  Deiunark.  Kcuador,  (ire<*<e,  (jua;.  inai.i, 
Haiti,  Hoihiiul.  Peru.  Portugal,  Swinlen- Norway,  and 
Switzerland.  Japan  a(<iHied  in  188(5,  Spain  in  IIXW, 
and  Mexico  in  UKKJ. 

§560.  The  (irrifva  ('(»nvention  *  of  August  22,  1^''"1 
and  that  of  July  <J,  1900,  are  pure  law-making  tn.::. 
for  the  amelioration  of  the  conditions  of  the  wounded 
of  annies  in  the  field.  The  Geneva  Convention  of  1864 
was  originally  signetl  only  by  Switzerland,  Baden, 
Belgium,  Demnark,  Franco,  Hesse,  Holland,  Italy, 
Portugal,  Prus.sia,  Spain,  and  Wiirtemburg,  but  in  time 
almost  all  other  civilised  States  have  acceded.  A 
treaty  -  containing  articles  additional  to  the  Geneva 
Convention  of  1804  wa.s  signed  at  Geneva  on  October 
20,  1808,  but  was  not  ratified.  A  better  fate  was  in 
store  for  the  Geneva  Convention  ^  of  1900,  which  was 
signed  by  the  delegates  of  thirty-five  States,  and  has 
been  ratified  by  not  less  than  twenty-six  States.  At 
least  eight  other  States  have  acceded.  It  is  of  import- 
ance to  emphasise  that  the  Convention  of  1804  is  not 
entirely  replaced  by  the  Convention  of  1900,  in  so  far 
as  the  former  remains  in  force  between  those  Powers 
which  are  parties  to  it  without  being  parties  to  the 
latter.  And  it  must  be  remembered  that  a  convention 
for  the  adaptation  to  sea  warfare  of  the  principles  of 
the  Geneva  Convention  was  signed  at  both  the  first 
and  the  second  Hague  Conferences. 

§5fil.  The   Treaty   of   London*  of   May    11.    1867. 

«••  1. ..  y   :tsj 

<J«T'  u  •   M*.i4:iu.  .\'.k.O.,  xriii.   p.  us. 


^'-  •  ^ .  v. . ,  A  >  1 1 1 .  ij    o  1 2.  mtMirt  ( 
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Treaty  of  signed   by   Great   Britain,   Austria,   Belgium,   France, 
1867.'^"°  Holland,  Italy,  Prussia,  and  Russia,  comprised  in  its 
Article  2  the  important  law-making  stipulation  con- 
cerning the   perpetual   neutralisation   of   Luxemburg ; 
but  arrangements  are  now  foreshadowed  under  which 
Luxemburg  will  no  longer  be  permanently  neutrahsed. 
Deeiara-        §  562.  The  Declaration  of  St.  Petersburg  ^  of  December 
Peters-'     11?  1868,  signed  by  Great  Britain,  Austria-Hungary, 
burg.        Belgium,    Denmark,    France,    Greece,    Holland,    Italy, 
Persia,   Portugal,   Prussia   and   other   German   States, 
Russia,    Sweden-Norway,    Switzerland,    aud   Turkey — 
Brazil  acceded  later  on — is  a  pure  law-making  treaty. 
It  stipulates  that  projectiles  of  a  weight  below  400 
grammes   (14  ounces)   which   are   either  explosive   or 
charged    with    inflammable    substances    shall    not    be 
made  use  of  in  war. 
Treaty  of      §  563.  The  Treaty  of  Berhn  ^  of  July  13,  1878,  signed 
1878!"°    by  Great  Britain,  Austria-Hungary,  France,  Germany, 
Italy,  Russia,  and  Turkey,  was  law-making  with  regard 
to  Bulgaria,  Montenegro,  Roumania,  and  Serbia. 
General        §  564.  The  General  Act  of  the  Congo  Conference  ^  of 
Congo   ^^  Berlin  of  February  26,  1885,  signed  by  Great  Britain, 
Sce^and  Austtia-Hungary,  Belgium,  Denmark,  France,  Germany, 
Conven-    Hollaud,  Italy,  Portugal,  Russia,  Spain,  Sweden-Norway, 
Germain.'  Tuxkcy,  and  the  United  States  of  America,^  was  a  law- 
making treaty  of  great  importance,  stipulating  :  freedom 
of  commerce  for  all  nations  within  the  basin  of  the  river 
Congo ;     prohibition  of    slave    transport   within    that 
basin ;    optional    neutralisation    of  Congo  territories ; 
freedom  of  navigation  for  merchantmen  of  all  nations 
on  the  rivers  Congo  and  Niger ;   and,  lastly,  the  obhga- 
tion  of  the  signatory  Powers  to  notify  to  one  another 

^  Martens,  N.R.G.,  xviii.  p.  474.  p.  414.     See  Vatzig,  Die  afrikanische 

^  Martens,  N.R.G.,  2nd  Ser.  iii.  Conferenz  und  der  Gongostaat  (1885). 

p.  449.     See  Mulas,  II  Congresso  di 

Berlino  (1878).  *  The  United  States  did  not,  how- 

*  Martens,  N.R.G.,   2nd   Ser.    x.  ever,  ratify;  see  Moore,  v.  p.  564. 
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all    future   oocupations   on    the   cosMt  of    the   African 

continent. 

Hut  by  u  convention  signed  at  St.  Germain  on 
Sej)tember  10,  1019,^  by  the  Tnitcd  Statics  of  America, 
Helgiuin,  the  British  Knipire,  France,  Italy,  Japan,  and 
Portugal,  for  the  purpose  of  revising  these  arrange- 
ments, the  General  Act  of  the  BerUn  Congo  Conference 
was  abrogated,  in  so  far  as  it  was  binding  between  the 
Powers  which  are  parties  to  the  new  convention.  This 
convention  makes  renewed  provision  for  commercial 
equality,  within  the  basin  of  the  Congo  as  defined  by 
the  Berhn  Act,  among  the  signatory  Powers  and  those 
States  which  are  invited  to  accede  ;  and  for  freedom 
of  navigation  for  merchantmen  of  all  such  States  on  the 
rivers  Congo  and  Niger.  The  parties  undertake  to 
endeavour  to  secm'e  the  complete  suppression  of  slavery, 
and  of  the  slave  trade  by  land  and  sea,  and  to  protect 
rehgious,  scientific,  and  charitable  institutions  organised 
by  any  one  of  them,  or  by  a  State  invited  to  accede. 
The  convention  is  to  be  revised  by  the  signatory 
Powers  at  the  end  of  ten  years  ;  any  dispute  arising 
under  it,  which  cannot  be  settled  by  negotiation,  is  to 
be  submitted  to  arbitration,  in  conformity  with  the 
Covenant  of  the  League  of  Nations.  The  article  in  the 
Berlin  Act  requiring  notification  of  occupations  does  not 
appear  in  the  new  convention.  Germany,^  Austria,^ 
and  Bulgaria  *  are  bound  to  accept  these  arrangements, 
and  probably  Hungary  and  Turkey  will  be  placed  under 
a  similar  obhgation,  by  the  Treaties  of  Peace. 

§  565.  The  Treaty  of  Constantinople  ^  of  October  29, 
1888,    signed    by    Great    Britain,    Austria-Hmigary,® 

*  Tretity    Ser.     (1919),     No.      18.  •As   to     the    consent    giwu    by 
Cnid.  477.                                                       Austria  in  the  Treaty  of  Peace  with 

-  Article  l'2«5.  Austria   to    the    tranuier    to   tJreat 

*  Article  373.  BriUiin  of  the  powers  conferred  on 

*  Article  290.  the   Sultan   by   the  Treaty  of  Con- 

*  Marten*!,  y.li.G.,  2nd  Scr.  xv.        stantinople,  see  above,  §  183. 
p.  557.     See  above,  §  183. 
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Treaty  of  France,  Germany/  Holland,  Italy,  Russia,  Spain,  and 
tinopie^of  Turkey,^  is  a  pure  law-making  treaty,  stipulating  the 
1888.        permanent  neutralisafcion  of  the  Suez  Canal,  and  the 
freedom  of  navigation  thereon  for  vessels  of  all  nations. 
General        §  566.  The  General  Act  of  the  Brussels  Anti-Slaver}^ 
Bms*^seis  ^  Conference,^  signed  on  July  2,  1890,  by  Great  Britain, 
Slaver^     Austria-Huugary,    Belgium,    the    Congo    Free    State, 
Confer-     Denmark,  France,^  Germany,   Holland,   Italy,   Persia, 
the  Con-    Portugal,  Russia,  Sweden-Norway,  Spain,  Turkey,  the 
of  ^*t°^^    United  States  of  America,  and  Zanzibar,  was  a  law- 
Germain,  making  treaty  of  great  importance,  which  stipulated  for 
a  system  of  measures  for  the  suppression  of  the  slave 
trade  in  Africa,  and,  incidentally,  restrictive  measures 
concerning  the  spirit  trade  in  certain  parts  of  Africa. 
To  revise  the  stipulations  concerning  this  spirit  trade, 
the  Convention  of  Brussels  *  of  November  3,  1906,  was 
signed  by  Great  Britain,  Germany,  Belgium,  Spain,  the 
Congo  Free  State,  France,   Italy,   Holland,   Portugal, 
Russia,  and  Sweden. 

But  by  two  conventions  signed  at  St.  Germain  on 
September  10,  1919,  for  the  purpose  of  revising  these 
arrangements,  one  being  the  convention  referred  to 
above,  §  564,  and  the  other  being  a  convention  relating 
to  the  Hquor  traffic  in  Africa,^  to  which  the  same 
States  were  parties,  the  General  Act  of  the  Brussels 
Anti-Slavery  Conference,  and  its  accompanying  declara- 
tion, and  all  the  provisions  of  former  general  conven- 
tions deahng  with  the  hquor  trade  in  Africa,  were 
abrogated,  in  so  far  as  they  were  binding  between  the 
parties  to  the  new  conventions.     The  first,  as  has  already 

^  As  to  the  consent  of   Germany  Der  afrikanische  SHavenhandel  und 

to  the  transfer  to  Great  Britain  of  die  BriisspJer  Conferenzen  (1891). 

the  rights  of  the  Sultan  under  this  ^  But   France    only   ratified    this 

treaty,   see  above,   §   183.     Turkish  General  Act   with  the  exclusion  of 

rights   will  probably  be  transferred  certain  articles. 

under    the    Treaty   of    Peace   with  *  Martens,    N.R.G.,   3rd    Ser.    i. 

Turkey.  p.  722. 

2  Martens,  N.B.G.,  2nd  Ser.  xvi.  '  Treaty  Ser.  (1919),  No.  19,  Cmd. 

p.  3,  and  xxv.  p.  543.     See  Lentner,  478. 
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been  mentiunod,^  rx)nUiiiiM  an  undertaking  by  the  Higiia- 
tory  Powers  to  endeavour  to  secure  the  complete  sup- 
prt»ssion  uf  slavery  and  the  slave  trade.  The  second 
prohibit^s  altogether  a  hariiiful  chuss  of  beverage  known 
08  *  triuie  spirit.»<,'  and  all  distilled  beverages  containing 
ingretlientii  injurious  to  health,  over  the  whole  African 
continent,  excepting  Algiers,  Tunis,  Morocco,  Libya, 
Egypt,  and  St)uth  Africa.  A  heiivy  niininiuni  duty  is 
imposed  on  the  import  into  this  area  of  all  distilled 
beverages  which  do  not  fall  within  the  prohibited  classes, 
and  even  these  may  not  be  manufactured  anywhere 
within  the  area,  except  in  the  Itahan  colonies.  Each 
party  is  to  publish  an  amiual  report  showing  the  quan- 
tities of  hquors  manufactured  in,  or  imported  into,  this 
area ;  and  this  report  is  to  be  sent  to  the  Secretary- 
General  of  the  League  of  Nations,  and  to  a  central 
international  office,  to  be  estiiblished  under  the  conven- 
tion.- The  convention  may  be  modified  by  common 
agreement  after  five  yeai"s  ;  any  dispute  arising  under 
it,  which  cannot  be  settled  by  negotiation,  is  to  be  sub- 
mitted to  arbitration,  in  conformity  with  the  Covenant 
of  the  League  of  Nations.  Germany,^  Austria,*  and 
Bulgaria  ^  are  bound  to  accept  the  convention,  and 
probably  Hungary  and  Turkey  will  be  placed  under  a 
similar  obhgation,  by  the  Treaties  of  Peace. 

§  567.  The  Final  Act  of  the  Hague  Peace  Conference  •  Two 
of  July  29,  1899,  was  a  pure  law-making  treaty  com-  n,!!,,.  !^ 
prising   three    separate    conventions — namely,    a    con- ^'^  ^"^^ 
vention  for  the  peaceful  adjustment  of  international  VtA>.^ 
differences,  a  convention  concerning  the  law  of  land  ( 
warfare,  and  a  convention  for  the  adaptation  to  mari- 
time warfare  of  the  principles  of  the  Geneva  Convention 


Con- 
erenoe. 


1  See  above,  g  .Vi4. 

•  Mart.  •        • 

XWI. 

•  8©«  above,  §  471*. 

p.  920.     - 

Com- 

i    ^^..:    ,       ,.v. 

ftrtnet    nl     u.r    ji 

.nmi 

♦  A               :;. 

M^ri^cnhao,     La     <. 

1  .  •  -  r  • 

»  A.^....  -.u. 

naiumaU  de  la  Pau.    ,..v; 
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of  1864, — and  three  declarations — namely,  a  declaration 
prohibiting,  for  a  term  of  five  years,  the  discharge  of 
projectiles  and  explosives  from  balloons,  a  declaration 
concerning  the  prohibition  of  the  use  of  projectiles  the 
only  object  of  which  is  the  diffusion  of  asphyxiating  or 
deleterious  gases,  and  a  declaration  concerning  the 
prohibition  of  so-called  dum-dum  bullets.  All  these 
conventions,  however,  and  the  first  of  these  declarations 
have  been  replaced  by  the  General  Act  of  the  Second 
Hague  Peace  Conference,  and  only  the  last  two  declara- 
tions are  still  in  force.  All  the  States  which  were  repre- 
sented at  the  Conference  are  now  parties  to  these 
declarations  except  the  United  States  of  America. 
Treaty  of  §  568.  The  so-callcd  Hay-Pauncefote  Treaty  of 
ton  oY"^"  Washington  i  between  Great  Britain  and  the  United 
1901.  States  of  America,  signed  November  18,  1901,  although 
law-making  between  the  parties  only,  is  nevertheless 
of  world-wide  importance,  because  it  neutrahses  per- 
manently the  Panama  Canal,  which  was  then  in  course 
of  construction,  and  stipulates  free  navigation  thereon 
for  vessels  of  all  nations.^ 

§  568a.  The  Final  Act  of  the  Second  Hague  Peace 
Conference  of  October  18,  1907,  is  a  pure  law-making 
treaty  of  enormous  importance,  comprising  the  following 
thirteen  conventions  and  a  declaration  ^ : — 

^  Martens,  N.R.G.,  2nd  Ser.  xxx.  been  published  from  time   to   time, 

p.  031.  showing  the  States  which  had  then 

^  It  ought  to  be   mentioned  that  ratified,   or  acceded  to,  the  various 

Article  5  of  the  Boundary  Treaty  of  conventions.     See  the  table  in  Scott 

Buenos  Ayres,  signed  by  Argentina  in   The  Hague  Conventions  and  De- 

and   Chili    on   July   23,    1881  —  see  clarations  of  1899  and  1907  (1915), 

Martens,  N.R.G.,  2nd   Ser.   xii.    p.  whicli   is  vouched  for  by  the  State 

491 — contains  a  law-making   stipu-  Department  at  Washington  as  being 

lation    of    world-wide     importance,  correct  at  that  date.    A  more  recent 

because  it  neutralises  the  Straits  of  table  is  to  be  found  in  Hall,  7th  ed. 

Magellan  for  ever,  and  declares  them  (1917),  p.  818.     During  1917  China 

open  to  vessels  of  all  nations.     See  acceded   to   the    ivth,    vith,   viith, 

above,  §  195  n.,  and  below,  vol.  ii.  viiith  and  ixth  Conventions.    Oflficial 

§  72.  announcements  of   ratifications  and 

^  All  the  conventions  except  the  accessions  are  made  in  Great  Britain 

xiith  have  been  ratified  by  a  large  in  the  Treaty  Series  of  Parliamentary 

number    of    the   signatory   Powers,  Papers, 
but  by  no  means  all.     Tables  have 
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I.  Convention  for  the  Pacific  Settlement  of  International  Disputes.  Ojnven- 
— All  forty-four  States   represented  at  the  Conference  signed  JJ^'J^J!^'' 
except  Nicaragua,  but  some  signed  ^^'ith  reservations.    Nicaragua  tion  of 
acceded  later.     At  least  twenty -four  States  have  ratified,  ^^^th  S«c«nd 
or  without  reservations.  Peace 

II.  Convention  respecting  the  Limitation  of  the  Employment  o/Confer- 
Forcefor  the  liecovcry  of  Contract  Debts. — Great  Britain,  Germany,  '^"^*' 
the  United  States  of  America,  Argentina,  Austria-Hungary, 
BoUvia,  Bulgaria,  Chili,  Colombia,  Cuba,  Denmark,  San  Domingo, 
Ecuador,  Spain,  France,  Greece,  Guatemala,  Haiti,  Italy,  Japan, 
Mexico,  Montenegro,  Norway,  Panama,  Paraguay,  Holland,  Peru, 
Persia,  Portugal,  Russia,  Salvador,  Serbia,  Turkey,  and  Uruguay 
signed  this  convention  ;  China,  Nicaragua,  and  Liberia  acceded 
later.  Some  of  the  South  American  States  signed  v^ith  reser- 
vations. Seventeen  States  have  ratified,  with  or  \vithout 
reservations. 

III.  Convention  relative  to  the  Opening  of  Hostilities. — All  the 
States  represented  at  the  Conference  signed  except  China  and 
Nicaragua  ;  both,  however,  acceded  later.  Twenty-five  of  the 
signatory  States  have  ratified.    Liberia  acceded  in  1914. 

IV.  Conveniion  concerning  the  Laws  and  Customs  of  War  on 
Land.—Al\  the  States  represented  at  the  Conference  signed 
except  China,  Spain,  and  Nicaragua,  but  Nicaragua  and  China 
acceded  later.  Some  States  made  reservations  in  signing.  Twenty- 
five  signatory  States  have  ratified,  with  or  without  reservations. 
Liberia  acceded  in  1914. 

V.  Convention  respecting  the  Rights  and  Duties  of  Neutral  Powers 
and  Persons  in  War  on  La?id.—All  the  States  represented  at  the 
Conference  signed  except  China  and  Nicaragua,  but  some  States 
made  reservations.  Both  China  and  Nicaragua  acceded  later. 
At  least  twenty-three  States  have  ratified  ;  Great  Britain  has 
not  done  so.     Liberia  acceded  in  1914. 

VI.  Convention  relative  to  the  Stattts  of  Enemy  Merchant-^hips 
at  the  Outbreak  of  Hostilities.— A]l  the  Powers  represented  at  the 
Conference  signed  except  the  United  States  of  America,  China, 
and  Nicaragua,  but  the  last  two  States  acceded  later.  Some 
States  made  reservations  in  signing.  Twenty-four  States  have 
ratified,  with  or  without  reservations.     Liberia  acceded  in  1914. 

VII.  Convention  relative  to  the  Conversion  of  Merchant -ships 
into  War-ships.— AM  the  Powers  represented  at  the  Conference 
signed  except  the  United  States  of  America,  China,  San  Domingo, 
Nicaragua,  and  Uruguay,  but  Nicaragua  acceded  later.     Turkey 
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made    a    reservation    in    signing.     Twenty -three    States    have 
ratified.     Liberia  acceded  in  1914. 

VIII.  Convention  relative  to  the  Laying  of  Automatic  Sub- 
marine Contact  Mines. — The  majority  of  the  States  represented 
at  the  Conference  signed.  China,  Spain,  Montenegro,  Nicaragua, 
Portugal,  Russia,  and  Sweden  have  not  signed,  but  Nicaragua 
and  China  acceded  later.  Some  States  made  reservations. 
Twenty  States  have  ratified,  with  or  without  reservations. 
Liberia  acceded  in  1914. 

IX.  Convention  respecting  Bombardments  by  Naval  Forces  in 
Time  of  War. — Except  China,  Spain,  and  Nicaragua,  all  the  States 
represented  at  the  Conference  signed,  and  China,  Spain,  and 
Nicaragua  acceded  later.  Some  States  made  reservations. 
Twenty-five  States  have  ratified,  with  or  without  reservations. 
Liberia  acceded  in  1914. 

X.  Convention  for  the  Adaptation  of  the  Principles  of  the  Geneva 
Convention  to  Maritime  Warfare.^All  the  Powers  represented 
at  the  Conference  signed  except  Nicaragua,  but  some  made 
reservations.  Nicaragua  acceded  later.  At  least  twenty -four 
States  have  ratified,  with  or  without  reservations. 

XL  Convention  relative  to  certain  Restrictions  on  the  Exercise 
of  the  Right  of  Capture  in  Maritime  War. — All  States  represented 
at  the  Conference  signed,  except  China,  Montenegro,  Nicaragua, 
and  Russia,  and  Nicaragua  and  China  acceded  later.  Twenty- 
three  States  have  ratified.     Liberia  acceded  in  1914. 

XII.  Convention  relative  to  the  Establishment  of  an  International 
Prize  Court. — The  majority  of  the  States  represented  at  the  Con- 
ference signed.  Brazil,  China,  San  Domingo,  Greece,  Luxem- 
burg, Montenegro,  Nicaragua,  Roumania,  Russia,  Serbia,  and 
Venezuela  have  not  signed,  and  some  of  the  smaller  signatory 
Powers  made  a  reservation  with  regard  to  the  composition  of 
the  Court  according  to  Article  15  of  the  convention.  No  State 
has,  however,  ratified  this  convention. 

XIII.  Convention  respecting  the  Rights  and  Duties  of  Neutral 
Powers  in  Naval  War.^ AW  the  States  represented  at  the  Con- 
ference signed  except  the  United  States  of  America,  China,  Cuba, 
Spain,  and  Nicaragua.  Some  States  made  reservations.  But 
the  United  States  of  America,  China,  and  Nicaragua  acceded 
later.  At  least  twenty  States  have  ratified,  mth  or  without 
reservations.     Liberia  acceded  in  1914. 

XIV.  Declaration  prohibiting  the  DiscJiarge  of  Projectiles  and 
Explosives  from  Balloons. — Only  twentj' -seven  of  the  forty-four 
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States  ropreaentoil  at  the  Conference  Bignetl.  Clennany,  Chili, 
L)enmark,  Sixain,  France,  CuaU-niala,  Italy,  Jajmn,  Mexico, 
Mont^'negru,  Nicaragua.  Paraguay,  Ilouiuania,  Ru^Ma.  Serbia, 
Sweden,  and  N'enczucla  refused  to  .sign,  but  Nicaragua  acce<i«xl 
later.     Liberia  has  acceded  also.     Fifteen  States  have  ratified. 

5686.1  liiipoi-taiit  law-making  stipulations    are   con- The inur- 
taincd  in  the  treaties  of  peace  which  were  concluded  Air'Si- 
at  the  close  of  the  World  War  ;   but  these  treaties  form  ^'^"^*""- 
the  subject  of  a  separate  pari   of  this  chapter.     The 
International    Air    Convention,    however,    which    was 
drawn  up  during  the  Peace  Conference  at  Paris  in  1919, 
is  a  pure  law-making  treaty.     It  was  signed  on  October 
13, 1919,  by  the  British  Empire,  France,  Italy,  Belgium, 
Bolivia,  Brazil,  China,  Cuba,  Ecuador,  Panama,  Poland, 
Portugal,    Roumania,    Siam,    and    Uruquay,    for    the 
purpose  of  regulating  air  navigation  in  time  of  peace. 
Its  principal  clauses    have    already  been  considered.'- 
It  has  not  yet  been  ratified. 

568c.  Another  law-making  treaty  drawn  up  at  the  Th^Arms 
Peace  Conference  at  Paris  in  1919  was  the  Convention  conven- 
for  the  Control  of  the  Trade  in  Arms  and  Anmiunition,  tion. 
which  was  signed  at  St.  Germain  on  September  10, 1919,^ 
by  the  United  States  of  America,  Belgium,  Bohvia,  the 

»  The   Decliiration   of   London   of  (1910)  ;  Baty,  Hn(am  ami  Sea  Law 

February   2«,   1909.  concerning   the  (1911);    Bentwich,    Th€    Dularatwn 

Laws    of    Naval    War,    which    was  of    London    (1911):     Bray,     hntish 

signed  by  all  the  ten  Powers  repre-  Jiighta    at    Sea    (1911)  ;    Bate,     An 

sented  at  the  Conference  of  Londr,n—  Elementary  AccouiU  of  the  Declara 

namely,  CrcAt  Britain,  <]:eriuany,  the  tion  of  London  (191 1) ;  Civis,  targes 

United  SUtes  of  America,  Austria-  ami  Cruisers  (1911):  Holland,  Iro- 

Hungary.      Spain,     France,     Italy,  posed  Changes  in  .Va.yi/  Prize  Law 

Japan,    Holland,    and    Russia-was  (1911)  ;  Cohen,   The    Dtda^txonqf 

intended  to  be  a  law-making  treaty  London  (1911).     See  also  Baty  and 

of     the    greatest    importance,    an<l  Macdonell      in      the     1  wenty-sixth 

appeared  as  ^  5686  in  the  last  edition  Report   (1911)  of   the  International 

of  this  hook.     But  it  failed  to  secure  I^iw  Association,  pp.  89,  1  '•'' J.  ^^<J^^ 

ratification  :  and  its  fortunes  during  in    A.J.,  vui.    (1914),    pp.    l<4.<jy, 

the  World  War  are  traced  in  vol.  ii.  .520-504  ;     Westlake,     I  apers,     pp. 

On  account  of  the  opposition  to  it«  t>33-t)75.     There   are   aUo   innumer- 

ratification  which  arose  in  England,  able  article*  in  periodicals, 
the    English    literature   on    the  de-  •  g^^  above   §  197c. 

claration  is  very  great.     The    more  '  "       ,,_,^.      v'        i-i 

important  books  are  the  following:  *  Treaty     Ser.     (1919),    ^o.     II, 

Bowles,   Sea   Law    and  Sea   Power  Cmd.  414. 
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British  Empire,  China,  Cuba,  Ecuador,  France,  Greece, 
Guatemala,  Haiti,  the  Hedjaz,  Italy,  Japan,  Nicaragua, 
Panama,  Peru,  Poland,  Portugal,  Roumania,  the  Serb- 
Croat-Slovene  State,  Siam,  and  Czecho-Slovakia.  This 
convention  abrogated  all  the  provisions  of  former 
general  treaties  dealing  with  the  trade  in  arms,  and  in 
particular  the  stipulations  of  the  Brussels  Act  of  July  2, 
1890,  dealing  with  this  matter,  in  so  far  as  they  were 
binding  between  the  Powers  which  are  parties  to  the  new 
convention.  The  signatory  Powers,  recognising  that  the 
dispersal  of  the  stocks  of  arms  and  ammunition  which 
were  accumulated  during  the  World  War  would  con- 
stitute a  danger  to  peace  and  pubhc  order,  and  that 
the  existing  treaties  deahng  with  the  arms  traffic  in 
certain  regions  no  longer  met  present  conditions,  and 
should  be  extended  to  a  wider  area,  agreed  to  this 
convention,  which  is  to  be  revised  at  the  end  of  seven 
years,  if  the  Council  of  the  League  of  Nations,  acting 
by  a  majority,  so  recommends.  The  High  Contracting 
Parties  undertake  to  prohibit  altogether  the  export 
of  the  arms  and  munitions  of  war  specified  in  Article  1, 
except  under  licence  ;  and  such  licences  are  only  to  be 
granted  to  meet  the  requirements  of  Governments. 
Arms  the  use  of  which  is  prohibited  by  International 
Law  are  not  to  be  exported  under  any  circumstances. 
Firearms  and  ammunition  which  do  not  fall  within  the 
classes  enumerated  in  Article  1  are  not  to  be  exported, 
except  under  licence,  to  any  part  of  the  African  con- 
tinent (except  Algeria,  Libya,  and  South  Africa),  or  to 
Transcaucasia,  Persia,  Gwadar,  the  Arabian  Peninsula, 
and  such  continental  parts  of  Asia  as  were  part  of  the 
Turkish  Empire  before  the  World  War,  or  to  a  maritime 
zone,  including  the  Red  Sea,  the  Gulf  of  Aden,  the 
Persian  Gulf,  and  the  Sea  of  Oman.  Elaborate  pro- 
visions are  laid  down  for  the  control  and  supervision  of 
the  trade  in  arms  and  ammunition  within  these  pro- 
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liibited  ureas  both  l)y  land  and  sea.  A  central  int<T- 
national  otlice,  plated  under  the  control  of  the  League 
of  Nations,  is  to  be  estiiblished,  to  collect  docuiuentjj 
relating  to  arms  traffic*  Each  party  to  the  conven- 
tion is  to  publish  an  annual  report  showing  the  number 
of  export  licences  granted,  and  to  send  to  the  central 
office,  and  to  the  Secretary-General  of  the  League,  full 
information  as  to  the  quantities  and  destination  of  all 
arms  and  amnmnition  exported  without  licence.  Other 
States  which  are  members  of  the  League  are  invited  to 
accede  to  the  convention  ;  disputes  arising  under  it, 
which  cannot  be  settled  by  negotiation,  are  to  be  sub- 
mitted to  arbitration  in  conformity  with  the  Covenant 
of  the  League.  Germany,*-  Austria,^  and  Bulgaria  * 
are  bound  to  accept  these  arrangements,  and  Hungary 
and  Turkey  will  probably  be  placed  under  a  similar 
obhgation,  by  the  Treaties  of  Peace. 


II 

THE   TREATIES   OF  PEACE   AFTER  THE   WORLD   WAR 

§  568c?.  The  resettlement  of  the  world  after  the  war  The  Re- 
is  not  yet  complete  ;   but  it  is  possible  to  give  a  short  ^".r^fu., 
account  of  the  treaties  alreadv  concluded.  [[,"  ^^'"'^''^ 

In  the  diplomatic  correspondence  before  the  armistice 
with  Germany,  general  principles  had  been  laid  down  for 
the  restoration  of  peace ;  the  main  task  of  the  Peace 
Conference  at  Paris  was  to  apply  them  in  detail.  V' ictory 
had  enabled  the  Allied  and  Associated  Powers  to  deal 
separately  with  their  enemies,  and  to  exclude  them 
from  the  negotiations ;  yet  so  many  rival  interests  were 
at  stake  that  conflict  followed  by  compromise  was 
inevitable.     All  the   treaties  are  marked   by  compro- 

•  See  above,  §  47 It/.  *  Article  37.3. 

■  Article  126.  *  Article  290. 


718  IMPORTANT  GROUPS   OF   TREATIES 

mises,  and  by  questions  left  over  for  future  compromise, 
or  for  settlement  by  the  League  of  Nations. 

These  treaties  fall  into  four  groups  :  (1)  Treaties  of 
Peace  already  concluded  with  Germany,  Austria,  and 
Bulgaria,  and  still  under  consideration  for  Hungary 
and  Turkey  when  this  volume  went  to  press ;  (2) 
Treaties  between  the  Principal  AlHed  and  Associated 
Powers  and  smaller  Allied  Powers,  providing  for  the 
protection  of  minorities,  equitable  treatment  of  com- 
merce, and  other  matters.  Treaties  of  this  kind  have 
already  been  made  with  Poland,  Czecho-Slovakia,  the 
Serb-Croat-Slovene  State,  and  Roumania  ;  (3)  Treaties 
embodying  local  arrangements  and  made  by  the  Principal 
Allied  and  Associated  Powers,  or  at  their  suggestion. 
An  example  is  the  convention  between  Greece  and 
Bulgaria,  signed  at  Neuilly  on  November  27,  1919, 
respecting  reciprocal  emigration ;  ^  (4)  General  treaties 
not  part  of  the  settlement  with  the  Central  Powers. 
These — the  convention  revising  the  Berhn  and  Brussels 
Acts,  and  the  Liquor  Traffic,  Arms  Trade,  and  Air 
Conventions — have  already  been  discussed.^ 
The  568e.  Of  these  treaties  the  first  and  most  important 

Peace^  °^  is  the  Treaty  of  Peace  with  Germany,  which  was  signed 
wi^h  on  June  28,  1919,  at  Versailles  by  the  British  Empire, 
"  the  United  States  of  America,  France,  Italy,  Japan 
(the  Principal  AlUed  and  Associated  Powers),  Belgium, 
Bohvia,  Brazil,  Cuba,  Ecuador,  Greece,  Guatemala, 
Haiti,  the  Hedjaz,  Honduras,  Liberia,  Nicaragua, 
Panama,  Peru,  Poland,  Portugal,  Roumania,  the  Serb- 
Croat-Slovene  State,  Siam,  Czecho-Slovakia,  Uruguay 
(constituting  with  the  Principal  Powers  mentioned 
above  the  Allied  and  Associated  Powers),  and  Germany.^ 

^  Misc.,   No.   3  (1920),  Cmd.  589.  larged  edition  has  been  issued.     A 

This  group  cannot  be  discussed  here.  cheaper  edition  has  been  published 

-  See   above,    §§   564,    566,    5686,  unofficially     (Henry     Frowde     and 

568c,  197c.  Hodder  and  Stoughton).     China  was 

*  Treaty  Ser.  (1919),  No.  4,  Cmd.  named  as  a  party  to  the  treaty,  but 

153  ;  now  out  of  print,  but  an  en-  did  not  sign. 


Ill 
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It  came  into  force  on  Junuary  10, 1920,  between  iUr 

the  Principal  Allied  and  Associated  Powers,  eX' 
the   Ihiited   Statc\s,    and   a   number  of  smaller  Allied 
Powers,  through  the  dra wing-up  of  a  '  proc^- verbal  '  * 
rt^cording  the  dej^osit  of  ratifications  by  thest'  States. 

The  Treaty  of  Peace  with  Germany  is  divided  into 
fifteen  parts.  Part  i,  the  Covenant  of  the  League  of 
Nations,  is  the  foundation  of  the  treaty.^  Part  ii 
draws  the  new  frontiei-s  of  (Jermany.  Part  in  regulates 
political  questions  between  CJermany  and  her  neighbours. 
Cxermany  consents  to  the  abrogation  of  the  treaties  of 
April  19,  1839,  which  established  the  former  status  of 
Belgium,  agrees  to  accede  to  new  arrangements  to  be 
made  by  the  Principal  Allied  and  Associated  Powers 
in  concert  with  Belgium  and  Holland,^  recognises  the 
full  sovereignty  of  Belgium  over  the  contested  territory 
of  Moresnet,*  and  cedes  to  her  Prussian  Moresnet  west 
of  the  road  from  Liege  to  Aix-la-Chapelle,  and  (subject, 
however,  to  a  plebiscite  and  the  ultimate  decision  of 
the  League  of  Nations)  Eupen  and  Mahnedy.  Germany 
adheres  to  the  termination  of  the  ueutrahty  of  Lujcetn- 
burg,  and  accepts  the  arrangements  which  may  be  made 
by  the  Allied  and  Associated  Powers.^  Germany  is 
forbidden  to  fortify  the  Left  Bank  of  the  Rhine,  and  also 
a  zone  on  the  Right  Bank.^  Germany  renounces  the 
government  of  the  Soar  Basin  to  the  League  of  Nations 
as  trustee.  The  League  is  to  govern  through  a  com- 
mission of  five,  which  is  to  have  most  of  the  powers  and 
duties  of  a  sovereign,  including  the  protection  of  the 

'  When    the    ratiticatioiu     of     Ji  pruiuotiun  of  interna'                   i>cra 

treaty  are  dejKjsited   or  exchangetl,  tion,  the  Lea(^e  ha.-                       and 

a   'protocol'   or    '  proce8-verl>al,'  re-  ilelii-ate    duties    tt)    pciioiiu    iii    the 

cording    the  ceremony,   is  generally  execution  of  the  Treaties  of  Peace, 

drawn  up  and  8igne<l.      As    to    pro-  *  See  above,  §  99. 

t'x-..Ls,  see  above,  <!  491.  *  See  above,  §  171  (1). 

*  See    above,    §5    l»)7a  /.       As    is  *  See  above,  §  100. 

there  point«d  out,  in  addition  to  it«  *  See    alxive,    ?    205,    n.    3.      See 

functions  in  the  peaceful  settlement  also  the  l>efence  of  Franoe  Treatiea, 

of    interoational  disputos    and   the  §  5696. 
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inhabitants  abroad.  But  their  existing  nationality- 
is  unaffected.  There  are  to  be  no  fortifications,  and 
no  miUtary  service.  The  coal-mines  within  the  Basin 
Germany  cedes  absolutely  to  France.  At  the  end  of 
fifteen  years,  after  a  plebiscite,  the  League  of  Nations 
is  to  determine  whether  the  whole  or  a  part  of  the  Basin 
should  be  united  with  France,  or  with  Germany,  or 
maintained  permanently  under  the  treaty  regime. 
Germany  is  to  repurchase  the  coal-mines  in  any  part 
of  the  Basin  then  reunited  with  her.  Alsace-Lorraine 
is  restored  to  French  sovereignty  as  from  the  armistice, 
Germany  acknowledges  the  independence  of  Austria, 
and  agrees  that  it  shall  be  inalienable,  except  with  the 
consent  of  the  Council  of  the  League  of  Nations. 
Germany  recognises  the  independence  of  Czecho-SlovaJcia, 
a  new  State  consisting  of  Bohemia,  Moravia,  part  of 
Silesia,  Slovakia,  and  the  autonomous  territory  of  the 
Ruthenians,  and  cedes  to  it  a  portion  of  Silesian 
territory.^  Germany  also  recognises  the  independence 
of  restored  ^  Poland,  and  cedes  to  it  West  Prussia  and 
Posnania.  In  Upper  Silesia,  and  in  Allenstein  and 
certain  other  parts  of  East  Prussia,  a  plebiscite  is  to 
be  held,  and  the  Principal  Allied  and  Associated  Powers 
will  then  decide  between  the  claims  of  Germany  and 
Poland.  There  is  to  be  freedom  of  transit  across 
Poland  between  East  Prussia  and  the  rest  of  Germany.^ 
Germany  renounces  Memel,  of  which  no  disposition  is 
made.  Danzig  is  to  be  estabhshed  as  a  Free  City,  under 
the  protection  of  the  League  of  Nations  ;  but  its  foreign 
relations,  many  of  its  pubhc  services,  and  the  diplo- 
matic protection  of  its  citizens  abroad  are  to  be  in  the 
hands  of  Poland.*  A  new  frontier  is  to  be  fixed  between 
Denmark  and   Germany  in  Schleswig,  having  regard 

^  Not    to     be     confounded  with       Prussia    severs    East   Prussia   from 
Upper  Silesia.  the  rest  of  Germany. 

^  See  above,  §  45 

*  The    Polish    corridor    of  West  *  See  above,  §  93. 
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to  the  wishes  ol  the   |x>|)ulutiofi.'     TIm-   fi.n ifi.  ..i..,t  . 
of  Uri%yvUuui  iiiid  Ihu^r  are  to  be  ile«tro'. 
be   nH'oiiHtrurt4xI.     CJeniuiny   niay  not  iiihtal  giirm  to 
coinnmiul  the  ^*CJ4  |nisKiigi*.><  U-tween  the  *^       '    -  ! 

the   lialtic.     (leriuany  aj^rt'e.s   to   tlie  in...,.  ..... 

jKMuieiuv  of  all  the  terrilorie.s  uf  the  fornur  7. 
Emptrt,  aicept*%  the  abrogation  of  the  TreaUe«  of 
Brest  Litov^k.-  and  of  all  her  other  treaties  with  the 
80-ealkxI  Bolslievik  Governiuent,  and  agrec«  to  any 
arrangements  whicli  the  Allied  and  Aiisociatcd  Pouefh 
may  make  for  any  of  these  territories. 

By  Part  rv  CJerniany  renounces  ail  territorial  n^'iit 
outside  her  new  European  frontier.-',  and  atcept^n  li.. 
me<i,sures  which  may  be  taken  by  the  Principal  Aili«<i 
and  ^Vssociated  Powers,  in  particular,  she  renounces 
her  oversea  possessions,  which  are,  for  the  most  part, 
to  be  administered  by  an  Allietl  Power  as  mandatory 
on  behalf  of  the  L«eagiie  of  Nations,^  renounces  all  n^rlit.s 
under  two  conventions  with  France  *  relating  to  Eqmi- 
toriai  Africa,  and  will  otjserve  the  conventions  made  by 
any  AUied  Powers  with  regard  to  the  trade  in  arms  and 
spirits,  and  to  revise  the  Berhn  and  Brussels  Acts.^ 
The  leases  of  the  German  concessions  at  Uankow 
and  TieiUsin  are  abrogated  ;  •  and  German  rights  in 
ShatUung  are  renounced  in  favour  of  Japan,  which 
has  olTered  to  negotiate  with  China  for  retrocession.' 
Germany  recognises  the  abrogation  of  all  her  pre-war 
treaties  with  Siam  and  Liberia,  and  renounces  all 
benefits  under  the  Algeciras  Act  of  April  7,  1906,  and 
other  treaties  relating  to  Morocco,^  and  under  the  regime 


*  8a*  ftbore.  |  2W,  4od  Oakw  ainl  *  S««  •bor«.  (  KTr 

Mowmt,  TK*  Orrrit  Kvropean  TrraJ%**  *   .*»ij:ri*'i                                           1911. 
o/  tke    .V»»'''<«'A     i'*^ufy    (1X18),        *inl  Sr|  tci. 

pp.  lWian<l  .                              .arpiaurtro  *   >«:  al"  '  <- 

ID     th«     Sc'                                          IL         Th*l  '    Src  *l..»«.    < 

book   an««cri>    ili.»!._\    iiiM<>nr«l   qur»  ^            '•'»«•.    <    1.                             '^j' 

Uoa«  rua»d  by  the  TrMtiM  U  Poacw.  *ry  'M  • 

*  Km  »bov«.  I  iiOa.  -    «  ML 
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of  the  Capitulations.  1  She  recognises  the  British  pro- 
tectorate over  Egypt,^  the  abrogation  of  all  her  treaties 
with  Egypt,  and  of  the  Capitulations.^  She  consents  to 
the  transfer  to  Great  Britain  of  the  powers  of  the  Sultan 
under  the  Suez  Canal  Convention.*  She  abandons 
all  claims  to  rights  or  interests  in  Turkey  and  Bulgaria. 

Part  V  contains  the  miHtary,  naval,  and  air  clauses. 
In  order  to  render  possible  a  general  limitation  of 
armaments,  the  German  army  is  to  be  reduced  to 
100,000  men,  not  recruited  by  compulsory  service. 
The  German  navy  is  to  be  reduced  to  six  battleships 
and  a  corresponding  nimiber  of  other  war-vessels, 
and  the  construction  or  acquisition  of  any  submarine, 
even  for  commercial  purposes,  is  forbidden.  The 
armed  forces  of  Germany  may  not  include  any  military 
or  naval  air  forces.  Germany  may  not  accredit  military, 
naval,  or  air  missions  to  any  foreign  country.  Those 
restrictions  under  this  Part,  for  the  execution  of  which  a 
time-limit  is  prescribed,  are  to  be  carried  out  under  the 
control  of  Inter- Allied  commissions  ;  and  as  to  the 
others,  so  long  as  the  treaty  remains  in  force,  Germany 
undertakes  to  give  every  facility  for  any  investigation 
which  a  majority  of  the  Council  of  the  League  of  Nations 
may  consider  necessary. 

Part  VI  provides  for  the  repatriation  of  prisoners  of 
war,^  and  the  maintenance  of  graves. 

Under  Part  vii  the  Allied  and  Associated  Powers 
publicly  arraign  the  former  German  Emperor  for  a 
supreme  offence  against  international  morality  and 
the  sanctity  of  treaties  ;  and  the  German  Government 
recognises  their  right  to  bring  to  trial  persons  accused 
of  having  committed  acts  in  violation  of  the  laws  and 
customs  of  war.^ 


^  See  above,  §§  318,  418,  439.         *  See  above,  S  183. 
^  See  above,  §  91.  °  See  vol.  ii.  §  132. 

2  See  above,  §  441.  «  See  vol.  ii.  §  251-257. 
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Tndor  Part  vm  (M^rmany  aecopts  raipoit^  '  '  *    for 

iKTVk'lf    and    her    Alln'>   for   all    tlif   lorn   Rn-i     .ig« 

whirh  the  Allied  and  AsscKiatwi  (faveriimentM  uud  their 
siibjtHti*  huflored  in  comiequencc  of  the  war  im|)oi*ed 
ii|Hni  tluMn  ;  but  they  recognise  that  the  re«ourcei»  of 
Cionnany  are  not  adequate  to  nmke  toinplete  r"""^  '♦ion. 
So  categorie.'^  of  damage  are  sjH'nfkxl,  for  wli  ra- 

tion is  to  l>e  made,  and  machinery  i»  provided  t' 
he  amount  (myable  (the  Reparation  (xjmmifli^iou), 
and  to  determine  whether  this  amount  is  to  U*  paid 
in  ca^h,  raw  materials,  serviee.s,  or  othenvisi*,  and  how 
much  is  to  be  credited  to  Germany  for  transfers  of 
pmperty  under  the  treaty. 

Part  IX  establishes  the  priority  oi  the  \  .h.irj:«-* 

on  the  assets  and  revenues  of  Germany,    ;.^ iics  the 

currency  for  payment,  provides  for  the  apjwrtionment 
of  the  German  pre-war  public  debt  between  Germany 
and  the  States  to  which  German  territory  is  ceded,*  and 
for  payment  for  the  public  property  ;.  ■•-: d  by  them, 
and    contains   articles   to   eliminate    *■  n    iiiHuence 

over  international  financial  or  economic  organisations, 
and  public  8er\'ices,  in  certain  foreign  countries. 

Part  X  contains  clauses  of  limited  duration  i»rohibit- 
ing  Germany  from  giN^ng  preference  to  the  commerce 
of  any  other  foreign  State  in  import  or  export  duties, 
or  by  any  other  means,  to  the  disadvantage  of  the  Allied 
aii<l  Associated  Powers.  Their  vessels  are  to  ei 
niubt -favoured -nation  treatment^  in  German  t<i;. 
torial  waters  as  regards  sea  fishing,  coasting  trade,  and 
towage.  Their  subjects  are  not  to  suffer  any  restrictions 
in  Germany  not  equally  appUcable  to  all  aliens,  nor  any 
restrictions  first  imposed  since  July  1914  which  are 
not  also  imposed  upon  Gennans.  There  are  also  pro- 
visions for  the  prevention  of  unfair  competition,  for 

*  A*  u>    Um    inwnim  of    matf^       f  MO. 
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free  access  to  the  German  courts,  and  for  the  appoint- 
ment of  consuls  by  the  Alhed  and  Associated  Powers.^ 
The  multilateral  treaties  of  an  economic  or  technical 
character  which  are  to  be  again  applied  between 
Germany  and  those  of  the  Allied  and  Associated  Powers 
party  thereto  are  enumerated,^  and  there  are  stipula- 
tions as  to  the  abrogation  or  redintegration  of  bilateral 
treaties.^  Detailed  arrangements  are  made  for  the  re- 
adjustment of  private  property,  rights  and  interests 
between  German  subjects  or  firms  and  those  of  Alhed 
or  Associated  Powers. 

Part  XI  contains  articles  of  limited  duration  with 
regard  to  aerial  navigation.* 

Part  XII  provides  for  freedom  of  transit  through 
German  territory,  either  by  rail,  navigable  waterway,  or 
canal,  to  persons,  goods,  vessels,  carriages,  wagons,  and 
mails  coming  from,  or  going  to.  Allied  and  Associated 
States.  No  discriminatory  or  preferential  charges  are 
to  be  imposed.  The  subjects  of  Allied  and  Associated 
States,  their  vessels  and  property,  are  to  enjoy  in  the 
ports,  and  on  the  inland  routes,  of  Germany  the  same 
treatment  as  German  subjects,  their  vessels  and  pro- 
perty. The  free  zones  existing  in  German  ports  before 
the  war  are  to  be  maintained  under  a  special  regime 
provided  by  the  treaty.  On  German  railways  goods 
coming  from  Allied  and  Associated  States  and  going 
to  Germany,  and  goods  in  transit  through  Germany, 
are  to  enjoy  the  most  favourable  treatment  applied  to 
goods  of  the  same  kind  on  any  German  lines.  These 
stipulations  are  to  be  subject  to  revision  by  the  Council 
of  the  League  of  Nations  after  January  1925  ;  but  faihng 
such  revision,  no  Allied  or  Associated  State  can  claim 
the  benefit  of  them  after  that  date  without  according 

^  As  to  consuls,  see  above,  §§418-  *  Germany   may    not   at    present 

438.  accede  to  the  International  Air  Con- 

*  See  below,  §  5816.  vention,  §  197c. 
3  See  §§  549,  552,  and  vol.  ii.  §  99. 


I 


TRKATIB8  OP  PSACB  APTBR  TBK   WORU)   WAR      725 

r»vir>n»rity.*     Without  prrjudice  to  thm&  mftf-tia]  nrt». 
\  (tenniiiiy  u^jntiH  to  ac<*edi?  to  any  ii 

n'gunling    truiiMit,    wat^'muys.    fiortit,   ur 
'1  limy  U*  (uiiciiuled  hy  the  Alliod  and 
;   ..^erN.  with  tlu*  approval  of  the  League  of 
fort*    January    1925.     Tliw    l*art  also   pro- 
Mti*  for  the  Kiel  (*aiuil  *  and  for  intenuitional 

'  clamieB  for  the  KIlje,  Oder,  N 
iuM.P  '    ^^.    .11.  4     M    ...over,  (Jem 

to    til-  -  le    for  nin» 

oneis  in  the  port«  of  Hamburg  and  Stettin.^ 
Part  XIII  is  the  International  Labour  Convention.* 
I'nder  Part  xiv.  as  a  guarantee  for  the  execution  of 
the  treaty,  the  (Jernian  territory  to  the  we«t  of  the 
Rhine,  together  witli  the  bridgi*head«,  will  be  occupied 
by  AUied  and  Ansociated  troops  for  fifteen  years  ;  but 
if  the  treaty  is  faithfully  carried  out,  the  occupied  area 
will  be  gradually  n\stricted. 

Part  XV  deals  with  inistellaneous  questions,  such  as 
the  neutralised  zone  of  Savoy,'  the  relationship  between 
France  and  Mtniai(».**  and  Prize  Court  decLsions.* 

5G8/.  The  Treaty  i»f  Pe^e  with  Austria  v  7-  ■  ?  - 

on  September  10,  1919,  at  St.  Germain,  by  1  ..», 

Empire,  the  United  States  of  America,  France,  Italy,  ••**» 
and  Japan,  by  Belgium,  Chiiui,  CHiba,  Greece,  Nicaragua. 
Panama,  Poland,  Portugal,  Siain.  and  Czecho-Slovakia, 
and  by  Aui»tna.*"  It  has  not  yet  **  come  into  force.  This 
treaty  is  in  form  simiUr  to  the  Gernmn  treaty,  and 
many  of  its  clauses  are  identical. 

*   But     the     pen.. I     iuMi.^-    Mliuh  '  Km  •bov«.  I  :a07. 

i«ei|irtM7it)  IU4V  *  Sex    .  i\. 

U   p(X*luO|(.  lJ.e  •   j^  ,«. 

iimm  ftbovr,  f 
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Part  I  is  the  Covenant  of  the  League.    Part  ii  draws 
the   frontiers    of   Austria,    which    embrace     the     pre- 
dominantly   German-speaking    territories    of    the    old 
Austria-Hungary.     Part  iii  provides  for  readjustments 
with  Italy,  for  Austrian  recognition  of  the  new  Serb- 
Croat-Slovene    State,    and    of    Czecho-Slovakia,  for    a 
plebiscite  in  the  Klagenfurt  area,  and  the  renunciation 
in   favour   of    Roumania   of   such    part  of   Bukovina 
as    is   assigned   to    her.     It   also    contains    provisions 
analogous  to  those  in  the  German  treaty  relating  to 
Belgiimi,    Luxemburg,    Schleswig,    Turkey,    Bulgaria, 
Russia,    and     the    Russian    States.     Part    iv    deals 
with  Austrian  interests  outside  Europe — in   Morocco, 
Eg}^pt,^  Siam,  China.     Part   v  restricts   the  Austrian 
army   to    30,000   men,   and  the   navy  to   three   river 
patrol    boats.      No    military    or    naval    aircraft    are 
permitted.      There  are  provisions  with  regard  to  sub- 
marines, missions,  Inter-Allied  commissions  of  control, 
and  investigations  by  the  Council  of  the  League.     Part 
VI  deals  with  prisoners  of  war  ^  and  the  maintenance 
of  graves.     Part  vii  deals  with  the  punishment  of  war 
crimes.^     Part  viii  contains   the  reparation   clauses  ; 
Part  IX  the  clauses  determining  the  priority  of  charges 
established  by  the  treaty,  the  apportionment  of  the  pubhc 
debt  of  old  Austria-Hungary,  and  the  liquidation  of  the 
Austro -Hungarian  Bank.     Part  x  prohibits  commercial 
discrimination,  unfair  competition,  and  victimisation  of 
subjects  of  the  Alhed  and  Associated  Powers  ;    and 
deals  with  consuls,  treaties,*  and  the  readjustment  of 
private   rights.     Part   xi  deals   with   air   navigation. 
Part  XII  provides  for  freedom  of  transit,  freedom  of 
navigation  on  inland  waterways,  free  access  for  Austria 
to  the  Adriatic,  and  freedom  of  navigation  on  the  river 

1  See  above,  91,  183,  441.  *  See  below,  §  581b,   and  vol.  ii. 

^  See  vol.  ii.  §  132.  §  99. 

3  See  vol.  ii.  §§  251-257. 
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tritcai  of  Um  DRoabe.'    It  mko  contains  fftirmbttoai 

«*nuiiv  nulwuvH.  t4*legniphii,  rjmI  '  at 

'  eiition  ;  *  uirI  iWt  xis  <.«iti( 


I  A  nil  HulgnJiA  WM»  alime^  Tu 

mber  27.   1919.  at   NeuUly,   by  the  Pi 
\     xi  aiKl  AAMHJat*Hl  Fowen«,  Ik-lgiuiu,  (liiiui,  Cub«,  P''j|v^ 
the  lltxljaz.  PuUiul,  Portugul,  tl 
Stat*',  Suuu,  C»echo-Slovttkitt,  a:.  . 
1  .:a  atttiif*!  later.     It  Hhm  not  Vft  T 

•'  into  force, 
i'urt  I  w  the  Covenant  ot  iho  Ixa^juc  ;    Vw  iiw 

;':.'    fr-'iitjers.        Part    III    -J'      •!        •  of 

\-  .. J  . ;  .1  with  t he  8er b-C'r«  tie, 

pr«>\iiir.s  for  the  ronuuiiation  of  part«  of  Thrace  at 
that  time  uiiallcKatixl,  and  fur  an  economic  outlet  for 
Uui^v  "^      *     the  .K«:<an.     It  alw)  ooutain«  articleH  by 
whii  ^aria   luncuni  in   the  general   resettlement. 

Part  IV  restricta  the  Bulgarian  anuy  to  20,000  men, 
and    the   navy   to   ten    small   craft.     Bulgaria   ia   to 
kit'p    no  military  ur  naval  air  fun-eH.     Part   v  deals 
uiili  hrisoiiers  of   war*  and  graves;    Part  vr  .vtl,  tj|0 
1  .ent  of  war  crimed  ;  *  Part  vii  with  i  .n  ; 

Part  vni  with  the  priority  of  charges  and  the  apportjon- 
nuMit  of  pul  '  1  relatioa-*, 

trt-atieb,*    to;..  ......  ...v.    ^. ..,./♦•     '^■•/^t*  ; 

Part  X  with  air  iia  XI  with   f  of 

raiuiit,  of  navigation  on  inland  waterways  and  in  porta 
iiui  oil  t!i»*  Danube,*  and  telephone*,  and 

•      t  by  mi'      ^'  T^ -* -nUou.* 

i   XlII  •• 
568A.  The  tr.       ,      f  the  Princi|»al  A  and 

»  Km  »i.  >    4..^  •  Km  \mium,   |  MIK  MMi  ««L   U. 

•  Km  b.1    .  -.->  f  M. 

•  Tf^,  tmt.  ilMttl.  No.  A.  OmA.  .  Sm  »hm^  M  Jl*.  «» 


728 


IMPORTANT  GROUPS  OF  TREATIES 


Treaties 
with  the 
Smaller 
Allied 
Powers 
and  the 
Pi'otec- 
tion  of 
Minor- 
ities. 


Associated  Powers  and  Poland,  Czecho-Slovakia,  the 
Serb-Croat-Slovene  State,  and  Eoumania  respectively, ^ 
deal  with  such  questions  as  the  equitable  treatment  of 
foreign  commerce,  consuls,  customs  duties,  freedom 
of  transit,  freedom  of  navigation  on  the  Vistula  and 
the  Pruth,  and  accession  to  general  treaties.  But  it 
is  only  possible  to  discuss  here  the  important  clauses 
relating  to  the  protection  of  minorities. 

As  has  already  been  stated,^  when,  at  the  Berhn 
Congress  in  1878,  the  Great  Powers  accorded  recogni- 
tion to  Montenegro,  Serbia,  and  Eoumania,  they  made 
it  a  condition  that  these  States  should  comply  with 
certain  principles  of  government.  But  recognition 
once  given,  is  incapable  of  withdrawal ;  and  therefore 
the  legal  effect  of  conditional  recognition  is  merely  to 
impose  upon  the  State  accepting  it  a  duty  to  fulfil  the 
condition.  At  the  end  of  the  World  War  the  principal 
victorious  Powers  sought  the  same  result  by  the  more 
direct  means  of  concluding  a  series  of  treaties  with  the 
States  concerned  ;  and  provisions  for  the  protection 
of  minorities  occur  in  the  treaties  with  Poland,  Czecho- 
slovakia, the  Serb-Croat-Slovene  State,  Eoumania, 
Austria  and  Bulgaria,  and  probably  in  the  treaties  still 
under  consideration. 

Under  these  clauses  all  inhabitants  are  to  enjoy  full 
and  complete  protection  of  life  and  liberty,  without 
distinction  of  birth,  nationality,  language,  race  or 
religion,  and  shall  be  entitled  to  the  free  exercise  of 
any  religion.     Provision  is  made  that  citizenship  shall 


^  The  treaty  with  Poland  was 
signed  on  June  28,  1919,  and  came 
into  force  on  January  10,  1920.  See 
Treaty  Ser.  (1919),  No.  8,  Cmd.  223. 
The  treaties  with  Czecho-Slovakia 
and  the  Serb-Croat-Slovene  State 
were  signed  on  September  10,  1919, 
by  all  the  parties  except  the  Serb- 
Croat-Slovene  State,  which  acceded 
on  December  5,  1919,  and  are  to 
come  into  force  at  the  same  time  as 


the  Austi'ian  treaty.  See  Treaty  Ser. 
(1919),  Nos.  20  and  17,  Cmd.  479 
and  461.  The  treaty  with  Roumania 
was  signed  on  December  9,  1919,  and 
is  also  to  come  into  force  at  the  same 
time  as  the  Austrian  treaty.  See 
Treaty  Ser.  (1920),  No.  6,  Cmd.  588. 
These  last  three  treaties  have  not 
yet  been  ratified. 

^  See  above,  §  73. 
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not  be  denied  to  (i^muine  reitidentjt  of  whntever  n'''"--'»  v, 
and  by  this  nicaiu*  it  in  h()|M*d  to  avoid  a  rcpci  i 

thf  tartiiH  iMlopttxl  to  eviide  the  Trvaty  of  IJerlin.*  All 
citizens  are  to  enjoy  o(|iiality  IWore  the  luw,  the  same 
civil  and  |>ohtical  rij;ht*<,  thi*  riglit  to  use  at  •  '  ■  miage 
in  pulilir  or  in  private,  and  thi*  right  to  i*Mta)  itoob 

and  rehgioufl  and  charitabK>  imftitutions.  All  these 
stipuhitions  eoDBtitute  obhgationH  of  international  con- 
cern under  the  guarantee  of  the  licagiie  of  Nati<  • 
They  can  oidy  be  modifie<l  by  a  majority  of  the  C'oui.'  .:, 
and  diKput4\s  arising  out  of  them  shall,  u]>on  the  appliia- 
tion  of  an  aggrievwl  party,  be  submitted  to  the  Per- 
manent Court  of  International  Justice.*  Any  member 
of  the  Council  of  the  league  is  authorised  to  call 
attention  to  any  infraction,  and  thcrcu|x>n  the  Council 
may  take  such  steps  as  it  thinks  fit. 

These  treatiea  also  contain  clauses  for  the  benefit 
of  jjarticular  minorities.  Thus  the  Polish  and  Hou- 
numian  treaties  contain  8|iecial  stipulations  in  fa\..iir 
of  the  Jews. 

568i.  Article  23(a)  of  the  Covenant  of  the  League  oi 
Nations  provides  that   the  member-Stat" 
lish    and    maintain   organisations    to   Si.  ....      ....    ..... 

humane  conditions  of  labour.^  This  obligation  has 
been  carried  out  by  the  Labour  Part  of  the  Treatio  <•: 
I 'tee,  which  estabUshes  a  Permanent  Labour  Or 
lioii.  consisting  of  a  Cieneral  Conference  aiui  ••;  .  . 
iiit<'iii;itiunal  l^ibour  Ollice,  controlled  by  a  giverniiig 
body,  and  conducted  by  a  director. 

All  States  which  are,  or  may  be<^ome,  members  of 
tht   1  '  V      ,,iin  are  members  of  the  International 

i-iL .^ on,  and  each  selecta  four  delegates 

(two  being  (jovernment  delegiitet*,  the  third  rvpresent- 
lug  the    employers,   and   the    fourth    the  workpeople) 

'  8w  Abuv*.  «  31^  '  *«w  mhat%,  ff  1S74  mmI  1S7«. 

*  8m  •ban,  47«. 
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to  attend  the  General  Conference,  which  meets  at  least 
once  a  year. 

The  iiuiin  function  of  a  General  Conference  is 
to  draw  up  roconinicmhitions  to  be  submitted  to  the 
member-States  for  consideration,  with  a  view  to  effect 
being  given  to  them  by  national  legislation  or  other- 
wise, and  draft  conventions  which  must  be  submitted 
to  the  member-States  for  ratification.  It  will  be  seen, 
J  therefore,  that  the  Conference  has  no  legislative  powers. 
Every  recommendation  or  draft  convention  which  is 
adopted  by  a  two-thirds  majority  on  the  final  vote  is 
to  be  communicated  to  each  member-State  by  the 
Secretary-General  of  the  League  of  Nations.  There- 
upon, each  member-State  undertakes  to  bring  it  before 
the  authorities  competent  to  take  the  requisite  action  ; 
and  if  it  is  a  recommendation,  it  will  inform  the 
Secretary-General  what  action  has  been  taken  ;  if  it 
is  a  draft  convention,  and  it  secures  ratification,  it  will 
coimnunicate  the  formal  ratification  to  the  Secretary- 
General  for  registration,  and  will  give  effect  to  its  pro- 
visions. If  any  member-State  fails  to  fulfil  these 
obhgations,  any  other  member-State  may  bring  the 
matter  before  the  Permanent  Court  of  International 
Justice,  whose  decision  shall  be  final.  But  if  no  action 
is  taken  by  the  competent  authorities  on  a  recommenda- 
tion, or  if  a  convention  fails  to  secure  ratification,  the 
obligations  of  the  member-State  concerned  are  at  an 
end.  Conventions  are  only  binding  on  States  which 
ratify  them.^ 

The  International  Labour  Ofiice,  established  at  the 
seat  of  the  League  of  Nations  as  part  of  its  organisa- 
tion, is  under  the  control  of  a  governing  body  of 
twenty-four  persons.     Twelve  are  nominated  by  Govern- 

*  As  to  the  provisions  with  regard  not  fully  self-governing,  see,  for  ex- 
to  Federal  States,  and  colonies,  pro-  ample,  the  Treaty  of  Peace  with 
tectorates  and  possessions  which  are       Germany,  Articles  405  and  421. 
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tion  which  both  have  ratified,^  the  govermng  body,  with 
or  without  previous  communication  with  the  member- 
State  affected  by  the  complaint,  may  apply  to  the 
Secretary-General  of  the  League  to  nominate  a  Com- 
mission of  Inquiry,  constituted  in  accordance  with  the 
Labour  Convention. 

The  Commission  of  Inquiry  is  to  prepare  a  report, 
embodying  its  findings  and  recommendations.  This 
report  is  to  be  pubhshed,  and  the  member-State  affected 
by  it  can  either  accept  the  reconmiendations,  or  appeal 
to  the  Permanent  Court  of  International  Justice,^  whose 
decision  shall  be  final.  If  any  member-State  neither 
appeals,  nor  carries  out  the  recommendations  of  the 
Conunission,  or,  after  appeal,  fails  to  carry  out  the 
decision  of  the  Court,  any  other  member-State  may 
take  against  it  the  economic  measures  indicated  in  the 
report  or  the  decision,  as  the  case  may  be  ;  and  may 
continue  to  apply  them  until  a  Commission  of  Inquiry, 
constituted  as  before,  finds  that  the  defaulting  State 
has  taken  the  necessary  steps. 

Disputes  arising  out  of  this  Convention,  or  any  con- 
vention concluded  under  it,  are  to  be  referred  to  the 
Permanent  Court  of  International  Justice. 

The  first  meeting  of  the  General  Conference  was  held  at 
Washington  from  October  29  to  November  29,  1919,^  and 
six  draft  conventions,  concerning  (I)  the  hours  of  work 
in  industrial  undertakings,  (2)  unemployment,  (3)  the 
employment  of  women  before  and  after  childbirth,  (4) 
the  employment  of  women  during  the  night,  (5)  the 
minimum  age  for  admission  of  children  to  industrial 
employment,  and  (6)  the  night  work  of  young  persons ; 
and  six  recommendations,  concerning  (1)  unemploy- 
ment, (2)  foreign  workers,  (3)  anthrax,  (4)  the  protection 

'  Or  if  a  delegate  to  the  Conference       desires  an  investigation, 
lodges  such  a  complaint,  or  if    the  *  See  above,  §  4766. 

governing  body,  of  its  own  motion,  "  See  Pari.  Paper,  Cmd.  627. 
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reigiis  of  Europe,  was  a  union  for  such  vague  purposes 
that  it  cannot  be  called  an  alliance  in  the  strict  sense 
of  the  term. 

History  relates  innumerable  alliances  between  the 
several  States.  They  have  always  played  an  impor- 
tant part  in  politics.  The  triple  alliance  ^  between 
Germany,  Austria,  and  Italy  made  in  1879  and  1882, 
renewed  in  1912,  and  denounced  by  Italy  in  1915,  the 
alliance  between  Russia  and  France  made  in  1899,  and 
that  made  between  Great  Britain  and  Japan  in  1902, 
and  renewed  in  1905  and  1911,  are  illustrative  examples. 
Con-  5696.  During  the  Peace  Conference  at  Paris  after 

liXnceof  the  World  War,  on  June  28,  1919,  Great  Britain  signed 
Treatfes  ^  treaty  with  France  by  wliich  she  undertook,  subject 
to  the  consent  of  Parhament,  and  provided  that  a 
similar  obligation  was  entered  into  by  the  United  States 
of  America,  to  support  France  in  the  case  of  an  unpro- 
voked movement  of  aggression  being  made  against 
France  by  Germany.  It  was  provided  that  the  treaty 
was  to  be  submitted  to  the  Council  of  the  League  of 
Nations,  and  was  to  be  recognised  by  the  Council, 
acting  by  a  majority,  as  an  engagement  consistent  with 
the  Covenant ;  it  was  to  continue  in  force  until,  on 
apphcation  of  one  of  the  parties,  the  Council,  acting 
by  a  majority,  agreed  that  the  League  itself  afforded 
sufficient  j^rotection.  It  was  to  impose  no  obhgation 
upon  any  of  the  British  Dominions  until  approved  by 
the  Parliament  of  the  Dominion  concerned.  This 
treaty  was  approved  by  the  British  Parliament  and  the 
French  Chambers,  and  was  ratified  on  November  20, 
1919.  But  it  has  not  come  into  force,  because  the 
treaty  in  similar  terms  entered  into  between  the  United 
States  of  America  and  France  on  the  same  day  has  not 
been  ratified.  The  Anglo-French  Defence  of  France 
Treaty  is  contingent  upon  the  Franco-American  Treaty, 

•  See  Singer,  Geachichte  dea  Dreibundes  (1914). 
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all  alliances  wliit-h  jirc  inconsistent  with  the  Covenant 
i)f  the  League  of  Nations  are  ipso  facto  abrogated,  as 
between  members  of  tlie  League,  by  Article  20  of  the 
Covenant.  The  members  solemnly  undertake  that  they 
will  not  enter  into  any  new  engagements  inconsistent 
with  the  Covenant,  and  will  take  immediate  steps  to 
procure  their  release  from  any  such  obligations  already 
assumed.  However,  international  engagements  for 
securing  the  maintenance  of  peace  are  valid. ^ 
Condi-  §  572.  Subject,  as  between  members  of  the  League 

AiUan°ces.  of  Natioiis,  to  the  provisions  of  the  Covenant,  alliances 
may  contain  all  sorts  of  conditions.  The  most  important 
are  the  conditions  regarding  the  assistance  to  be  ren- 
dered. It  may  be  that  assistance  is  to  be  rendered 
with  the  whole,  or  a  limited  part,  of  the  mihtary  and 
naval  forces  of  the  allies,  or  with  the  whole,  or  a  limited 
part,  of  their  mihtary  forces  only,  or  with  the  whole, 
or  a  hmited  part,  of  their  naval  forces  only.  Assistance 
may,  further,  be  rendered  in  money  only,  so  that  one 
of  the  alhes  is  fighting  with  his  forces,  while  the  other 
supplies  a  certain  sum  of  money  for  their  maintenance. 
A  treaty  of  alhance  of  such  a  kind  must  not  be  con- 
founded with  a  simple  treaty  of  subsidy.  If  two  States 
enter  into  a  convention  that  one  of  the  parties  shall 
furnish  the  other  permanently,  in  time  of  peace  and 
war,  with  a  limited  number  of  troops,  in  return  for  a 
certain  amiual  payment,  such  a  convention  is  not  an 
alhance,  but  a  treaty  of  subsidy  only.  But  if  two 
States  enter  into  a  convention  that,  in  case  of  war,  one 
of  the  parties  shall  furnish  the  other  with  a  limited 
number  of  troops,  be  it  in  return  for  payment  or  not, 
such  a  convention  really  constitutes  an  alliance.  For 
every  convention  concluded  for  the  purpose  of  lending 
succour  in  time  of  war  imphes  an  alliance.  It  is  for 
this  reason  that  the  above-mentioned  ^  treaty  of  1877 

»  Article  21.  *  See  above,  §  570. 
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Concep-  §  574.  Treaties  of  guarantee  are  conventions  by 
Objects  of  which  one  of  the  parties  engages  to  do  what  is  in  its 
Treaties^^  P^"^^^  to  secure  a  certain  object  to  the  other  party. 
Guarantee  treaties  may  be  mutual  or  unilateral.  They 
may  be  concluded  by  two  States  only,  or  by  a  number 
of  States  j  ointly .  In  the  latter  case,  the  single  guarantors 
may  give  their  guarantee  severally,  or  collectively,  or 
both.  And  the  guarantee  may  be  for  a  certain  period 
of  time  only,  or  permanent.  Guarantee  treaties  are 
admissible  according  to  Article  21  of  the  Covenant  of 
the  League  of  Nations,  provided  that  they  are  not 
inconsistent  with  its  terms.  Indeed  Article  10  of  the 
Covenant  itself  constitutes  a  treaty  of  guarantee. 

The  possible  objects  of  guarantee  treaties  are  nume- 
rous.^ It  suffices  to  give  the  following  chief  examples  : 
the  performance  of  a  particular  act  on  the  part  of  a 
certain  State,  as  the  discharge  of  a  debt,^  or  the  cession 
of  a  territory ;  certain  rights  belonging  to  a  State  ; 
the  undisturbed  possession  of  the  whole,  or  a  particular 
part,  of  its  territory ;  a  particular  form  of  con- 
stitution ;  a  certain  status,  as  permanent  neutrality,^ 
or  independence,*  or  integrity  ;  ^    particular  dynastic 

^  The  important  pai^t  that  treaties  *  Thus  Great  Bi-itain,  France,  and 

of  guarantee  play  in  politics  may  be  Russia   guaranteed,    by   the    treaty 

seen  from  a  glance  at  Great  Britain's  with  Denmark  of  July  13,  1863,  the 

guarantee  treaties.    See  Munro,  Eng-  independence  (but  also  the  monarchy) 

land's  Treaties  of  Guarantee,  in  the  of  Greece  (Martens,   N'.B.G.,    xvii. 

Law  Magazine  and  Review,  vi.  (1881),  pt.   ii.    p.  79).     The   United   States 

pp.  215-238.  of  America  has  guaranteed  the  inde- 

^  It  is  important  to  state  that  the  pendence  of  Cuba  by  the  Treaty  of 

guarantee    by    one    or   more  States  Havana  of  May  22,   1903  (Martens, 

of  the  discharge  of  a  debt  concerns  N.R.G.,  2nd  Ser.   xxxii.  p.  79);  of 

only   a    debt    between    two   States,  Panama  by  the  Treaty  of  Washington 

and  not  a  debt  of  a  State  to  private  of    November    18,     1903    (Martens, 

individuals.       Although    the    latter  N.R.G.,  2nd  Ser.  xxxi,  p.  599);  and 

may  likewise  be  guaranteed  by  one  of  Haiti  by  Article  14  of  the  Treaty 

or  more  States,  such  a  guarantee  is  of  Port-au-Prince  of  September  16, 

as  little  an   international  treaty  as  1915  (see  .4./.,  x.  (1916),  Supplement, 

the    guaranteed    loan    itself    is    an  p.  234). 

obligation  according  to  International  ^  Thus  the    integrity  of   Norway 

Law.      See  Meyer-Balding  in  Z.I.,  was   guaranteed   by  Great   Britain, 

xxvi.   (1916),   pp.   387-426,   and   the  Germany,  France,  and  Russia  by  the 

literature  there  quoted.  Treaty  of  Christiania  of  November  2, 

'  See  above,  §  95.  1907  (see  Martens,  N.R.G.,  3rd  Ser. 
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suooenion  ;    the  fiiltUinent  of  a  treaty  com-ludHd  by  a 
third  Stntiv 

§  575.  The  t'lTect  of  guarantee  treaties  ih  the  nn|M»'si-  K?Tr,to< 
tinii  of  tlu»  duty  U|)ou  the  gunniutors  to  do  what  is  m  J[*l^, 
their  power  in  onler  to  secure  the  guaranttHnl  ohj<H-trt.  *"•"' 
The  eonipulsioii  to  l)e  apphed  by  a  ^arantor  for  that 
purjHise  dejH'uds  upon  the  cinuinstaucea ;  it  may 
eventually  be  war.  Hut  the  duty  of  tlie  guarantor  to 
render,  even  by  eonipulsion,  the  promised  aasii^tance 
to  tlie  guaninteed  State  depends  u}>on  niany  conditions 
and  circumstances.  Thus,  first,  the  guaranteed  State 
must  request  the  guarantor  to  render  assistance.  When, 
for  iiLstance,  the  |X)sse8sion  of  a  certain  part  of  its 
territory  is  guaranteed  to  a  State  which,  after  its  defeat 
in  a  war  with  a  third  State,  agrees,  as  a  condition  of 
peace,  to  cede  the  territory  in  question  to  the  victor 
without  having  requested  the  inters'ention  of  the 
guarantor,  the  latter  has  neither  a  right  nor  a  duty  to 
interfere.  Thus,  secondly,  the  guarantor  must  at  the 
critical  time  be  able  to  render  the  required  assistance. 
When,  for  instance,  its  hands  are  tied  through  waging 
war  against  a  third  State,  or  when  it  is  so  weak  through 
internal  troubles,  or  other  factors,  that  its  interference 
would  ex|x>se  it  to  a  serious  danger,  it  is  not  bound  to 
fulfil  the  request  for  assistance.  So  too,  when  the 
guaranteed  State  has  not  complied  with  previous  advice 
given  by  the  guarantor  as  to  the  line  of  its  behaviour,  it 
is  not  the  guarantor  s  duty  to  render  assistance  after- 
wards. 

It  is  impossible  to  state  all  the  circumstances  ami 
conditioas  upon  which  the  fulfilment  of  the  duty  of  the 
guarantor  depends,  as  every  case  must  be  judged  upon 
its  own  merits.     And  it  is  certain  that,  more  frequently 

'•■       > •■•■"•• '-"-ign  Pow«r.     Sm  Ucr^m- 

t  !i«  Lot*  i^warUrijf  Rttmm, 

a .^. ...,„.... - ..,        --.  i.,.  js^-3«rt. 
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than  in  other  cases,  changes  in  political  constellations, 
and  the  general  development  of  events,  may  involve 
such  vital  change  of  circumstances  as  to  justify  ^  a 
State  in  refusing  to  interfere  in  spite  of  a  treaty  of 
guarantee.  It  is  for  this  reason  that  treaties  of 
guarantee  to  secure  permanently  a  certain  object  to  a 
State  are  naturally  of  a  more  or  less  precarious 
value  to  the  latter.  The  practical  value,  therefore, 
of  a  guarantee  treaty,  whatever  may  be  its  formal 
character,  would,  as  a  rule,  seem  to  extend  only  to 
the  early  years  of  its  existence,  while  the  original 
conditions  still  obtain. 
Effect  of  §  576.  In  contradistinction  to  treaties  constituting 
Guaran-^^  a  guarantee  on  the  part  of  one  or  more  States  severally, 
*®^-  the  effect  of  treaties  constituting  a  collective  guarantee 

on  the  part  of  several  States  requires  special  considera- 
tion. On  July  4,  1867,  Lord  Derby  maintained  ^  in  the 
House  of  Lords,  concerning  the  collective  guarantee 
by  the  Powers  of  the  neutralisation  of  Luxemburg, 
that,  in  case  of  a  collective  guarantee,  each  guarantor 
had  only  the  duty  to  act  according  to  the  treaty  when 
all  the  other  guarantors  were  ready  to  act  likewise  ; 
that,  consequently,  if  one  of  the  guarantors  themselves 
should  violate  the  neutrality  of  Luxemburg,  the  duty 
to  act  according  to  the  treaty  of  collective  guarantee 
would  not  accrue  to  the  other  guarantors.  This  opinion, 
although  approved  by  Viscount  Grrey,  then  British 
Secretary  of  State  for  Foreign  Affairs,  at  the  outbreak 
of  the  World  War  in  1914,  is  certainly  not  correct,^  and 
I  do  not  know  of  any  publicist  who  would,  or  could, 
approve  of  it.*  There  ought  to  be  no  doubt  that,  in  a 
case   of   collective   guarantee,    one   of   the   guarantors 

'  See  above,  §  539.  §  440  ;  and  Quabbe,  op.  cit.,  pp.  149- 

2  Hansard,  vol.   183,  p.   150;  see  159. 
Sanger    and    Norton,    op.    cit.,    pp. 

77-90.  ■*  See  now,  however,  Smith,  Inter- 

*  See    Hall,    §    113  ;    Bluntschli,  national  Law,  5th  ed.  (1918),  p.  144. 
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akme  oaddoI  be  odbiidered  bound  to  art  arrnrdiriff  to 
the  trMty  uf  guAnuit4^.     For  a  <  •« 

cAn  only  havt*  the  lueaniiig  that  the  gumnrntore  Hbould 
art  in  a  body.     Hut  if  oiw  uf  t)i<  '  .« 

vioUtM  the  objiHi  of  \iUi  own  ^....  of 

the  guAnuitoni  nuiuiin,  uiul  it  w  •  v  their  duty 

to  Act  Againiit  ttuch  faithli«s  cx>-guarantar.     If,  however, 
the  ni:  ^  and  thi*n>fore  the  ImmIv  of  the  gUArantore, 

were  i«.  ......le  the  very  object  of  tlieir  gt!-«^.'.t.^.   i\^ 

duty  to  act  againjit   them   would   not   a<  •   the 

minority.* 

Difierent,  however,  ia  the  c^uie  in  whu-h  a  number  of 
Powen  hB,ve  coiUtiiveiy  and  srttraily  guaninte«d  a 
certain  object.  Then,  not  only  hm  u  body  but  ahio 
individually,  it  i&  their  duty  to  interfere  in  any  caae  of 
viohition  of  the  object  of  guarantee. 

And  it  miwt  be  emphojiiiied  that  the  mere  i  ii 

a  number  of  States  guarantee  a  certain  object  to  .....  ::.i  r 
State  in  one  and  the  same  treaty  does  not  make  the 
guarantee  a  coUtrin^  guiirantee  ;  for  a  guarantee  is 
( Mllective  only  when  it  Ls  expres-^Iy  stated  to  be  ao,  by 
tli«'  Uiie  of  the  teriut*  *  collii  live  '  or  '  joint  '  or  the  like. 
However  thih  may  be,  since  the  Hritiiih  Foreign  Ottice 
defenda  a  peculiar  construction  of  the  term  *  collective 
guarantee,'  Powers  must  in  future  be  careful  to  define 
their  intention,  in  case  they  enter  into  a  treaty  of 
collective  guamiitee.  No  such  treaty  has  been  con- 
cluded since  1867. 

§  576a.    Different   from  real   guarant*-!*  tnatiee  are  i* 
such  treaties  as  dei-lare  the  |>olicy  of  the  parties  with  u 
regard  to  the  maintenam-e  of  their  t<  t ritorinl  stahu  fMo. 
Whereas  treaties  guaranteeing  the  :  .ince  of  the 

territorial  slaius  quo  engagi'  the  giiurantom  to  do  what 

*  8m     f  inrt      tkU      •l«U«k«fil        l^«.ilunii4;i(«B»cvUiictttClinaU*<iu 
Qaibhi.  cp.  €aL.  p.  IAS.  ::    .>i.'   : .J urmmXly  dimemmmd  UtmUm 

cr.      8a«  Ammmm»n,  kit. 
'  TWi   laaUI«to  ol   Itf— IIimmI  '^JA 
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they  can  to  maintain  such  status  quo,  treaties  declaring 
the  policy  of  the  parties  with  regard  to  the  maintenance 
of  their  territorial  status  quo  do  not  contain  any  legal 
engagements,  but  simply  state  the  firm  resolution  of 
the  parties  to  uphold  the  status  quo.  In  contradistinc- 
tion to  real  guarantee  treaties,  such  treaties  declaring 
the  policy  of  the  parties  may  fitly  be  called  pseudo- 
guarantee  treaties,  and  although  their  political  value 
is  very  great,  they  have  scarcely  any  legal  importance. 
For  the  parties  do  not  bind  themselves  to  pursue  a 
policy  for  maintaining  the  status  quo  ;  they  only  declare 
their  firm  resolution  to  that  end.  Further,  the  parties 
do  not  engage  themselves  to  uphold  the  status  quo,  but 
only  to  communicate  with  one  another,  in  case  the 
status  quo  is  threatened,  with  a  view  to  agreeing  upon 
such  measures  as  they  may  consider  advisable  for  the 
maintenance  of  the  status  quo.  To  this  class  of  pseudo- 
guarantee  treaties  belonged  two  sets  of  declarations 
which  were  of  considerable  diplomatic  importance  before 
the  World  War  : — 

(1)  The  declarations  ^  exchanged  on  May  16,  1907, 
between  France  and  Spain  on  the  one  hand,  and,  on 
the  other  hand,  between  Great  Britain  and  Spain,  con- 
cerning the  territorial  status  quo  in  the  Mediterranean. 
Each  party  declared  that  its  general  policy  with  regard 
to  the  Mediterranean  was  directed  to  the  maintenance 
of  the  territorial  status  quo,  and  that  it  was  therefore 
resolved  to  preserve  intact  its  rights  over  its  insular 
and  maritime  possessions  within  the  Mediterranean. 
Each  party  declared,  further,  that,  should  circumstances 
arise  which  would  tend  to  alter  the  existing  territorial 
status  quo,  it  would  communicate  with  the  other  party 
in  order  to  afford  it  the  opportunity  to  concert,  if 
desired,  by  mutual  agreement  the  course  of  action 
which  the  two  parties  should  adopt  in  common. 

^  See  Martens,  N.R.G.,  2nd  Ser.  xxxv.  p.  692,  and  3rd  Ser.  i.  p.  3. 
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(2)  The  deoUmtionfl  *  coiux*riiing  the  nuunt^iuinr^* 
uf  the  territoruU  MahtM  quo  in  the  North  Stm.  tu|{iitxl  at 
I^rhn  on  April  23,  1908,  by  (Jrwii  Hritain,  C 

I'  rk,    FruiM-e,    Ilolhiiul,    ami    S  •  •  ' 

J   the   iimiiitciiance  of   the  t<  i  » 

in  tiie  lialtic,  hi^niil  ut  8t.  Peteroburg,  on  the  Kanie  date, 
by  Germany,  lK*nniark,  Ku^wia,  and  Sweden.  The 
parties  deoliired  their  firm  rei*<jhition  to  j>n'.s«r\ .  *  ♦ 
the  rigfatB  of  all  the  |>artie,s  over  their  contino!  i 

iiujuliir  poasessiotiH  within  the  region  of  the  North  tSi*a 
and  of  the  Baltic  re^pet-tively.  And  the  partie**  con- 
cexned  further  declaretl  that,  should  the  e.\ 
torial  status  quo  be  thre^ttened  by  any  evenu  ..,...;*  .  . 
they  would  enter  into  comnmnication  with  one  anothtr, 
with  a  view  to  tigrecnng  upon  such  measure;*  a^  tluy 
might  coiii^ider  advisable  in  the  interest  of  the  main- 
tenance of  the  sUUus  quo. 

There  is  no  doubt  that  the  texts  of  the  declarations 
concerning  the  status  quo  in  the  North  Sea  and  the 
Baltic  stipulated  a  stricter  engagement  of  the  respective 
parties  than  the  texts  of  the  declarations  concerning 
the  ttaiu$  quo  in  the  Mediterranean,  but  iicitlit-r-  of 
them  comprised  a  real  legal  guarantee. 

§577.  Different  from  guarantee  treaties  are  treaUei^  irr«u«« 
of  protection.     Whereas  the  former  v  to  the  guar-  u^a 

an  tee  of  a  certain  object  to  the  guiirai.  I  <  '"  f.-.il..^ 

of  protection  are  trciities  by  which  strohj. 
eng:igo  to  protect  weaker  States  without  any  guarantee 
whatever.     A  treaty  of  pi-otectiun  niUftt,  however,  not 
be  confounded  with  a  treaty  of  protectorate.^ 

•  S<*  Marleat,  A'./f.W.,  Srd  Srr   I  (p      \*Vt^   fOn«idcr>    ihr    »lccUr»Tior»» 

pp.  17  And  IH.  '>>tiLX'Xiiir>K   li>c    Ni>nl>    .Sca  ^ui  lii« 

'  \VbcnrA«   QiuUic    (p.    97,  n.     1)  lUllio  u<    haxr    Iwwit  tx*\  iTuarftaU* 

oorreoUy  duuoa  the  cKAr»<.-t«r  uf  *  trrmtir*. 

rOAl    ICUAimtiUw    to    the    ilrrUrstioflB 

eoDcenunK    ihc    MediUTr%iM«ii,     he  *  he*  *boT«,  |  M. 
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COMMERCIAL  TREATIES 


Com- 
mercial 
Treaties 
in 
general. 


Taylor,  §  354— Moore,  v.  5§  7<)5-7<)0— Melle  in  Holtzendorff,  iii.  pp.  U3-25G 
—Liszt,  i5  28— Ullmann,  §  145— Bonfils,  No.  918— Despagnet,  No.  462— 
Pradier-Fod^r^,  iv.  Nos.  2005-2033— M^rignhac,  ii.  pp.  (388-693— 
Rivier,  i.  pp.  370-374— Fiore,  ii.  Nos.  1065-1077,  and  Code,  Nos.  853- 
864  —  Martens,  ii.  §§  51-55 — Steck,  Versuch  iiber  HandeU-  und 
Schifahrtsverlrdge  (1782) — Schraut,  System  der  Handehverlriige  und 
der  MeisthegiinMignvg  (1884) — Veillcovitch,  Les  Traites  de  Commerce 
(1892) — Nys,  Les  Origines  du  Droit  international  (1894),  pp.  278-294 — 
Herod,  Favoured  i^ation  Treatment  (1901) — Calwer,  Die  Meisthegim- 
atigung  in  den  Vereinigten  Staaten  von  Nord- America  (1902) — Glier,  Die 
meisthegtinstii/ungs-Klausel  (1906) — Cavaretta,  La  Clauaola  delta  Nazione 
pill  favorita  (1906) — Barclay,  Problems  of  International  Practice  and 
Diplomacy  (1907),  pp.  137-142 — Hornbeck,  The  Afost- Favoured- Nation 
Clause  (1910),  and  in  A.J.,  iii.  (1909),  pp.  394-422,  619-647,  and  798- 
827 — Weber,  System  dea  deutschen  Handelsvertrdge  (1912) — Teubern, 
Die  meistbegiinstigungs-Klatisel  (1913) — Hepp,  Thdorie  gdndrale  de  la 
Clause  de  la  Nation  la  plus  favorisee  (1914) — Crandall,  op.  cit.,  §§  172-177 
— Lehr  in  R.L,  xxv.  (1893),  pp.  313-316— Visser  in  R.I.,  2nd  Ser.  iv. 
(1902),  pp.  66-87,  159-177,  and  270-280— Lehr  in  R.L,  2nd  Ser.  xii. 
(1910),  pp.  657-668— Shepheard  in  the  Journal  of  the  Society  of  Com- 
parative Legislation,  New  Ser.  iii.  (1901),  pp.  231-237,  and  v.  (1903), 
pp.  132-136 — Oppenheim  in  the  Law  Quarterly  Review,  xxiv.  (1908), 
pp.  328-334 — Lederle  and  Springer  in  Z.I.,  xxvii.  (1918),  pp.  154-176 
and  314-322. 

§  578.  Commercial  treaties  are  treaties  concerning 
the  commerce  and  navigation  of  the  contracting  States, 
and  concerning  the  subjects  of  these  States  who  are 
engaged  in  commerce  and  navigation.  Incidentally, 
however,  they  also  contain  clauses  concerning  consuls 
and  various  other  matters.  They  are  concluded,  either 
for  a  hmited  or  an  unhmited  number  of  years,  and 
either  for  the  whole  territory  of  one  or  either  party, 
or  only  for  a  part  of  such  territory.  All  full  sovereign 
States  are  competent  to  enter  into  commercial  treaties, 
but  it  depends  upon  the  special  case  whether  half  and 
part  sovereign  States  are  likewise  competent.  Although 
competent  to  enter  upon  commercial  treaties,  a  State 
may,  by  an  international  compact,  be  restricted  in 
its  freedom  with  regard  to  its  commercial  pohcy.     Thus, 


.III. if  f..  t),.'  f'l.i.viM.t  1..I.  in    1919 

<  neAO0 
ol  Kebruarv  t.  all  tiic*  I'nucn*  which  have  paaM*> 

•ioiu>  '  •'  (rrwdom 

u  ,  . .  ilgana 

are    bound,   while   certain  cUu«m  of  the  TreatMi  of 

Pfeaoe  aro  in   fun^,  to  extend  to  all  the   Alhed  and 

\wocialed  8Uiet  every  privilege  in  regard  to  the  inipor- 

itaoo,  azportatioii,  or  trmniit  of  goodit  f^ninted  hy  them 
to  any  fomgii  cx>untr>'  whatever.'  Aiui  (loubtlew  a 
•amilar  obligation  will  be  impoMxi  on  Hungary  and 
Turkey. 

The  details  uf  i<»niim*n ih1  treatien  are,  for  the  moat 
part,  purely  tec-huic\a],  ojul  are,  thereiun*.  outaide  the 

ope   ol   a   general    treatiM^>   on    international    Law. 

lere  are,  however,  two  pomtii  of  great  importance 
.«aich  rv<|uire  diacuasion — namely.  t>-  ••  ••aiung  of 
ooatftuig-trade,  and  of  the  UH>Htfavoui<  n  cUum. 

§  579.  The  meaning  of  the  t«rm  ooaatmg- trade  *  in 
commercial  tiealieB  must  not  be  confounded  with  ita  ^^^tS« 
meaning  in  International  Law  generally.    The  mwming  "*  ^* 
of  the  term  in  iuteruiitional  Law  becomes  apparent  Tr 
through  ita  synon^'m  mbdag^ — that  ia,  na  \  from 

cape  to  cape  along  the  coaat,  combined  with  trading 
between  the  porta  of  the  coaat  oonoened,  without  going 
out  into  the  open  sea.  Therefore,  trade  between 
MameilUw  and  Nice,  between  Calaia  and  Ha\Te,  between 
London  and  Liverpool,  and  between  Dubhn  and  Belfaat 
is  ooaeting-trade,  but  trade  between  MarMiUcMt  aini 
Havre,  and  between  Loikdon  and  Lhibhn  in  not.  It  u  a 
iinjverBally  raoogniaed  rule  *  of  Inteniatioual  Law  that 
every  Uttoral  State  can  exi-lude  foreign  merrhantmen 

*  Hot  Tr«*iy  uf  fo^  «C>  '  Mw     0>||   it  li       t»    U«     Lmm 

Am4a  an  i  «tia  BdiaMw.  asucU 

ua  .t»««wii». 
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from  the  cabotage  within  its  maritime  belt.  Cabotage 
is  the  contrast  to  the  oversea  ^  carr3dng-trade,  and  has 
nothing  to  do  with  the  question  of  free  trade  from  or 
to  a  port  on  the  coast  to  or  from  a  port  abroad.  This 
question  is  one  of  commercial  poHcy,  and  International 
Law  does  not  prevent  a  State  from  restricting  to  vessels 
of  its  subjects  the  export  or  the  import  to  its  ports,  or 
from  allowing  such  export  or  import  under  certain 
conditions  only. 

There  is  no  doubt  that  originally  the  meaning  of 
coasting-trade  in  commercial  treaties  was  identical  with 
its  meaning  in  International  Law  generally,  but  there 
is  likewise  no  doubt  that  the  practice  of  the  States 
gives  now  a  much  more  extended  meaning  to  the  term 
coasting-trade,  as  used  in  commercial  treaties.  Thus 
France  distinguishes  between  cabotage  fetit  and  grand  ; 
whereas  fetit  cabotage  is  coasting-trade  between  ports 
in  the  same  sea,  grand  cabotage  is  coasting- trade  between 
a  French  port  situated  in  the  Atlantic  Ocean  and  a 
French  port  situated  in  the  Mediterranean,  and — 
according  to  a  statute  of  September  21,  1793 — both 
grand  and  fetit  cabotage  are  exclusively  reserved  for 
French  vessels.  Thus,  further,  the  United  States  of 
America  has  always  considered  trade  between  one  of 
her  ports  in  the  Atlantic  Ocean  and  one  in  the  Pacific 
to  be  coasting-trade,  and  has  exclusively  reserved  it  for 
vessels  of  her  own  subjects  ;  she  considered  such  trade 
to  be  coasting-trade  even  when,  before  the  Panama 
Canal  was  built,  the  carriage  took  place,  not  exclusively 
by  sea  around  Cape  Horn,  but  partly  by  sea  and 
partly  by  land  across  the  Isthmus  of  Panama.  Great 
Britain  has  taken  up  a  similar  attitude.     Section  2 

^  It  must  be  emphasised  that  navi-  — is  not  coasting-trade  but  oversea 
gation    and   trade   from    abroad   to  trade,    provided   that   all    the    pas- 
several    ports    of     the    same    coast  sengers  and  cargo  are  shipped  from 
successively  —  for     instance,     from  abroad. 
Dover  to  Calais  and  then  to  Havre 
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of  the  Navigation  Act  of  1849  (12  &  13  Vict.  c.  29) 
enacted  that  '  no  goods  or  passengei-s  shall  be  carriwl 
coastwise  from  one  part  of  the  United  Kingdom  to 
another,  or  from  the  Isle  of  Man  to  the  I'nited  Kingdom, 
except  in  British  ships,'  and  thereljy  dechired  trade 
between  a  port  of  England  or  Scotland  to  a  port  of 
Ireland  or  the  Isle  of  Man  to  be  coasting- trade  exclusively 
reserved  for  British  ships,  in  spite  of  the  fact  that  the 
open  sea  flows  between  these  port.s.  And  although 
the  Navigation  Act  of  1849  is  no  longer  in  force,  and 
this  country  now  does  admit  foreign  ships  to  its  coasting- 
trade,  it  nevertheless  still  considers  all  trade  between 
one  port  of  the  United  Kingdom  and  another  to  be 
coasting-trade,  as  becomes  apparent  from  §  140  of 
the  Customs  Consolidation  Act  of  July  24,  1876 
(39  &  40  Vict.  c.  36).  Again,  Germany  declared  by  a 
statute  of  May  22,  1881,  coasting-trade  to  be  trade 
between  any  two  German  ports,  and  reserved  it  for 
German  vessels,  although  vessels  of  such  States  could 
be  admitted  as  on  their  part  admitted  German  vessels  to 
their  own  coasting-trade.  Thus  trade  between  Koenigs- 
berg  in  the  Baltic  and  Hamburg  in  the  North  Sea  is 
coasting-trade. 

These  instances  are  sufficient  to  demonstrate  that 
an  extension  of  the  original  meaning  of  coasting-trade 
has  really  taken  place,  and  has  found  general  recogni- 
tion. A  great  many  commercial  treaties  have  been 
concluded  between  such  countries  as  established  that 
extension  of  meaning  and  others,  and  these  commercial 
treaties  no  doubt  make  use  of  the  term  coasting-trade 
in  this  its  extended  meaning.  It  must,  therefore,  be 
maintained  that  the  term  coasting- trade  or  cabotage  as 
used  in  commercial  treaties  has  acquired  the  following 
meaning  :  Sea-trade  between  any  two  ports  of  the  same 
country  whether  on  the  same  coast  or  different  coasts, 
provided  always  tlutl  the  differoU  coasts  are  all  of  tliein 
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the  coasts  of  one  and  the  same  country  as  a  'political 
and  geographical  unit,  in  contradistinction  to  the  coasts  of 
colonies  or  dominions  of  such  country. 

In  spite  of  this  established  extension  of  the  term 
coasting- trade,  it  did  not  include  colonial  trade  until 
nearly  the  end  of  the  nineteenth  century.^  Indeed, 
when  Russia,  by  uhase  of  1897,  enacted  that  trade 
between  any  of  her  ports  should  be  considered  coast- 
ing-trade, and  be  reserved  for  Russian  vessels,  this  did 
not  comprise  a  further  extension  of  the  conception  of 
coasting-trade.  The  reason  was  that  Russia,  although 
her  territory  extended  over  different  parts  of  the  globe, 
was  a  pohtical  and  geographical  unit,  and  there  was  one 
stretch  of  territory  only  between  St.  Petersburg  and 
Vladivostock.  But  when,  in  1898  and  1899,  the  United 
States  of  America  declared  trade  between  any  of  her 
ports  and  those  of  Porto  Rico,  the  PhiHppines,  and  the 
Hawaiian  Islands  to  be  coasting- trade,  and  conse- 
quently reserved  it  exclusively  for  American  vessels, 
the  distinction  between  coasting- trade  and  oversea  or 
colonial  trade  fell  to  the  ground.  It  is  submitted  that 
this  American  extension  of  the  conception  of  coasting- 
trade,  as  used  in  her  commercial  treaties  before  1898,  is 
inadmissible,^  and  contains  a  violation  of  the  treaty 

^  See  details  in  Oppenheim,  foe  ci^.,  the   statute    could    not    come    into 

pp.    331-332,  but   it  is  of  value   to  force   before   February  1,   1892,  be- 

draw   attention    here    to   a   French  cause  Article  2  of   the   treaty  with 

statute  of  April  2,   1889.     Whereas  Belgium  of   October  31,    1881,   and 

a    statute    of    April    9,    1866,    had  Article  21  of  the  treaty  with  Spain 

thrown     open    the     trade    between  of  February  6,   1882 — both   treaties 

France  and  Algeria  to  vessels  of  all  to    expire    on    February   1,    1892 — 

nations.  Article  1  of  the  statute  of  stipulated   the   same   treatment  for 

April 2,  1889,  enacts:  '  La  navigation  Belgian  and  Spanish  as  for  French 

entre  la  France  et  I'Alg^rie  ne  pourra  vessels,    cabotage     excepted.      It    is 

s'effectuer  que  sous  pavilion  f rangais. '  quite  apparent  that,  if  France  had 

This  French  statute  does  not,  as  is  declared  trade  between  French  and 

frequently   maintained,  declare   the  Algerian  ports  to  be  coasting-trade 

trade  between  France  and  Algeria  to  in  the   meaning   of   her  commercial 

be  coasting-trade,  but  it  nevertheless  treaties,  the  expiration  of  the  treaties 

reserves   such   trade  exclusively  for  with   Belgium  and  Spain   need   not 

French  vessels.     The  French  Govern-  have  been   av/aited  for  putting  the 

ment,  in  bringing  the  bill  before  the  law  of  April  2,  1889,  into  force. 
French  Parliament,   explained   that  ^  In  the  case  of  Huus  v.  New  York 
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rights  of  the  other  contracting  parties.  Should  these 
parties  consent  to  the  Aineric4in  extension  of  the  mean- 
ing of  coa>sting-tnule,  and  should  other  countries  fuUow 
the  American  lead,  and  apply  the  term  coa-sting-tnule 
indiscriminately  to  trade  along  their  coa«t.s  and  to  their 
colonial  trade,  the  meaning  of  the  term  would  tiien 
become  trad*'  between  any  tuH)  jxyrts  which  are  under  the 
tovercuiuttf  of  the  samv  Sdtfc.  The  distinction  betwe«Mi 
roasting- trade  and  colonial  trade  would  then  become 
void,  and  the  last  trace  of  the  synonymity  between 
(oasting-trade  and  cabotage  would  liave  disappeared. 

§  580.  Most  of  the  commercial  treaties  of  the  nine-  M«inmK 
teenth  century  contain  a  stipulation  which  is  character-  Hx^u'IiLd 
ised  as  the  most -favoured -nation  clause.  The  wording  ^J^"^" 
of  this  clause  is  by  no  means  the  same  in  all  treaties, 
and  its  general  form  has  therefore  to  be  distinguished 
Irom  several  others  which  are  more  specialiseil  in  their 
wording.  According  to  the  most-fa voured-natiou  clause 
in  its  general  form,  all  favours  which  either  contracting 
party  has  granted  in  the  past,  or  will  grant  in  the  future, 
to  any  third  State  must  be  granted  to  the  other  party. 
But  the  real  meaning  of  this  clause  in  its  general  form 
has  been  controverted  ever  since  the  United  States  of 
America  entered  into  the  Family  of  Nations,  and  began 
to  conclude  commercial  treaties  embodying  it.  \Miereas, 
in  former  times,  the  clause  was  considered  obviously  to 
have  the  effect  of  causing  all  favours  granted  to  any 
one  State  at  once  and  unconditionally  to  accrue  to  all 
other  States  having  most-favoured-nation  treaties  with 
the  grantor,  the  United  States  contended  that  these 
favours  could  accrue  to  such  of  the  other  States  oidy  as 

and  l^urto  Htcii  Sirninahip  l'v.,(\'M\)  I'orto    Kic^n  Aol,  and    l«r>-«us«?.  ac 

1*2    U.S.    :<1»*J,   th«-   ciurt    W&J4    com-  oonliiiK     to     the  pn^ciiix.-     of     ihm 

pelletl    t<»    coiitii!                                       '  '                               -  -    •  ,'.,ry      Uw 

tbe    t<;rTU     ^^l«^•  ■•  ni»t»oii»l 

betwwn     any     Ann  .,-.,.  ,     _..     ri),    »i»d 

I'orto  Rico,   Ux-aut^  7"**  Panama     Canal 

w»«  reoo|^Mxi   by  >«. _ im,  pp  40  4i 
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fulfilled  the  same  conditions  under  which  these  favours 
had  been  allowed  to  the  grantee.  The  majority  of  the 
commercial  treaties  of  the  United  States,  therefore,  do 
not  contain  the  most-favoured-nation  clause  in  its 
general  form,  but  in  what  is  called  its  conditional, 
qualified,  or  reciprocal  form.  In  this  form  it  stipulates 
that  all  favours  granted  to  third  States  shall  accrue  to 
the  other  party  unconditionally,  in  case  the  favours 
have  been  allowed  unconditionally  to  the  grantee,  but 
only  under  the  same  compensation,  in  case  they  have 
been  granted  conditionally.  The  United  States,  however, 
has  always  upheld  the  opinion  that,  even  if  a  com- 
mercial treaty  contains  the  clause  in  its  general,  and 
not  in  its  qualified,  form,  it  must  always  be  interpreted 
as  though  it  were  worded  in  its  qualified  form,  and 
the  Supreme  Court  of  the  United  States  has  confirmed  ^ 
this  interpretation. 

Now  nobody  doubts  that,  according  to  the  qualified 
form  of  the  clause,  a  favour  granted  to  any  State  can 
only  accrue  to  other  States  having  most-favoured- 
nation treaties  with  the  grantor,  provided  they  fulfil 
the  same  conditions,  and  offer  the  same  compensations 
as  the  grantee.  Again,  nobody  doubts  that,  if  the  clause 
is  worded  in  its  so-called  unconditional  form,  stipu- 
lating that  a  favour  should  accrue  to  other  States 
whether  it  was  allowed  to  the  grantee  gratuitously  or 
conditionally  against  compensation,  all  favours  granted 
to  any  State  accrue  immediately  and  without  condi- 
tion to  all  the  other  States.  However,  as  regards  the 
clause  in  its  general  form,  what  might,  broadly  speaking, 
be  called  the  European  interpretation  is  confronted  by 
the  American  interpretation.  This  American  inter- 
pretation is,  I  believe,  unjustifiable,  although  it  is  of 
importance  to  mention  that  two  European  writers  of 

^  See  Bartram  v.  Robertson,  122  U.S.  116,  and  Whitney  v.  Robertson, 
124  U.S.  190. 
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such  authority  as  MarteuM  (ii.  p    225)  and  WestUke 
(i.  p.  294)  approve  of  it. 

It  hiis  Ihh'Ii  su^'ui^steti  '  that  the  t<)ntn)vcniy  8h<ml(i 
be  bnmpht  In-ion'  thi-  Haj^H*  Court  of  Arbitration  ;  yet 
the  I'liittHl  Slates  will  never  ronK<Mit  to  this.  Thotto 
States  which  roinplain  of  the  American  interpretation 
hail  then»fore  better  notify  their  coininenial  treaties 
with  tlie  I'liiteil  States,  and  insiTt  in  new  treaties  the 
iuost-faV(niriHl-nation  ehiu.se  in  such  a  form  aw  puta 
matters  beyond  all  iloubt.  So  much  is  certain,  a  State 
that  at  present  enters  into  a  conmiercial  treaty  with 
the  United  States  comprising  the  clause  in  it^  general 
form  cannot  complain  -  of  the  American  interpretation, 
which,  whatever  may  be  its  merits,  is  now  a  matter  of 
common  knowledge.^ 

VI 

l^IOXS    CONCERNING    COMMON  NONPOLmCAL 
INTERESTS 

Ny«,  ii.  pp.  311  318— M«rignh»c,  ii.  pp.  694  732-I>B«»mp»,  Lm  Qfifet 
inUrmUionaiLr  et  Icur  Avenir  (lSi»4)-Moj'nier,  I^*  Burtaux  imUr 
uaiiomaux  de»  C/mofU  umiwtUeM  (1892)  —  Poinaard.  7^4  rnion*  et 
JCmUnUt  nUermtUiomaU*  (2nil  ed.  1901)— Rriiiech,  FuNic  Jntrrmalumal 
riMOiu{1911),  Andin^.y..i.  (1907).  pp.  579  6i3.  wul  iii.  (1909).  pp.  I  45 
— 8»yre,  KxprrimfiUt  m  JntrnteUumal  Administnitum  (1919)— R«ti»ult 
in  R.O.,  iii.  (1S90).  pp.  14  ib— iiuiUois  ii»  H.d.,  xiii.  (1915).  pp.  5  1/7. 

§  581.  The  development  of  international  intercourse  obi<«t  d 
has  called  into  existence  innumerable  treaties  for  the  uniooi. 
purpose  of  satisfying  economic,  and  other  non-pohtical, 
interests  of  the  several  States.     Each  nation  concludes 

*  8eeB«rcUy.  op.  ru.,  pp.  I42mm1  Uvoured  nauon      eUoM.       IU^*r« 

I5Q  must  be  nltttroA  for  fiuthM-  uifor- 

»  See  •bove.  #554(10).  in»tioo  to  Ui«  wurk*  •od  (Wtio**  ol 

'  It  ii   not   poMible  in  *  gooMml  Calwer.    Herod.    GU«r,    QiVM«M*. 

-mU**    on    Int«nutUonAl    l^w  to  Vimer,    Melle.    and    othan   4»a««l 

^     '  tiuU  ol  U»«  hirtory,  «v--.  v-<.,rr  ^  .">      >^mlm>MM%, 

■ii»,  th»  appiioaOon.  '  »•  ^•'•• 

-...  ....^.,  .ciAUon  oC  tke  »o«t-  ^. 


752  IMPORTANT   GROUPS   OF   TREATIES 

treaties  of  commerce,  of  navigation,  of  extradition,  and 
of  many  other  kinds  with  most  of  the  other  nations, 
and  tries  in  this  way,  more  or  less  successfully,  to  foster 
its  own  interests.  Many  of  these  interests  are  of  such 
a  particular  character,  and  depend  upon  such  individual 
circumstances  and  conditions,  that  they  can  only  be 
satisfied  and  fostered  by  special  treaties,  from  time  to 
time  concluded  by  each  State  with  other  States.  Yet 
experience  has  shown  that  the  several  States  have  also 
many  non-pohtical  interests  in  common,  which  can 
better  be  satisfied  and  fostered  by  a  general  treaty 
between  a  great  number  of  States  than  by  special  treaties 
separately  concluded  between  the  several  parties. 
Therefore,  since  the  second  half  of  the  nineteenth  century 
such  general  treaties  more  and  more  came  into  being, 
and  it  is  certain  that  their  number  will  in  time  increase. 
Each  of  these  treaties  created  what  is  called  a  Union 
among  the  contracting  parties,  since  these  parties  united 
for  the  purpose  of  settling  certain  subjects  in  common. 
The  number  of  States  which  are  members  of  these  Unions 
varies,  of  course  ;  and  whereas  some  of  them  will  cer- 
tainly become  in  time  universal  in  the  same  way  as  the 
Universal  Postal  Union,  others  will  never  reach  that 
stage.  But  all  the  treaties  which  have  created  these 
Unions  are  general  treaties,  because  a  lesser  or  greater 
number  of  States  are  parties,  and  these  treaties  have 
created  so-called  Unions,  although  the  term  '  Union  '  is 
not  always  made  use  of  .^ 

5816.  At  the  Peace  Conference  at  Paris  in  1919,  the 
Alhed  and  Associated  Pov/ers  availed  themselves  of  the 
opportunity  to  review  the  existing  general  treaties  of 

^  A    general    treatise    on    Public  recht,    which   is   to   comprise    three 

International  Law  cannot  attempt  to  volumes,    and    of    which    the    first 

go  into  the  details  of  these  Unions  ;  volume  appeared  in  1910.     See  also 

it  is  really  a  matter  for  monographs  Reinsch,  Public  International  Unions 

or  for   a   treatise   on   International  (1911),  and  Niemeyer  in  ^.(r.,  xviii. 

Administrative  Law,  such  as  Neu-  (1911),  pp.  492-499. 
meyer's  Internationales  Verwaltungs- 
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an  eoononuc  or  technical  character. '  Treatim  of  thki 
laas  would  neom  to  correHpond  generally  with  what  ^JSTtST 
are  in  thi«  lKK)k  callini  nnioiiH  concerning  non-  ^*«**^ 
|H»litical  int4?rei8t^.  With  n»giirtl  to  Huch  trfatie«,  it  iit 
•  xprt'sslv  providcti  by  eiuh  of  the  Treatien  of  iV.i  •'  • 
oiil\  tlidse  whith  are  there  nientioiuHl  are  t*)  l>e  .. 
for  the  future  between  the  Central  Power  concerned  and 
the  Allied  and  .\s80ciat4*d  Powers  party  thereto.  Of 
the  treaties  so  mentioned,  some  are  to  Ix*  .:  '  •  as 
from  the  coming  into  force  of  the  Treaty  .  i  ,  j,C€, 
without  modification ;  others  are  to  be  subject  to 
special  stipulations  contained  in  the  Treaty  of  Peace; 
to  others  the  Central  Power  concerned  undertakes  to 
accede,  or  to  accord  ratification.^  Moreover,  the  treaties 
between  the  Principal  AlUed  and  Associated  Powers 
and  certain  minor  Allied  Powers  contain  pro\asions 
under  which  the  latter  undertake  to  accede  to  specified 
general  treaties.-  The  arrangements  made  at  the  Peace 
Conference  cannot  legally  modify  the  rights  of  States 
which  were  parties  to  any  particular  general  treaty,  but 
were  not  parties  to  the  Treaties  of  Peace ;  *  but  it  may 
be  a&sumed*  that  any  objection  raised  by  any  such  State 
would  be  adjusted  by  negotiation,  and  the  number  and 
pohtical  im|>ortance  of  the  Powers  which  were  repre- 
sented at  Paris  warrants  the  expectation  that,  in 
practice,  of  those  general  treaties  of  an  economic  or 
technical  character  to  which  one  of  the  Central 
Powers  is  a  party,  only  those  will  be  regarded 
as  being  in  force  which  are  enumerated  in  the 
Treaties  of  Peace.  In  point  of  fact,  as  will  appear  in 
the  remaining  paragraphs  of  this  volume,  almost  all 
general  treaties  of  importance  are  so  enumerated.  It 
is  important  to  emphasise  that  the  observations  made 

'   See  Section  ii  of  the  *  hU-^jnotuie  *  8**  »bor«,  f  MS. 

'.  l*ti*ea '  itt   thm   vtnouM  TnanUoa  of 
Pmm.  *  Th  I— pnoaihii  fur  tlus 

*  Aj  to  Umm  tr— tto.  MS  ftbov*.       mettioD  -    Um   ofknimm  m- 

I  <68A.  puMirl  to  iU 

VOL.  1.  3b 
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in  this  section  are  only  applicable  to  general  treaties  of 
an  economic  or  technical  character.  Moreover,  nothing 
here  said  is  to  be  taken  to  imply  that  these  treaties  were 
in  any  way  abrogated  by  the  World  War,  though  they 
were  suspended  as  between  belligerents.  (See  below, 
vol.  ii.  §  99.) 
Post  and  §  582.  Whereas  previously  the  States  severally  con- 
gSphs.  eluded  treaties  concerning  postal  and  telegraphic 
arrangements,  they  entered  into  Unions  for  this  purpose 
during  the  second  part  of  the  nineteenth  century  : — 

(1)  Twenty-one  States  entered  on  October  9,  1874, 
at  Berne,  into  a  general  postal  convention  ^  for  the  pur- 
pose of  creating  a  General  Postal  Union.  This  General 
Union  turned  into  the  Universal  Postal  Union  through 
the  Convention  of  Paris  ^  of  June  1, 1878,  to  which  thirty 
States  were  parties.  This  convention  has  several 
times  been  revised  by  the  congresses  of  the  Union, 
which  have  to  meet  every  five  years.  The  last  three 
revisions  took  place  at  Vienna,  Washington,  and  Eome 
respectively,  in  1891,  1897,  and  1906.  At  Rome  on 
May  26,  1906,  a  new  Universal  Postal  Convention  ^ 
was  signed  by  all  the  members  of  the  Family  of 
Nations  for  themselves  and  their  colonies  and  de- 
pendencies. This  Union  possesses  an  international 
office  seated  at  Berne. 

By  the  Treaties  of  Peace, ^  the  Central  Powers  under- 
take not  to  refuse  their  assent  to  the  conclusion  by  the 
new  States  (Poland,  Czecho-Slovakia,  etc.)  which 
accede  to  the  Conventions  of  1891,  1897,  and  1906, 
relating  to  the  Universal  Postal  Union,  of  the  special 
arrangements  referred  to  in  these  conventions.^ 

(2)  A  general  telegraphic  convention  was  concluded 

^  See  Martens,  N.R.G.,  2nd  Ser.  many,    Article   283;   with   Aitstria, 

i.  p.  651.  Article  235  ;  with  Bulgaria,  Article 

-  See  Martens,  N.R.G. ,  2nd  Ser.  163.     The  other  Treaties   of  Peace 

iii.  p.  699.  may  be  expected  to  contain  similar 

^  See  Martens,  iV.i?.(T.,  3rd  Ser.  i.  provisions. 

p.  355.  ^  SeeYischer,  Post  und  Telegraphie 

*  See  Treaty  of  Peace  with  Ger-  im  Weltverkehr  {1819) ;  Schroter,  Z)er 
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at  Paris  aj$  early  as  May  17.  1865,  and  in  1868  an  Inter- 
natiunal  Telograpli  OlHce  *  wa«  inatitutcd  at  henio. 
In  time  more  and  mure  States  joined,  and  the  ba^is  of 
tho  rnion  is  now  the  Convention  of  St.  Vv\*  I  - 
of  July  '22,  1875,  which  has  heen  amended  ..  .  ..d 
tinier,  the  lust  time  at  Lisbon  ^  on  June  11,  11X18. 

By  the  Trwities  of  Peace,  the  Central  Powers  undertake 
not  to  refu.se  their  consent  to  the  concluision  by  the  new 
States  which  accede  to  the  Conventioius  of  1875  and  11K)8, 
relating  to  the  International  Telegraphic  Union,  of  the 
special  arrangements  referred  to  in  these  conventions.* 

(3)  On  the  general  treaty  of  March  14,  1884,  for  the 
protection  of  submarine  telegraph  cables,*  see  above, 
§  287. 

(4)  A  general  radiotelegraphic  convention  and  an 
additional  convention  were  signed  on  November  3, 
1906,  at  Berlin.  They  were  replaced  by  a  convention 
signed  by  thirty  Powers  on  July  5,  1912,  at  London. 
The  International  Telegraph  Ofiice  at  Berne  serves  also 
as  the  office  for  the  International  Union  for  Radio- 
telegraphy.  The  Radiotelegraphic  Convention,  and  the 
stipulations  with  regard  to  it  in  the  Treaties  of  Peace, 
have  been  discussed  above.® 

§  583.  General  conventions  are  in  existence  in  the 
interest  of  transport  and  communication :  "— 

(1)  On  May  15,  1886,  two  conventions  were  signed 

Weli)"^' ■-■■■■•■   (1900);    R(jlland,    Dt  provi*ions. 

la    (  inrf    pottnU-    et    t^U-  *  S«e  Martens.  X.R.O.,  •2xy\  .v»r 

pra/,  :/i«    le/i    Ilrl'i'in*    irUfr-  xi.  p.  2M1.    Aci(iiliii..M.    t!.<- T:'  %•.  ;<■> 

>. '•     %'•   (1901);    i  ip,    Le*  of  Pe«o«  (witli  I 

Li'f        ■  ilfj'  univti  •  n.  with  Austria. 

'   -  I'.j  I    1  ;     '    r.  ^aria,  Article  167).  •» 

Dif   ,  •   ,'       I-   r    •-    /-   /(<  Ite  a^ain  applied  l>r'  f* 

(1876;.  thereto   without    lu -i'-.-AU- u,    awl 

*  See  Marteiu,  X.R.O'.,  2nd  Ser.  Hulj^aria  m  to  atcetlf. 

iii.  p.  «14.  •  See  MartenK,  .V.A'.''      "    '     >r. 

*  See  Martena,  X.R.G.,  3rd  Ser.        iii.   p.    147,  (tml  Trraty 

V.  p.  aOg.  No.     10.       Sc«-    abov.-.  J). 

*  See  Treaty  of  Peace  with  (ier-  and  ^^  2<J7««  aiid  .'^  >:  he 
many,  Article  283;  with  Austria,  literature  ooiM>«rnr>l  i-  :»;^  ** 
Article  235  ;  with  bulKaria.  Article  found. 

163.     The  other  Treaties  ui    I'eaoe  *  See  also  Uie  proviaooa  regarding 

nuy  be  axpeoted  to  uootain  aimiUr       transport  and  oummunioatioo  in  th« 
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Transport  at  Berne,  one  relating  to  the  technical  standardisation 
munica-  of  railways,  and  the  other  relating  to  the  seahng  of 
^^*^"*  railway  trucks  subject  to  customs  inspection.^  These 
two  conventions  were  revised  by  two  protocols,  signed 
at  Berne  on  May  18,  1907.^  According  to  the  Treaties 
of  Peace,  both  the  conventions  of  1886,  and  the  protocol 
of  1907  regarding  the  seahng  of  railway  trucks,  are  to 
be  again  apphed  between  the  parties  thereto.^ 

(2)  A  general  convention  *  was  concluded  on  October 
14,  1890,  at  Berne,  concerning  railway  transports 
and  freights.  The  parties — namely,  Austria-Hungary, 
Belgium,  France,  Germany,  Holland,  Italy,  Luxemburg, 
Russia,  and  Switzerland — form  a  Union  for  this  purpose, 
although  the  term  '  Union '  is  not  made  use  of.  The 
Union  possesses  an  international  office  ^  at  Berne, 
which  issues  the  ZeitscJirift  filr  den  internationalen 
Eisenbahn  Transport  and  the  Bulletin  des  Transports 
internationaux  far  chemins  defer.  Denmark,  Roumania, 
and  Sweden  acceded  to  this  Union  some  time  after  its 
conclusion.  Additional  conventions  were  made  on 
September  20,  1893,  July  16,  1895,  June  16,  1898,  and 
September  19,  1906.  By  the  Treaties  of  Peace  with 
Germany  ^  and  Austria,'^  the  High  Contracting  Parties 
renew,  in  so  far  as  concerns  them,  these  conventions 
regarding  transport  of  goods  by  rail ;  but  if  a  new  con- 
Treaties  of  Peace.  See  also  the  many,  Article  282 ;  with  Austria, 
convention  signed  at  Brussels  on  Article  234  ;  with  Bulgaria,  Article 
February    4,     1898,    by     Germany,        162. 

Belgium,   France,  and   Holland,  re-  *  See  Martens,  N.B.G.,  2nd  Ser. 

lating  to  the  tonnage  measurement       xix.  p.  289. 

of     vessels    for    inland    navigation  °  See  above,  §  470,  and  Kauf  mann, 

(Martens,  N.R.G.,  2nd  Ser.  xxviii.  Die  mitteleuropdischen  Eisenhahnen 
p.  733).  This  convention  is,  under  und  das  intemationale  offentliche 
the  Treaty  of  Peace  with  Germany,  Recht  (1893)  ;  Rosenthal,  Intema- 
to  be  again  applied  without  modiiica-  tionales  Eisenhahnfrachtrecht  (1894)  ; 
tion  between  the  parties  thereto  Magne,  Des Eaccordementsintematio- 
(see  Article  282).  naux  des  Chemins  de  Fer,  etc.  (1901) ; 

^  Martens,  N.R.G.,  2nd  Ser.  xxii.        Eger,    Das   intemationale    Ueberein- 
p,  42.  kommen  ilher  den  Eisenhahnfrachtver' 

"'  Martens,    N.R.G.,    3rd   Ser.  ii.       kehr  (2nd  ed.  1903). 
p.  878.  «  Article  366. 

^  See  Treaty  of  Peace  with  Ger-  '  Article  313. 


UNIONS  CONCERNING  NON-POLITICAL  nmtRwrre    757 

viMition  is  concludoti  within  five  yt^an*  to  replace  them, 
Cieriminy  and  AiLstria  are  to  U'  bound  by  it. 

(3)  A  general  convention  concerning  the  International 
Circulation  of  Motor  Vehicles*  waa  concluded  on  OctoU'r 
11.  HXH).  at  Paris.  The  original  signat(»ry  Powers  were  : 
limit  Britain,  Germany,  Austria-Hungary,  Belgium, 
Bulgaria,  Spain,  France,  GrecHie,  Italy,  Monaco,  Monte- 
negro, Holland,  Portugal,  Kounumia,  KuHsia,  Serbia. 
To  give  effect  to  this  convention  in  (ireat  Britain, 
Parliament  passed  in  1909  the  Motor  Car  (lnternati(jnal 
C^irculation)  Act,-  9  Kdw.  vil.  c.  37.  Under  the  Treaties 
of  Peace  this  convention  is  to  be  again  applied  as  between 
the  parties  thereto  without  modification. 

(4)  As  to  the  two  Brus.sels  ConventioiLs  of  September 
23,  1910,  one  for  the  unification  of  certain  rules  of  law 
with  respect  to  collisions,  and  the  other  for  the  unifica- 
tion of  certain  rules  of  law  with  respect  to  assistance 
and  salvage  at  sea,  see  above,  §§  265,  271. 

(5)  As  to  the  unratified  Convention  of  January  20, 
1914,  for  the  safety  of  hfe  at  sea,  see  above,  §  265. 

§  584.  On  September  9,  1886,  the  Convention  of  Copy 
Berne  was  signed  for  the  purpose  of  creating  an  Inter- 
national Union  for  the  Protection  of  Works  of  Art  and 
Literature.  The  Union  has  an  international  office^ 
at  Berne.  An  additional  Act  to  the  convention  was 
signed  at  Paris  on  May  4,  1896.  Since,  however,  the 
stipulations  of  these  conventions  did  not  prove  quite 
adequate,  the  *  Reviseil  •*  Berne  Convention  '  was  sigiicd 


'  See  Mart«ri6,  X.H.U.,  3nl  Str.  /»«/'■                                                      '  1; 

iii.   p.   834,  aiwi  Treaty  Ser.  (1910).  Rot                                                          '•• 

No.  18.  ^^"                                                           Z 

*  .See  alao  the  Motor  Car  (Inter-  Lit                                                          '" 

national      CireuUlion)      Order      in  /.<i     •  •-     u.    -.....,...  .    ..      v-i-J. 

Council,  1910.  and  Amending  Order  pp.  201  247. 

of  1912.  *  ^•-     """ 

»  .See   above,    §    Ml,    and    OrelU,  iv.  i 

r.cKu  (1H87)                         *  CWm/wf.  H^rju  ^^^-^  "  ^''**\K^,HtJ.  ^ 

etc.    (18M);    bnggt.     The    Law   q;  AritMiq^M  (Xn*}). 


X  R.  n  .  3nl  Ser. 
.  J* 


758        IMPOETANT  GROUPS  OF  TREATIES 

at  Berlin  on  November  13,  1908,  and  completed  by  an 
additional  protocol  signed  at  Berne  on  March  20, 
1914.  The  original  signatory  Powers  of  this  convention 
were  Great  Britain,  Germany,  Belgium,  Denmark, 
Spain,  France,  Haiti,  Italy,  Japan,  Liberia,  Luxemburg, 
Monaco,  Norway,  Sweden,  Switzerland,  Tunis ;  other 
States  acceded  later. ^  To  give  effect  to  the  Conven- 
tion of  Berne  of  1886,  Parliament  passed  in  1886  the 
'  Act  to  amend  the  Law  respecting  International  and 
Colonial  Copyright '  (49  &  50  Vict.  c.  33).  This  Act, 
however,  was,  in  consequence  of  the  '  Revised  Berne 
Convention  '  of  Berlin  of  1908,  repealed  by  §  37  of 
the  Copyright  Act,  1911  (1  &  2  Geo.  v.  c.  46)!!  and  §§  29 
and  31  of  the  latter  Act  now  deal  with  International 
Copyright. 

Commerce     §  585.  In  the  interests  of  commerce  and  industry  the 

Industry,  following  Unious  are  in  existence  : — 

(1)  On  July  5,  1890,  the  Convention  of  Brussels  was 
signed  for  the  purpose  of  creating  an  International 
Union  for  the  Publication  of  Customs  Tariff s.^  The 
Union  has  an  international  office  ^  at  Brussels,  which 
publishes  the  customs  tariffs  of  the  various  States  of 
the  globe.  Forty-five  States  were  members  of  the 
Union  before  the  World  War.  By  the  Treaties  of  Peace 
this  convention  is  to  be  again  applied  between  the  parties 
thereto  without  modification.* 

(2)  On  March  20,  1883,  the  Convention  of  Paris  ^  was 
signed  for  the  purpose  of  creating  an  International  Union 
for  the  Protection  of  Industrial  Property.  The  original 
members  were  :  Belgium,  Brazil,  San  Domingo,  France, 

^  By  Article  286  of  the  Treaty  of  to  them. 

Peace  with  Germanjr,  these  conven-  ^  See  Martens,  N.R.G.,  2nd  Ser. 

tions  are  again  to  be  applied  between  xviii.  p.  558. 

the  parties  thereto,  except  in  so  far  ^  See  above,  §  469. 

as  they  are  modified  by  the  Treaty  *  Treaty  of  Peace  with  Germany, 

of  Peace.     Austria  (Treaty  of  Peace  Article  282  ;    with  Austria,  Article 

with     Austria,     Article     239)     and  234  ;  with  Bulgaria,  Article  162. 

Bulgaria     (Treaty    of     Peace    with  ^  See  Martens,  N.R.G.,  2nd  Ser. 

Bulgaria,  Article  166)  are  to  accede  x.  p.  133, 


UNIONS   CONCERNING   NON-POLITICAL   INTRRB8T8      759 

Holland,  (Juatoinala.  Italy,  I*ortugal,  Salvador,  Serbia, 
Spain,  and  Switzerland.  Ureat  Britain,  Japan,  Denmark, 
Mexico,  the  United  StAten  of  America,  Sweden-Nonnay, 
(Jerniany,  (Hiba,  and  Aiustria-Ilun^ary  acceded  later. 
This  union  established  an  international  oftice  *  at 
lierne  ;  its  object  is  the  protection  of  patents,  trade- 
marks, and  the  like.  On  April  14,  1891,  at  Madrid, 
it  agreed  to  arrangements  concerning  false  indications 
of  origin  and  the  registration  of  trade-marks  ;  ^  and  an 
additional  Act  ^  Wiis  signed  at  Brussels  on  December  14, 
1900.  But  in  1911  a  conference  met  at  Wa.shington 
in  order  to  revise  the  previous  conventions,  and  on 
June  2,  1911,  was  signed  the  Internatiomd  Convention 
for  the  Protection  of  Industrial  Property,  which  is  now 
the  basis  of  the  Union."*  The  signatory  Powers  were 
Great  Britain,  Germany,  Austria-Hungary,  Belgium, 
Brazil,  Cuba,  Denmark,  San  Domingo,  Spain,  the  United 
States  of  America,  France,  Italy,  Japan,  Mexico, 
Norway,  Holland,  Portugal,  Sweden,  Switzerland,  and 
Tunis.  Most  of  these  States  have  ratified  the  con- 
vention. By  the  Treaties  of  Peace  with  Germanv  ^ 
and  Austria,®  these  conventions  are  to  be  again  applied 
between  the  parties  except  in  so  far  as  they  are  affecteil 
by  the  provisions  of  the  Treaties  of  Peace.  Bulgaria  " 
is  to  accede  to  them. 

(3)  On  March  5,  1902,  the  Convention  of  Brussels  • 
was  signed,  concerning  the  abohtion  of  bounties  on 
the   production   and   exportation   of   suirar.     An   addi- 


'     >.f    .ll>   Ac,     <    -Hi?. 

*  >ef    1                      iiyi^v'.   N«'.   7 

*  >..     Mut.-iiB.  X.R.O.,  'ind  Ser. 

and  No.    -                :  titeru.   .V.R.O., 

XJtii.    p.    20.^  ;     Pelletier    et     Vidal- 

3rd  S 

Noguet,      La      CoHifnlion      d' Union 

*    \                                      Vrticle  237. 

jMiurhi     f'rottctioii    lU    la     I'royrirt^ 

»  A... 

-    du    20    mars  18S3  et  Us 

•  See  Mart«n«,   -V.  A'  '     .  J:.!   ^-r. 

•                  '$  df    Rrfitwn  poUt^rirurrs 

x\xi.     I.      "272:     K .  .:                 I!  -."r- 

tlWJ2/;      i*iUet,     Lf     Ji/^itn<     inter 

.            .  -  • 

national  de  ia  Froprift^  industrtfllc 

1 

(1911). 

nt    J.. I.,    J.iui   .^«>t.    iu%.                      ,>. 

•  Soe  Marteiw.  X.H.G.,  2oa  Scr. 

150  158;  At}f\re  iu  R.a  . 

XXX.  p.  475. 

pp.  6C5  tt8y. 
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tional  Act  ^  was  signed  at  Brussels  on  August  28, 1907. 
A  Permanent  Commission  was  established  at  Brussels 
for  the  purpose  of  supervising  the  execution  of  the  con- 
vention.2  But  Great  Britain  and  Italy  withdrew  in 
1912,  and  the  convention  is  not  mentioned  in  the  Treaties 
of  Peace  ;  it  seems  therefore,  for  practical  purposes,  to 
be  no  longer  in  force. 

fu?r"^"        §  ^^^-  Three  general  conventions  are  in  existence  in 
the  interest  of  agriculture  : — 

(1)  On  June  7,  1905,  the  Convention  for  the  Creation 
of  an  International  Agricultural  Institute  ^  was  signed 
at  Rome  by  forty  States.  The  Institute  has  its  seat 
at  Rome.  By  the  Treaties  of  Peace  this  convention  is 
to  be  again  apphed  between  the  parties  to  it  without 
modification.* 

(2)  Owing  to  the  great  damage  done  to  grapes  through 
phylloxera  epidemics  a  general  convention^  for  the 
prevention  of  the  extension  of  such  epidemics  was 
concluded  on  September  17,  1878,  at  Berne.  Its  place 
was  afterwards  taken  by  the  convention  ®  signed  at 
Berne  on  November  3,  1881.  The  original  members 
were:  Austria-Hungary,  France,  Germany,  Portugal, 
and  Switzerland.  Belgium,  Italy,  Spain,  Holland,' 
Luxemburg,  Roumania,  and  Serbia  acceded  later.  A 
further  convention  was  signed  on  April  15,  1889.  By 
the  Treaties  of  Peace  these  conventions  are  to  be  again 
appHed  without  modification  between  the  parties  to 
them,  and  Bulgaria  is  to  accede  to  them.^ 

(3)  On  March  19,  1902,  a  general  convention  »  was 

^  See  Martens,  N.R.G.,  3rd  Ser.  i.        162. 

^'  2^11  .K         ..  .«o      ^  .^,  .'  ^^^  Martens,  N.R.G.,  2nd  Ser. 

See  above,  §§  452  and  471.  vi.  p.  261 

^r7?f?    ^oh"^^^  ^    ^?^'''     M^^tens,  «  See  Martens,  N. E.G.,  2nd  Ser. 

N.R.G.,    .3rd   Ser.    ii.    p.    238,    and        viii.  p.  435 


Treaty  Ser.   (1910),  No.   17;  Louis-  '  See  Treaty  of  Peace  with  Ger- 

n  n?ox'''       ?oo  .  f.  ^nternatioiiale,    i.  many.    Article  282  ;    with   Austria, 

^^fl^'  PP-  ^f-^^\              .  ,   ,,  Article  234  ;  with  Bulgaria,  Article 

See  Treaty  of  Peace   with  Ger-  167. 

many    Article   282;    with  Austria,  »  See  Martens,  N.R.G.,  2nd  Ser 

Article  234 ;  with  Bulgaria,  Article  xxx.  p.  686. 
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sijirned  at  Paris,  foiicerning  th«  preitervation  of  birdu 
useful  to  agriculturo,  by  Genimuy,  Austria-Hungary, 
Ik'Igium,  Spain,  France,  Greece,  Luxemburg,  Monaco, 
Norway,  Portugal,  Sweden,  Switzerland.  By  the  Treaties 
of  Peace  this  convention  is  to  be  again  applied  l>etwt»en 
the  parties  thereto  without  nioditi<atioii.  Bulgaria  is 
to  accede  to  it.^ 

§  587.  Apart  from  the  labour  Convention  (see  above,  w«i(«re 
§  5()8/),  general  treaties  are  in  existence  with  regard  to  "„jj 
the  welfare  of  the  working  classes  :  '^ —  ^"' 

(1)  On  September  -G,  1900,  was  signed  at  Berne  a 
convention  ^  concerning  the  prohibition  of  the  use  of 
white  phosphoms  in  the  manufacture  of  match&s.  The 
original  parties  were :  Germany,  Denmark,  France, 
Holland,  Luxemburg,  Switzerland.  Great  Britain  and 
some  other  States  acceded  later.  To  give  eflfect  to  this 
convention  in  Great  Britain,  Parhament  passed,  in 
1908,  the  White  Phosphorus  Mat<?hes  Prohibition  Act 
(8  Edw.  VII.  c.  42).  By  the  Treaties  of  Peace  this 
convention  is  to  be  again  applied  between  the  parties 
to  it  without  modification.  Austria  and  Bulgaria  are 
to  accede.* 

(2)  Likewise  at  Berne  on  September  26,  1906,  was 
signed  the  convention  ^  for  the  prohibition  of  night- 
work  for  women  in  industrial  employment.  The 
original  parties  were:  Great  Britain,  Gennany,  Austria- 

'  Se«  Trt^ty  of   Peace  with  <;er-  Pic  in  R.G.,   xi.   (19t>4),  p.  515,  xii. 

many,   Article    282;    with   Austria,  (1905).   p.  565,    xiv.  (1907).   u.    4'.*j. 

Article  234  ;  with  Buljjaria,  Article  xx.  (1913),  p.  752.     See  «: 

Iti7.  of  the  Inttrnational  A»*.  i 

*  See    <iemiua,     //    DirUto    inter-  Labour  LegisUtiun. 
nazionalt  del  Lai>oro  (li>l2)  ;  Sinzot,  j  j^^  Martens,   y.H.O..  3nl   Ser. 

•.'■4  inlematxonaxu:  pour  la   Pro-  jj  ^7-2^  ,^j^  Treaty  S«r.    (1909). 

<      d<»       Travatlieura      (1911);  Xo    4. 
McttiaiiD,      Le     Droit      iiUematiunal  '  „,  ,  ,.  •  ,    ,. 

uuvritr    (1913).     and    in     H.I.,    2nd  *  Se«   Treaty  of  Poaoeu.lh  Oer- 

Ser.    xiv.    (1912),    pp.    113-128.    388-  ™»ny.    '^'"l'®'*  .*'^'*^   T  A"'*"^ 

410;      Keicl.esbert;       InUnMlxufuiUr  Article  240;  With   Bul«ana.  ArUcle 

ArhfUrTKchutz     (1913);      l..uiuniast  h,  '*^7- 

DuK     yoikerrtcht    fwi<-A    Jem    Kriege  *  See  Mart«nB,  X.fl.lr.,  3ri 

(1917).   pp.   48-54;    Bauer.   ArUittr-  ii.    p.    8<Ji,  and  Treaty   Ser.    U    ■ 

tehutz  ttnd  Vdltfrii€mrin»cha/l  {191H) ;  No.  21. 
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Hungary,  Belgium,  Spain,  France,  Luxemburg,  Holland, 
Portugal,  and  Switzerland.  Italy  and  Sweden,  which 
had  signed  the  convention,  but  had  not  ratified  in  time, 
acceded  in  1910.  By  the  Treaties  of  Peace  this  con- 
vention is  to  be  again  applied  without  modification  be- 
tween the  parties  thereto.  Bulgaria  is  to  accede  to  it.^ 
Weights,  §  588.  One  Union  concerning  weights  and  measures 
Colnlg?.^'  ^^d  two  monetary  Unions  are  in  existence  : — 

(1)  In  the  interest  of  the  unification  and  improve- 
ment of  the  metric  system,  a  general  convention  ^  was 
signed  at  Paris  on  May  20,  1875,  for  the  purpose  of 
instituting  at  Paris  an  International  Office  ^  of  Weights 
and  Measures.  The  original  parties  were  :  Argentina, 
Austria-Hungary,  Belgium,  Brazil,  Denmark,  France, 
Germany,  Italy,  Peru,  Portugal,  Russia,  Spain,  Sweden- 
Norway,  Switzerland,  Turkey,  the  United  States  of 
America,  and  Venezuela  ;  but  Brazil  has  never  ratified, 
and  Venezuela  withdrew  in  1912.  Other  States  acceded 
later.  By  the  Treaties  of  Peace  this  convention  is  to 
be  again  applied  without  modification  by  the  parties 
thereto.* 

(2)  On  December  23,  1865,  Belgium,  France,  Italy, 
and  Switzerland  signed  the  Convention  of  Paris  which 
created  the  so-called  '  Latin  Monetary  Union  '  between 
the  parties  ;  Greece  acceded  in  1868.^  This  convention 
has  been  four  times  renewed  and  amended — namely,  in 
1878,  1885,  1893,6  ^nd  1920.  j 

Another  Monetary  Unioii  is  that  entered  into  by  ^ 
Denmark,  Sweden,  and  Norway,  by  the  Convention  of 
Copenhagen  '  of  May  27,  1873.  J 

^  See  Treaty  of  Peace  with  G-er-  many,    Article   282  ;    with   Austria,        1 

many,    Article  282  ;    with   Austria,  Article  234  ;  with  Bulgaria,  Article         ! 

Article  234;  with  Bulgaria,  Article  162. 

167.  *  See   Martens,   N.R.G.,   xx.   pp. 

2  See  Martens,  N.R.G.,  2nd  Ser.  688  and  694. 

i.  p.  663,  and  Guillaume  in  La   Vie  ®  See  Martens,  N.R.O.,  2nd  Ser. 

internationale,  iii.  (1913),  pp.  5-44.  iv.  p.  725,  xi.  p.  65,  xxi.  p.  285. 

^  See  above,  §  466.  ''  See  Martens,  JV.R.G.,  2nd  Ser. 

^  See  Treaty  of  Peace  with  Ger-  i.  p.  290. 
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Thoso  two  Viiitms  an*,  of  ctuirM*,  not  iied  in  the 

Trinities  of  IVaro,  btHaUHf»  no  (\ntral  i'..,.  .  ..  •-  ••  ''rty 
to  tlu*ni.  and  tlu'ir  applii ability  i«  wliolly  uil^  .  by 

the  proc'oiHiings  at  the  Peace  Conference  at  Paru  in  1919. 

On  November  22,  1892,  the  Intermitioiuil  Mom-tar)' 

Conference  *  met  at  Brussels,  where  the  fi." '  Stateis 

were    represented:     (Jreat    Britain,    Au-  uigary, 

Belpi\un,  Denmark,  France,  Germany,  Greece,  Holland, 
Ita!\.  Mexico,  Portugal.  Houmania,  Spain,  Sweden- 
N(U  way,  Switzerland,  Turkey,  and  the  United  States  of 
America.  The  deliberatioiiii  of  this  conference,  however, 
had  no  practical  result.* 

§  589.  On  March   15,   1886,   Belgium,   Brazil,   Italy,  o«*ui 
Portugal,  Serbia,  Spain,  Switzerland,  and  the  United  i„^J** 
States  of  America  signeil  at   Brussels   a  convention  ^ 
concerning   the   exchange   of   their  otlicial  document^i, 
and  of  their  scientific  and  literary  pubUcations,  in  so 
far  as  they  are  edited  by  the  Grovernmentfi.     The  same 
States,  except  Switzerland,  signed  under  the  same  date 
at  Brussels  a  convention  *  for  the  exchange  of  their 
journaux  officiels  ainsi  que  des  aniudes  et  des  documents 
parlemeiitaires.     These  two  conventions  are  not  referred 
to  in  the  Treaties  of  Peace,  because  none  of  the  Central 
Powers  was  a  party  to  them,  and  their  applical''^'*^-  '- 
unatiected  by  the  proceedings  at  the  Peace  Coin 
at  Paris. 

§  590.  In  the  interest  of  pubUc  health,  as  endangered  smju- 
by  cholera  and  plague,  a  number  of  so-called  sanitar)'  ""^ 
conventions  have  been  concluded  : — 

(1)  On  January  30,  1892,  Great  Britain,  Germany, 
Austria-Hungary,  Belgium,  Denmark,  Spain,  France, 
Greece,    Italy,    Holland,    Portugal,    Russia,    Sweden- 

'  Se«  ^Urt«n«.  N.R.G.,  2i»d  Scr  Ftnamtrerkt  (\V\»),  j.p.  «MS-901. 

vxiv.  pp.  KIT  478.  •  S««  MjutcaK  S.lt.U  ,  ted  8«r. 

'   Ontbe«»hulc«ubjri.-t,  M-trJ«l>Mrli,  liv.  p.  9t1. 

U*   (Amom/M/iu    munetatrKt   ilUll>.  *  M  MartMw.  X.S.G..  'ittJ  Sar. 

aod     Lippert,     iMts     mtermatiomait        xiv.  p.  'Atfi 
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Norway,  and  Turkey  signed  the  International  Sanitary 
Convention  of  Venice.^ 

(2)  On  April  15,  1893,  Germany,  Austria-Hungary, 
Belgium,  France,  Italy,  Luxemburg,  Montenegro, 
Holland,  Eussia,  and  Switzerland  signed  the  Cholera  Con- 
vention of  Dresden  ;  ^  but  Montenegro  has  not  ratified. 
Great  Britain  and  other  States  acceded  later. 

(3)  On  April  3,  1894,  Great  Britain,  Germany, 
Austria-Hungary,  Belgium,  Denmark,  Spain,  France, 
Greece,  Italy,  Holland,  Persia,  Portugal,  and  Russia 
signed  the  Cholera  Convention  of  Paris ;  an  additional 
declaration  was  signed  at  Paris  on  October  30,  1897.^ 
Sweden-Norway  acceded  later. 

(4)  On  March  19,  1897,  Great  Britain,  Germany, 
Austria-Hungary,  Belgium,  Spain,  France,  Greece,  Italy, 
Luxemburg,  Montenegro,  Turkey,  Holland,  Persia, 
Portugal,  Roumania,  Russia,  Serbia,  and  Switzerland 
signed  the  Plague  Convention  of  Venice  ;  an  additional 
declaration  was  signed  at  Rome  on  January  24,  1900.* 

(5)  For  the  purpose  of  revising  the  previous  cholera 
and  plague  conventions,  and  amalgamating  them  into 
one  document.  Great  Britain,  Germany,  Austria- 
Hungary,  Belgium,  Brazil,  Spain,  the  United  States  of 
America,  France,  Italy,  Luxemburg,  Montenegro, 
Holland,  Persia,  Portugal,  Roumania,  Russia,  Switzer- 
land, and  Egypt  signed  on  December  3,  1903,  the  Inter- 
national   Sanitary    Convention    of    Paris.  ^    Denmark, 

*  See  Martens,  iV.  R.  G. ,  2nd  Ser.  be  drawn  to  a  very  valuable  sugges- 
xix.  p.  261,  and  Treaty  Ser.  (1893),  tion  made  by  Ullmann  in  R.I.,  xi. 
No.  8.  (1879),    p.    527,    and    in   E.G.,    iv. 

^  See  Martens,  N.R.G.,  2nd  Ser.  (1897),  p.  437.     Bearing  in  mind  the 

xix.  p.  239,  and  Treaty  Ser.  (1894),  fact  that  frequently  in  time  of  war 

No.  4.  epidemics  break  out  in  consequence 

^  See  Martens,  N.R.G.,  2nd  Ser.  of   insufficient    disinfection    of    the 

xxiv.   pp.  516  and  553,  and  Treaty  battlefields,     Ullmann     suggests     a 

Ser.  (1899),  No.  8.  general  convention  instituting  neutral 

*  See  Martens,  H.R.G.,  2nd  Ser.  sanitary    commissions    whose    duty 
xxviii.    p.    339,    xxix.    p.    495,    and  would     be    to    take    all    necessary 
Treaty  Ser.  (1900),  No.  6.     See  also  sanitary  measures  after  a  battle. 
Loutti,  La  Politique  sanitaire  inter-  ^  See  Martens,  N.R.G.,  3rd  Ser.  i. 
nationale  (1906).     Attention  should  p.  78,  and  Treaty  Ser.  (1907),  No.  27. 
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Nonrmy.  Sweden,  kod  miie  otiier  8ut«  Toadad  klar. 
The  prvnouit  daniUiry  conveiitjoiui  reuuun  in  foire  (or 
tho«e  iiigiuiton'  l*owerN  who  du  not  bcconir  partiew  to 

tl'" ' fiition. 

the  pur|>atie  of  organining  the  I nt^niAtioual 
Oflice  of  Pubhc  iicalth  contemphiUxl  by  th«  HaniUry 
Convention  of  V&nn  of  IM-enibor  3,  1903.  Cin*at  Bntain, 
IWlgium,  Bruzil.  S|Miin,  the  riiiuxi  States  of  AmehcA. 
Knuioe,  Italy,  liollaiul,  Portugal,  Hu.vsia,  SwitxerUiul, 
and  Eg^^pt  nigned  at  Konie,  on  De<«*inUT  9,  1907,  an 
agreement  *  concerning  the  establuihment  of  such  an 
office  at  Paris.'      '  tui.  Hulgaria,  Sweden,  and  other 

States  acceded  i...^..  Hy  the  Treaties  of  Pea^-e  all 
these  six  conventioiiB  are  to  be  again  apphed  without 
modification  an  between  the  itartie8  thereto,  Bulgaria 
acceding  to  those  to  which  she  wa^  not  a  party.^ 

§  591 .  On  November  2l».  1906,  Great  Britain,  Germany,  vui^- 
AuKiriii- Hungary,  lii*Igiuin,  Bulgaria,  Demuark,  Spain,  "'*'■**■ 
the  I'nited  States  of  America,  France,  Greece,  Italy, 
Luxemburg,  Norway,  liollaiul,  Uusiua,  Serbia,  Sweden, 
and  Switz^Thuul  >i^iied  at  Brufiseln  an  agreement 
concerning  the  L'nilication  of  the  PharmaoopGoial 
Formulas  for  Potent  Drugs.  ^  By  the  Treaties  of  Peace 
this  convention  is  to  be  again  applied  without  modifica- 
tion between  the  parties  to  it.* 

591a.  In  order  to  refTi'' •  'he  trade  in,  and  control  Op»«i 
the  use  of,  opium  and  >  i  drugs,  a  large  number 

of  States  met  at  the  Hague,  and  signed,  on  January  23, 
1912,  an  International  Opium  Convention.^      But  the 

U.    p     '^13.    Aivl     . 

No  «  .^  kUrtMM.  y.M.O,  SH  Bm. 

*  A   tiinhtt    ...  .<«  t.    |k.   m.  mhI  TrMty  Urn.  (1907). 
«M  ugcv^i  •'.  l\  17.  No    in 

1912,  by  •  Ur^r  r«,            '                      v  ai    Pmcw  witfc  Cm 

but  ii'MTt       :   >i  I  <«n  bm:                  ■'   tUi    wiUi   A —Mia. 

r»u6c<i  Ua  ArUoU  £U .  wtxk  Bd^MM.  Afttite 

*  S«!    1jc*.>   .  ■«»•  •  PmrL     Pmptrt^     Utm-.     No.     fl 
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convention  was  not  brought  into  force.  A  further 
conference  was  held  at  the  Hague  in  1914,  and  in  accord- 
ance with  resolutions  adopted  by  it,  a  special  protocol 
was  opened  for  signature,  so  that  the  convention  might 
be  brought  into  operation.^  The  World  War  inter- 
vened ;  but  after  its  conclusion  the  Treaties  of  Peace 
provided  that  the  convention  was  to  come  into  force 
immediately.  Ratification  of  the  Treaties  of  Peace  was 
to  be  regarded  as  equivalent  to  ratification  of  the  con- 
vention and  the  signature  of  the  special  protocol ; 
and  the  High  Contracting  Parties  agreed  to  enact  the 
legislation  necessary  to  give  effect  to  the  convention 
without  delay.^ 
Human-  §  592.  In  the  interest  of  humanity  and  public  morality 
PuWkf  three  Unions — although  the  term  '  Union '  is  not  made 
Morality,  use  of  in  the  treaties — have  been  established,  namely, 
that  concerning  slave  trade,  that  concerning  the  so- 
called  white  slave  traffic,  and  that  concerning  obscene 
publications  ;  but  the  first  of  these  appears  to  be  no 
longer  in  existence. 

(1)  A  treaty  concerning  slave  trade  ^  was  concluded 
as  early  as  1841  between  Great  Britain,  Austria,  France, 
Prussia,  and  Russia.  And  Article  9  of  the  General  Act 
of  the  Berlin  Congo  Conference  of  1885  likewise  dealt 
with  the  matter.  But  it  was  not  until  1890  that  a 
Union  for  the  suppression  of  the  slave  trade  came  into 
existence.  This  Union  was  established  by  the  General 
Act  *  of  the  Brussels  Conference,  signed  on  July  2,  1890, 
and  possessed  two  international  offices,^  namely,  the 
International  Maritime  Office  at  Zanzibar  and  the 
Bureau  Special  attached  to  the  Foreign  Office  at 
Brussels.     However,  the  General  Act  of  the  Brussels 

^  Pari.     Papers,     Misc. ,    No.     4  '  See  above,  §  292. 

(1915).  *  See  Martens,  N.R.O.,  2nd  Ser. 

'^  Treaty  of  Peace  with  Germany,  xvi.  p.    3,  and   Treaty  Ser.    (1892), 

Article   295  ;   with  Austria,  Article  No.  7. 
247  ;  with  Bulgaria,  Article  174.  ^  See  above,  §  468. 
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(oulerencr  ^v•-  -^'-iKMilcti  :•-  '-•••vrfl©  the  pMtiM  to  a 
new  conviMi!  jiUHi  at  muiin  on  HoptamlMr 

10,  UMl^  which,  whiK*  cttnt4iining  an  undcrtitking  by 
them  to  Hec'Uit*  the  (oinplot4>  KnppniMUon  of  MUvcn', 
and  of  the  shivo  trade  by  hiiul ..    '  '  '  n|i» 

for  the  rontinuanoe  of   thi*  n  by 

the  HriLSM'ls  Geneml  Act.* 

(2)  On  May  18,  1904,  an  .4;ji. . ment  for  the  Kuppm>- 
iuon  of  the  whit  tniflir  -  waj»  signed  at  VdTW  by 
Great    Britain,   v.. ...... ny,    lk*l|fiuni,    13<*nniark,   8|Miin, 

Prance,  Italy,  llollaiui,   Portugal,  Huf>hia,  aiwl  Swi-den- 

Nonvay.     Other  Statos  acct*ded  later.     A  further  agn-e- 
ment  co-  _'  the  subject   wan  signed  at  Pariit  on 

May  4,  l'.*ivi,    j>>  ihirtocMi  State's.    The&e  convc  •■  

acconiing  to  the  Treaties  of  IVace,  to  be  aga 

as  between  the  parties  to  them  without  modification, 

and  Bulgaria  \a  to  accede.* 

(3)  On  December  21.  1904,  ./  - 
signed  at  the  Hague  a  conveni.  ...iii{  i  ••!.  ui 
hospital  ships  from  liarbour  ilues.  (Jreat  Britain  wa^j  not 
a  party  to  this  convention.*  By  the  Treaties  of  Peace 
this  convention  is  to  be  again  apphed  without  modifi- 
cation, as  between  the  parties  to  it,  and  Bulgaria  is  to 
accede.* 

(4)  On  May  4,  1910,  an  agreement  for  the  suppression 
of  obscene  pubUcations  •  was  signed  at  Paris  by  Great 

Britain,  Germany,   Au  •■     f^     -  -      »'  '  - »  -    -  ' 

DeiJinark,  Spain,  the  1 

Italy,    Holland,    Portugal,    Russia,    and    Switzerland. 


^  Mvt«ii                             Sm-. 

p.  IdO. UK-                         IV4Q6). 

NuL  M      S«»  ako  BaU,  i>w  h€i>am 

•>                                               Rvha  iti 

/ 

•  >^r     Tr,-,fX      of     P. 

A." 
I«7. 

*  ^-^    B.   mmd    f 

(>.  63M. 

M*rtcu..    .%    /.  1,  ,   Snl    Set. 

2UL  •ad  Ttmly  Sm.  (191.'). 

h  c, 


«^»    «  :t 


Vol*     Pm 


No.  ii. 


768        IMPORTANT  GROUPS  OF  TREATIES 

Other  States  acceded  later.     This  convention  is,   by 

the  Treaties  of  Peace,  to  be  again  apphed  between  the 

parties  to  it,  Bulgaria  acceding.^ 

Preserva-      §  593.  The    foUowing    general    treaties    have    been 

An?mli     concluded  for  the  purpose  of  preserving  certain  animals 

World,     in  certain  parts  of  the  world  : — 

(1)  In  behalf  of  the  preservation  of  wild  animals, 
birds,  and  fish  in  Africa,  the  Convention  of  London  ^ 
was  signed  on  May  19,  1900,  by  Great  Britain,  the 
Congo  Free  State,  France,  Germany,  Italy,  Portugal, 
and  Spain ;  Liberia  acceded  later.  However,  this 
convention  has  not  yet  been  ratified,  and  as  it  is  not 
referred  to  in  the  Treaties  of  Peace,  it  may  probably 
be  regarded  as  unhkely  to  secure  ratification.^ 

(2)  In  behaK  of  the  prevention  of  the  extinction  of 
the  seals  and  sea-otters  in  the  North  Pacific  Ocean, 
the  Pelagic  Sealing  Convention  *  of  Washington  was 
signed  on  July  7,  1911,  by  Great  Britain,  the  United 
States  of  America,  Japan,  and  Russia.  This  conven- 
tion is  unaffected  by  the  proceedings  at  the  Peace 
Conference  at  Paris,  because  none  of  the  Central  Powers 
are  parties  to  it. 

Private         8  594.  Various  general  treaties  have  been  concluded 

Inter-  ... 

national    for  the  purposc  of  cstabhshiug  uniform  rules  concerning 

^^^'        subjects  of  the  so-called  Private  International  Law  : — 

(1)  On  November  14, 1896,  a  general  treaty  concerning 

the  coDflict  of  laws  relative  to  procedure  in  civil  cases 

was  concluded  at  the  Hague.     But  this   treaty  was 

replaced  by  the  Convention  ^  of  the  Hague  of  July  17, 

^  See  Treaty  of  Peace  with  Ger-  Ser.  (1917),  No.  7).  A  convention 
many,  Article  282  ;  with  Austria,  was  signed  at  Sophia  between  Bui- 
Article  234 ;  with  Bulgaria,  Article  garia  and  Roumania  on  November 
167.  29,   1901,    regarding   fishing   in   the 

2  See  Martens,  N.R.G.,  2nd  Ser.  Danube  (see  Martens,  JV.K.G.,  2nd 

XXX.  p.  430.  Ser.    xxxiii.    p.    277,  and  Treaty  of 

'  A  convention  for  the  protection  Peace  with  Bulgaria,  Article  165). 

of   migratory    birds   was   signed   at  ,  g^^  ^^         g  234. 
Washington    on    August    lb,    1916, 

between  Great  Britain  (for  Canada)  *  See  Martens,  N.JR.G.,  3rd  Ser, 

and  the  United  States  (see  Treaty  ii.  p.  243. 
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1905.  which  wa-s  Hi^ncd  by  Ut^miaiiy,  AuHtrui-M"""«rT, 
Belgium,  iX'unmrk.  Spain,  France,  iuly,  Lu  f?. 

Norway,  Holland,  Portugal,  Houniania,  Huj«ia,  Sv 
and  Switzerland. 

(2)  On  June  12.  11K)2,  hkcwisc  at  the  ILi  re 
signixl  three  convenliuiLs  *  for  the  purjx>se  of  i ^  ig 
the  conflict  of  laws  couceriiing  marriage,  divorce,  ainl 
guardianship.  The  sigiuitory  Powers  were  Germany, 
Austria-ll             .  Belgium,  Spain,  France,   Italy,  Lux- 

ei!'^"!*^"     li wJ,   Portugal,  Houmania,    Sweden,  and 

S\s  lid. 

(3)  Again  at  the  Hague,  on  July  17,  1905,  were  aigOMl 
two  conventions  for  the  purpose  of  regulating  the 
conflict  of  laws  concerning  the  effect  of  marriage  upon 
the  personal  reUitioii:^  and  the  property  of  husband 
and  wife,  and  concerning  the  placing  of  adults  under 
guardians  or  curators.  The  signator)'  Powers  were 
V  .  France,  Italy,  Holland,  Portugal,  Houmania, 
a:.v.  .  ...  vlen.- 

It  would  appear  from  the  Treaties  of  Peace  that  only 
two  of  the;>e  conventions  are  to  be  again  apphed,  namely, 
the  Civil  Procedure  Convention  of  July  17,  1905,  and 
the  convention  for  the  protection  of  minors  of  June  12, 
1902  ;  moreover,  France,  Portugal,  and  Kouuiiinia  do 
not  intend  to  apply  the  Civil  Procedure  Convention 
for  the  future.^ 

§595.  The   first    Pan  Anicruau    Conference   held   at  At_c..u 
Washington  in  \b6\i  created  the  International  I'mou  *  ^^^^^ 
of  the  /Vmerican  Kepubhcs  for  prompt  collection  and 
distribution  of  commercial  information.'    This  Union 


I       V, 


r  MATleM.  .Vff.<V..  tol  8^.        BMUiy.     Arliel—    9fet.     «?       -'.l. 
li.  708,  715.  724.  AiwUiA,  Article*  2J4.  2». 


(MUM  (1911).  eOun  *  <UgeM  ol  •!!  «     «       . 

Um  Hac««  OoDTVBtioat  ooaoanwd.  *  »<««  BMrett,  1\$  Pmrn-Amenemk 

•  Sw  Tr^ly  of  Vmm  with  Hm        L'»mmK\^\\\. 

Vol    I.  3c 
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of  the  twenty-one  independent  States  of  America 
established  an  international  office  at  Washington, 
called  at  first  '  The  American  International  Bureau/ 
but  the  fourth  Pan-American  Conference,  held  at 
Buenos  Ayres  in  1910,  changed  the  name  of  the  office  ^ 
to  '  The  Pan-American  Union/  At  the  same  time, 
this  conference  considerably  extended  -  the  scope  of 
the  task  of  this  bureau,  so  as  to  include,  besides  other 
objects,  the  function  of  a  permanent  commission  of  the 
Pan-American  Conferences,  which  has  to  keep  the 
archives,  to  assist  in  obtaining  the  ratification  of  the 
resolutions  and  conventions  adopted,  to  study  or 
initiate  projects  to  be  included  in  the  progranmae  of 
the  conferences,  to  communicate  them  to  the  several 
Goverimients,  and  to  formulate  the  programme  and 
regulations  of  each  successive  conference. 
Science.  §  596.  In  the  interest  of  scientific  research  the  follow- 
ing Unions  ^  had  been  established  before  the  World 
War,  but  they  are  not  mentioned  in  the  Treaties  of 
Peace  among  the  treaties  of  an  economic  or  technical 
character  which  are  to  be  again  applied  as  between  the 
parties  thereto,  either  because  the  conventions  creating 
them  had  never  been  officially  published,  or  because 
there  was  no  desire  to  bring  them  into  operation  again.* 
(1)  On  October  30,  1886,  Great  Britain,  Germany, 
Argentina,  Austria-Hungary,  Belgium,  Denmark,  Spain, 
the  United  States  of  America,  France,  Greece,  Italy, 
Japan,  Mexico,  Norway,  Holland,  Portugal,  Roumania, 
Russia,  Sweden,  and  Switzerland  signed  a  convention 
at  Berlin  for  the  purpose  of  creating  an  International 

^  See  above,  §  467a.  dates   and   facts   mentioned   in   the 

^  SeeReinsch,  Public  International  text  are  based  on  private  informa- 

C/nions  (1911),  p.  117.  tion   and   such   information   as   can 

'  The     conventions     which    have  be   gathered   from  the  Annuaire  de 

created  these  Unions  would  seem  to  la     Vie    Internationale    (1908-1909), 

be  nowhere  officially  published,  and  pp.  389-401. 

are,  therefore,  nob  to  be  found  in  the  *  The  editor  has  been  unable  to 

Treaty  Series  or  in  Martens.     The  find  any  information  on  this  point. 
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Geodetic  AtneiAtioi..  i.-u;  »  uumlMr  ol 

Stetot  luul  eotared  at   1  an  ■■ortatioo  eoo- 

niing  gaodetio  work  in  Central  Kuru|M7.  and  in  1807 
Uie  aoope  of  tlie  ««ociation  wat  expanded  to  the  whole 
of  Europe  .  hut  it  wae  not  until  1886  that  the  fsodetie 
n-ork  of  tlic  wliolc  world  wae  made  the  object  ol  the 
Geodetic  AjMiHnation.     The  convuiitiuu  uf  1886,  however, 

.iS  rexitiod,  and  a  new  convention  wu  'm 

un  October   11.  18%.»     The  aMot ; 
the  World  War  arranged  an  int< :    . 
ever)'  three  jv^rs,  |>os8eHsc(l  a  centra! 

(2)  On  J  lily  28,    1903,   wa.s  signwl   at  urg  a 

n  for  tl  al 

'•     \ i...-  .,..  -' 

O!  'MX  at  Berlin.-     1 

m<  Cireat  Britain,  Germany,  Anstna- Hungary, 

I^'lgiuui.    iiulgaria.   Canada,   (  oin,   the    t'nit4?<l 

States  of  \ y.   .       c.  i  a  iv,  Japan,  Mexico, 

Noniay,  i.  i         mia,  Huasia,  Serbia, 

and  Switzeri  >ociation,  which  before  the 

World  War  arranged  an  international  conference  at  leant 
once   in  four   years,    had  a  oentnl  office  at 

Strusburg. 

(3)  On  May  11,  1901,  a  convention  was  aigned  at 
Christiania   for   the    International    Hydrographic   and 
Biologic  Investigation  <  '  Vorth  Sea.'    The  parties 
were    (Jreat     Britain,     (.-........;..     l^-lgiiini,     Denmark, 

Holland,   Norv^av,   HiLssia,  an«l    Swixiiii.     The 
tion  e-■^tabll•^lJ»xl  a  central  ofb<  • 


'  For  Ik*  tott  of  ihu  aim^tmHim,  |irfiiioMinr   of    Ite 

(itot-iMi).  p.  aa 

*  TiM  tost  ol  tku  iwiliw  U  •  For  t^  toit  of  iMs 

MA  mMiAwI  ia  tW  ill    ■■in  dt  !•  m»  Amwmmtrt  d*  im  fit 

rmLtmmmtMmmit  H 90S  1900 L  Ul  lU  (IBOC  1900).  ^  STT. 
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matic envoys 
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Pan-American  Union 
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munition 
Amos,  Sheldon,  109 
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167,  189 
Anglo-French  Agreement  (1904),  80, 

368 
.471710,  case  of  the,  393 
Annexation,  395 
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429,  462,  627,  674,  710 
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Antoninus  Pius,  407 
Anzilotti,  121 
Apocriaiarii,  540 
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Behring  Sea  Seal  Fisheries,  341, 
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Costa  Rica  Packet,  254 
Delagoa  Bay,  406 
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343,  348,  365,  368,  369 
Savarkar,  510 
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exterrit^jrinlity  of,  610  ■ 

foreign  territory  occupied  by,  607 
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of,  626,  757 
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Asylum,  right  of,  490,  564,  565 

men-of-war  and  other  vessels'  abuse 
of,  615 
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Attaches  of  Legation,  577 
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Attualita,  case  of  the,  614 
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Austin,  3,  114 
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Peace  Treaty,  150 

seat  of  legation  confiscated,  566 
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union  of,  155 

union  of,  dissolved,  36,   151,  155, 
720 
Austrian  Peace  Treaty,  92,  93,  150, 
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language  of  text  of,  704 

provisions  of,  726-727 

signatories  to,  725 
Authentic  interpretation,  700 
Aviation.     See  Aerial  navigation 
Avul-sio,  392 
Ayala,  99,  101 

Azerbaijan,  recognition  of,  191 
Azoflf,  Sea  of,  413 
Azuni,  412 
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Baker,  Sir  Sherston,  110 
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Brussels  {continued) — 

convention  concerning  sugar,  624, 

759 
maritime  conference,  426,  427,  432 
Bry,  George,  111 
Bryan,  arbitration  treaties,  86 
Bryan-Chamorro  Treaty,  224 
Bryce,  Viscount,  264 
Bucharest,  Treaty  of,  83,  90 
Buddhist  States,  31 
Buenos  Ayres,   Boundary  treaty  of 
(1881),  between  Argentina  and 
Chili,  349,  679,  712 
Buffer  States,  172 
Bukovina,  international  position  of, 

726 
Bulgaria  : 
German  claims  in,  abandoned,  722 
international  position  of,  76,  163, 

213,  693 
party  to  the   Hague  Peace  Con- 
ferences, 646 
Peace  Treaty  with,  92,  93,  727 
war  with  Serbia,  163 
Bulletin  des  Douanes,  627 
Bulmerincq,  August  von.    111,    116, 

664 
Bumboats   in    the   North   Sea,    429, 

443 
Bundesgericht,  the,  517 
Bundesrath,  the,  419,  626 
Burlamaqui,  105 
Buroughs,  Sir  John,  411 
Bynkershoek,  106,  335,  412 
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Cables.     See  Telegraphic  cables 

Cabotage,  336,  356,  745 

Calhoun,  133 

Callao,   revolutionary    outbreak    at, 

435 
Calvo,  Carlos,  112,  115,  119 
Cameroons,  mandatory  guardianship 

of,  288 
Campos,  Manuel  Torres,  113 
Canada,  maritime  flag  of,  420 

rebellion  in,  218 
Canals,  325-332 
Cancale,  Bay  of,  343 
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subsequent  change  of  status  of   a 

party,  697 
violation  by  one  of  the  parties,  696 
war,  698 
Canning,  case  of  George,  644 
Canning,  case  of  Sir  Stratford,  554 


Canon  Law,  7 
Canonists,  58 
Cape  Breton  Island,  restitution  of, 

to  France,  682 
Capitulations,  493,  589,  605,  722 
Capture  in  maritime  war,  convention 

concerning,  714 
Carlowitz,  Peace  Treaty  of,  67 
Carnazza-Amari,  Giuseppe,  112 
Carnot,  assassination  of,  518,  521 
Caroline,  case  of  the,  218,  608 
Caroline  Islands,   sold  by  Spain  to 

Germany,  379 
Carranza,  government  of  Mexico,  218 
Carthage,  ease  of  the,  246 
Carthagena,  rebel  men-of-war  at,  435 
Casa  Blanea  incident,  the,  610 
Casanova,  Ludovico,  112 
Caspian  Sea,  324 
Castlereagh,  Lord,  513 
Casus  foederis,  737 
Cavarretta,  G.,  112 
Cavour,  Count,  528 
Cellamare,  case  of  Prince,  563 
Celsus,  407 

Centaro,  Roberto,  case  of,  578 
Central  American  Court  of  Justice, 

636 
Ceremonials,    maritime.      See   Mari- 
time ceremonials 
Certificate  of  registry,  423 
Cession  of  territory,  376-382,  395 

acquisition  of  nationality  through, 
381,  471 
Ceylon,  pearl  fishery  off  the  coast  of, 

441 
Chablais  and  Faucigny,  370,  377 
Chaleurs,  Bay  of,  343 
Chalmers,  119 

Chambers  of  Reunion  (1680-1683),  66 
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North,  348 

St.  George's,  348 
Channel  tunnel,  proposed,  453 
Ghapelle,  droit  de,  571 
Charge    d' Affaires,    548,    584.      See 

also  Diplomatic  envoys 
Chargd  des  Affaires,  548 
Charles  I.,  411 
Charlton,  case  of  Porter,  508 
Charter  party,  424 
Chesapeake,  Bay  of,  343 
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Union  concerning,  78,  626,  757 
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Corsica,  pledged  by  Genoa  to  France, 

310,  379 
Costa  Rica  Packet,  case  of  the,  254 
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of,  78,  627,  758 
Customary  law,  3,  4 
Customs    Laws    Consolidation    Act, 

747 
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Egypt : 

British  Protectorate  over,  88,  165, 
168,  328,  606,  722 

international  position  of,  163 

international  courts  in,  605 

possesses    no    right    of     legation, 
543 
Elbe,  river,  318,  320,  623 
Elizabeth,  Queen,  410,  562 
Emigration,  467 

loss  of  nationality  through,  472 
England.     See  United  Kingdom 
Enemy  goods  covered  by  neutral  flag, 

706 
EnquSte,  droit  d\  428 
Envoys.     See  Diplomatic  envoys 
Envoys  extraoi'dinary,  547 
Equality  of  States,  19,  195,  196 
Equilibrium.     See  Balance  of  power 
Erie,  Lake,  323,  324 
Estate  duty,  497 
Esthonia,  international  position  of, 

36 
Etape,  droit  d\  369 
European  Concert,  198 
European  Danube  Commission,  621 
Exchange  of  State  territory,  379 
Exclusion  of  aliens  in  the  discretion 

of  every  State,  488 
Exequatur  : 

requisite  for  consuls,  595,  600,  603 

revoked,  528 
Expiration  of  treaties  : 

distinguished  from  fulfilment,  686 

through  expiration  of  time,  686 

through  resolutive  condition,  687 
Expulsion  of  aliens,  258 

causes  of,  499 

discretion  of  State  in,  499 

Great  Britain,  498 

method  of  effecting,  501 

reconduction    distinguished    from, 
501 

Switzerland,  498 
Exterritoriality,  563 

consuls    in    non-Christian    States, 
604 

diplomatic  envoys  and  the  members 
of  their  suite,  563-573 

men-of-war  in  foreign  waters,  614 

monarchs  and  the  members  of  their 
suite,  531,  532,  533 

presidents  of  republics,  536 

wife  of  a  monarch,  532,  533 
Extinction  of  States,  143 

effect  on  diplomatic  missions,  586 
Extraditable  crimes,  508 
Extradition  : 

Belgian  attentat  clause,  516 

conception  of,  503 


Extradition  (continued) — 

condition  of,  509 

deserters,  509 

effectuation  of,  609 

granting  of,  503,  508 

Jacquin  case,  516 

Lamirande  case,  511 

municipal  laws  concerning,  505 

Nillins  case,  507 

object  of,  506 

Paladini,  Salvatore,  case  of,  507 

political  criminals,  509,  512-523 

Russian  project,  517 

Savarkar  case,  510 

Swiss  project,  517 

Tourville  case,  506 

treaties  of,  503-504,  523 
Extradition  Acts,  British,  505,  508, 
509 
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Family  of  Nations.     See  also  League 
of  Nations 

conditions  of   membership  of,   32, 
135,  192 

definition  of,  10 

position  of  Dominions  in,  170 

position  of  States  in  the,  18,  162, 
188,  192-196 
Faroe  Island  Fisheries,  446 
Faucliille,  111,  120 
Faucigny,  370,  377 
Federal  States,   153,   157,   160,    198, 
311 

appointment  of  envoys  by,  158,  544 

appointment  of  consuls  by,  595 

conclusion  of  treaties  by,  656 
Federalist,  the,  133,  157 
Feltner,  H.,  113 
Female  consuls,  594 
Female  diplomatic  envoys,  549 
Ferguson,  Jan  Helenus,  113 
Petioles,  54 

Field,  David  Dudley,  38,  402 
Final  Act  of  a  Congress,  648 
Finance  Act  (1894),  497 
Finland,  independence  of,  36 
Fiore,  Pasquale,  39,  112,  115 
Firearms.    See  Arms  and  ammunition 
Fish  in  Africa,  preservation  of,  768 
Fisheries : 

Behring  Sea  Seal,  341,  412,  444 

Faroe  Islands,  446 

gulfs  and  bays,  346 

Iceland,  441,  446 

maritime  belt,  336 

Moray  Firth,  345 

Newfoundland,  368 
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Gr6goire,  Abb6,  38 
Grey,  Viscount,  740 
Grotians,  the,  107 

Grotius,  Hugo,  2,  16,  63,  98,  100,  316, 
374,  400,  410,  420 

permanent  legations  considered  by, 
540 

right  of  asylum  questioned,  564 
Guarantee  as  a  means  of  securing  the 

performance  of  treaties,  683 
Guarantee  of  government  or  dj'nasty, 

226 
Guarantee,  treaties  of,  738 

collective,  740 

conception  of,  738 

effect  of,  739 

pseudo -guarantees,  741-743 
Gu6briant,  Madame  de,  549 
Guiteau,  trial  of,  570 
Gulfs,  342-346 
Gulistan,  Treaty  of,  324 
Gurney,  case  of,  578 
Gyllenburg,  case  of,  563 
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Haggerty,  case  of,  596 
Hague  : 

Convention  (1899),  commissions  of 
inquiry  appointed,  620 

Convention  concerning  conversion 
of  merchant  ships  into  war  ships, 
613 

Convention  (1882),  concerning  fish- 
eries in  the  North  Sea,  346,  348, 
442 

Convention  concerning  laws  and 
visages  of  war,  40,  41,  665,  704 

Convention  (1887),  concerning 
Liquor  Traffic  on  the  North  Sea, 
443 

Conventions  (1907),  227,  243,  250, 
620,  650 

International  Coux't  of  Arbitration 
at  the,  10,  86,  96,  629-633 

Peace  Conference  (1899),  40,  78, 
711 

Peace  Conference   (1907),  40,    41, 
84,  630,  712 
Haiti,  entrance  into  Family  of  Na- 
tions, 33 

independence  of,  738 

independence  restricted,  211 
Half  sovereign  States,  161,  189 

diplomatic  representation  not  al- 
lowed to,  543 

parties  to  international  congresses, 
647 

state  servitudes  and,  367 

treaties  concluded  by,  656 


Hall,    William    Edward,    109,    116, 

348 
Halleck,  Henry  W.,  110,  115 
Hamilton,  A.,  133 
Hankow,  German  concession  of,  310, 

721 
Hanover : 

King  of,  535,  553 

subjugation  of,  396,  398 
Hanseatic  League,  60 
Hartmann,  Adolph,  111,  116 
Havana,  Treaty  of,  210,  224 
Hay-Pauncefote    Treaty,    330,    672, 

674,  679,  712 
Hay-Varilla  Treaty,  211,  331,  679 
Heads  of  States,  527-537 

assassination  of,  5]  8 

competence  of,  529 

honours  and  privileges  of,  530 

injurious  acts  of,  251 

legitimate,  528,  529 

objects  of  Law  of  Nations,  530 

position  of,  530 

predicates  of,  203 

pi'ivileges  of,  530 

recognition  of  new,  528 

right  of  legation,  544 

titles  of,  202 

treaty-making  power  of,  657 

usurping,  529 
Health  Office,  International,  628 
Hedjaz,  the,  36 
Heffter,  Auguiit  Wilhelm,  111,  115, 

403 
Heinrichs,  Herr  von,  case  of,  575 
Heligoland,  cession  to  Germany,  306 

fortifications  of,  to  be  destroyed, 
721 

international  position  of,  368 
Henry  IV.  of  France,  62 
Herring  Fishery  (Scotland)  Act,  345 
Hershey,  Amos  S.,  110,  118,  348 
Hertslet,  119 

Herzegovina,  annexation  by  Austria, 
395 

international  position  of,  693 
Hesse-Cassel,  subjugation  of,  396 
Hinterland,  389 
Hobbes,  3,  104,  130 
HohenzoUern  -  Sigmaringen  and  Hoh- 
enzoUern  -  Hechingen,       merged 
into  Prussia,  143 
Holland,  Professor,  99 
Holland,    shipping    requisitioned    in 

World  War,  90 
HoltzendorfF,  Franz  von,  111,  116 
Holy    Alliance,    71,    72,    73,    657, 
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Holy  Roman  Empire,  origin  of  doc- 
trine of  servitudes  in  the,  366 
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HoverinR  Acts,  340 
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Hiibert^lturK.  I'eace  Treaty  of,  G8 
Hudson  Bay,  343 
HuerU,  rresideiil,  528 
Humanity,  intervention  in  tlie  inter- 
ests of,  229 
Unions  in  the  interest  of,  766 
Humbert    of    Italy,   aastissination    of 

King,  518.  521 
Hungary.    Stt  0/^0  Austria-Hungary, 

Peace  Treaty  with,  93 
Hiiningen,  370 
Huron.  Lake  of.  323,  324 
Hutcheson,  105 

Hydrographic    investigation    of    the 
North  Sea,  85,  771 
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International   Comt   of    Arbitration 
at  the  Hague  {continued) — 
Permanent  Council  of,  G30 
Permanent  Court  suggested  in  1305 

by  Pierre  Dubois,  GI 
seat  of,  G32 
International  Court  of  Justice,  pro- 
posed, 635 
Jjcague  of  Nations  plans  for,  278, 
298,  037 
International  Ciiurts  in  Egypt,  60") 
International  crimes,  246 
International  delinquencies,  245 
International    disputes,     convention 
for  the  settlement  of.    iSee  Hague 
Peace  Conferences 
International  Health  Office,  628 
International     Institute     of     Agri- 
culture.    See  Agriculture 
International  Jurists,  schools  of,  96, 

104 
International  Labour  Office,  279,  288, 
729 
complaints  to,  731,  732 
control  of,  624-730 
formation  of,  628 
functions  of,  731 
general  conference  of,  730,  732 
International  Law  : 
"basis  of,  14 

basis  of  international  relations,  72 
bibliographies,  120 
codification  of,  37,  90 
comitj'  of  nations  and,  24 
'  common  consent '  in,  15 
conflicts    between    municipal    law 

and,  29 
crime  against,  246 
definition  of,  1,  3,  10 
development  of,  48-121 
dominion  of,  31 
distinguished  from  municipal  law, 

11,  25 
enforcement  of,  1 1 
factors  influencing  the  growth  of, 

23 
government's  attitude  towards,  65 
legal  force  of,  3,  12 
origin  of,  2,  16,  19 
periodicals  relating  to,  120-121 
position  of  individuals  in,  456-523 
States  as  subjects  of,  17,  125,  243 
treaties  relating  to,  109-114 
violations  of,  13,  17,  66,  87,  225 
International  Law  Association,  the, 

39 
International  offices.    See  also  Inter- 
national Labour  Office,  625-629 
agriculture,  628 
arms  and  ammunition,  628 


International  offices  (continiied) — 

'  Bureau  Special '  at  Brussels,  627 

customs  tariffs,  627 

health,  628 

industrial  property,  626 

liquor  traffic,  629 

maritimt!  office  at  Zanzibar,  627 

Pan-American  Union,  627 

post,  626 

sugar,  627 

telegraphs,  626 

transports,  627 

weiglits  and  lueasures,  620 

wcjrks  of  literature  and  art,  020 
International  personality,  192-196 

definition  of,  194 

League  of  Nations  and,  125 

violations  of,  195 
International  per.<?ons,  125,  126,  134, 

140,  143,  144,  153 
International  Prize  Court,  proposed, 

41,  634 
convention  concerning,  714 
International   Radiographic  Conven- 
tions, 312,  448,  755 
International  Telegraph  Union,  450, 

626,  755 
International  transactions.  jSee  Trans- 
actions 
Internoscia,  Jerome,  40 
Internuncios,  547 
Interpretation  of  treaties,  700-704 
Intervention,  72,  73,  138,  221,  299 
admissibility   in   default  of  right, 
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concerning  a  treaty  concluded  by 

other  (States,  684 
concerning    extradited    criminals, 
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definition  of,  221 
interest  of  humanity,  229 
maintaining  the  balance  of  power, 

141,  380,  399 

Monroe  Doctrine,  72,  231,  232,  233 

on  behalf  of  citizens  abroad,  495 

right  of,  222,  223 
Inviolability  : 
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commissaries,  619 

consular  buildings,  601 

consuls    in    non-Christian    States, 
604 

diplomatic  envoys,  560-563 

members    of    international     com- 
missions, 622 

monarchs  abroad,  531 

presidents  of  republics,  535-537 

public  political  agents,  617 
Ionian  Islands,  international  position 
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I 


League  of  Nations  (continued) — 
covenant,  amendments  to,  271 
commercial  provisions  of,  290 
drafting  of,  266 
disease,  prevention  and  control  of, 

290 
Dominions  as  members  of,  170 
expenses  of,  277,  290 
expulsion  from,  267,  284 
functions  of,  11,  280-291 
guarantees  against  aggression,  285, 

296,  738 
international    commissions    under 

direction  of,  621 
international  personality  of,  125 
intervention  by,  299 
labour  convention,  279,  288 
liquor  traffic  in  Africa,  289,  629 
mandatory  guardianship   by,  279, 

288,  301 
membership  of,  266,  272,  297 
opium  traffic,  289 
origin  of,  264 

permanent  secretariat,  277-278 
reception  of  envoys  at,  556 
restriction  of  action  of,  281 
right  of  legation,  543 
Saar  Basin  Governing  Commission, 

466 
St.  Germain  Convention  (1919),  289 
seat  of,  270 

treaties,  abrogation  of,  286-287 
publication  of,  285 
reconsideration  of,  299 
United  States  movement  for  estab- 
lishing, 265 
white  slave  traffic,  289 
vnthdrawal  from,  267 
League  of  Nations  Union,  265 
Lease  of  territory,  379 
Lebanon,  the,  449 
Legation  : 

combined,  551 
institution  of,  60,  538-542 
members  of,  577-581 
papers  of  the,  584 
right  of,  542-545 
Legati  a  latere  or  de  latere,  547 
Legea  Witbuensea,  59 
Legitimacy,  doctrine  of,  72 
Legnano,  98 
Leibnitz,  1 18 
L6ee-maje»t4,  514,  515 
extradition  for,  523 
Lesseps,  326 
Levi,  Leone,  39,  109 
Liberia,    entrance    into    Family    of 
Nations,  33 
German  treaties  with,  abrogated, 
721 


Lichtenstein,   international    position 

of,  188,  552 
Lieber,  38 
Lighthouses,  341 

Lincoln,  assassination  of,  618,  521 
Liquor  Traffic,  Conventions  concern- 
ing, 289,  443,  710,  711 
Lithuania,  international  position  of, 

36 
Liszt,  Franz  von.  111,  117 
Literature,  Union  for  the  protection 

of  works  of,  78,  626,  757 
Locke,  John,  130 
Log  book,  424 
Lombardy,  ceded  in  1859  by  Austria 

to  France,  380 
Loraouaco,  Giovanni,  112 
London : 
Conference  of  (1867),  228 
Conference  of  (1871),  76,  223,  692 
Conference  of    (1912),    concerning 

wireless  telegraphy,  312,  449 
Convention  of  (1841),  350 
Convention  of  (1884),  210 
Convention   of   (1901),    concerning 

fisheries,  446 
Convention  of  (1904),  80,  368 
Declaration  of,   42,   85,    88,    650, 

675,  703,  715 
Declaration  of,  concerning   Egypt 

and  Morocco,  327 
Naval  Conference  of,  41,  46,  84, 

85 
Treaty  (1831),  177,  706 
Treaty  (1839),  177 
Treaty  (1840),  669 
Treaty  (1841),  350,  462 
Treaty  (1863),  225 
Treaty  (1867),  178,  707 
Treaty  (1871),  325,  351,  418 
Treaty  (1883),  622 
Treaty  (1906),  81,  181 
Treaty  (1913),  83 
Lorenzelli,  186 
Lorimer,  James,  109,  116 
Lorraine,  382 

restored  to  France,  720 
Loss  of  territory,  403 
Louis  XI.  of  France,  129 
Louis  XIV.  of  France,  66,  67 
Louisiana  boundary  dispute,  387 
Louter,  J.,  114 
Lueitania  torpedoed,  89 
Luxemburg,     international    position 
of,  188 
neutralisation    of,    175,    178,    380, 

708,  740 
neutrality  violated,  178,  221 
neutralisation  rescinded,  178,  719 
Lymoon  Pass,  347 
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Monarchs  (contintied) — 
retinue  of,  abroad,  533 
sovereignty  of,  531 
subjects    or    servants    of    foreign 

Powers,  535 
titles  of,  202 
travelling  incognito,  533 
Monetary  Conventions,  78,  762 
Monetary  Conference,  International, 

762 
Monroe  Doctrine,  72,  231,  232,  233 
Montagnini,  case  of,  186 
Montenegro : 

future  position  of,  36,  188 
independence  of,  76 
restrictions  upon,  212,  213,  420 
Moiitezuma,  the,  436 
Monti,  case  of  Marquis  de,  577 
Moore,  John  Bassett,  110,  117 
Moors  in  Gibraltar,  369 
Morava,  river,  318 
Moray  Firth,  case  of  the,  345 
Moresnet,  363 

Belgian  sovereignty  over,  719 
Morocco : 

coastal  zone  in,  368 
French  protectorate,  81,  168 
German  treaties  relating  to,  abro- 
gated, 721 
independence  of,  81 
Moselle,  river,  317,  319 
Moser,  106 

Most -favoured -nation    clause,    679, 
703,  723,  749 
United   States    interpretation    of, 
750 
lilotor  vehicles,   circulation    of,    86, 

757 
Motor  Car  (International  Circulation) 

Act,  757 
Mountains,  boundary,  362 
Mulhouse  merged  in  1798  in  France, 

378 
Municipal  Law : 

compulsory  rules  of,  28 

conflict  between  international  law 

and,  29 
conflict    with    treaty    obligations, 

696,  704 
customary  rule  over  open  sea,  340 
distinguished  from  law  in  general, 

7,  8,  12 
distinguished    from    international 

law,  25 
extradition  and,  505 
oflPences  against  foreign  States  and, 
205,  259 
Munitions  of   War.     See   Arms  and 

ammunition 
Miinster,  Peace  Treaty  of,  316 


Murdered  rulers,  518,  521 
Muscat  Dhows,  case  of  the,  633 
Muster  Rolls,  423 
Mutinous  crew,  437 


N 


Names  of  vessels,  424,  443 
Napoleon  I.,  69,  212 
Napoleon  in. ,  73,  516 
Narrow  Seas  : 

sovereignty  of  Great  Britain  over 
the,  348,  408 
Nassau,  subjugation  of,  396 
National.     Ste  Citizen 
Nationality : 

absent,  481-487 

acquisition  of,  381,  398,  468 

aircraft,  355 

British  Nationality  and  Status  of 
Aliens  Act,  424,  469,  471,  475-481 

conception  of,  463 

corporations,  463 

difficulties  arising  from  double  and 
absent  nationalities,  485 

double,  481,  482-487 

expiration  of,  472 

function  of,  465 

international  law  and,  461 

loss  of,  471 

principle  of,  73,  95 
Natural  boundaries,  360,  363 
Natural  boundaries  sensu  politico,  363 
Naturalisation,  209  : 

acquisition  of  nationality  by,  469 

British,  476-481 

conception  of,  474 

conditions  of,  475 

loss  of  nationality  through,   473, 
476 

object  of,  475 

revocation  of,  478 

through  grant  on  application,  471 
'  Naturalists,'  the,  104 
Nauru,  mandatory  guardianship  of, 

288 
Naval  Conference  of  London,  41,  46, 

84-85 
Naval  war  code  of  the  United  States, 

41 
Navigation.      See  also  Aerial  navi- 
gation; Coasting-trade;  Merchant 
Shipping ;  Vessels 

Commissions  in  the  interest  of,  621 

Congo,  623 

Danube,  621 

Elbe,  623 

gulfs  and  bays,  346 

Kiel  Canal,  329 
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Open  sea  (continued) — 

freedom  of,  59,  236,  367,  407-412, 
415-421 

in  time  of  war,  417 

jurisdiction  on,  239,  421-433 

legal  order  on,  416 

navigation  on,  411,  418 

neutralisation  of  parts,  417 

piracy  on,  433-440 

powers    of   men-of-war  over  mer- 
chantmen on  the,  428,  430 

rationale  for  freedom  of,  420 

right  of  pursuit  on,  429 

ealvage  on,  86,  426,  432 

shipwreck  and  distress  on,  432 

subsoil  beneath  the  sea  bed,  384, 
451-455 

telegraph  cables  in,  446-448 

verification  of  flag  on,  428,  430 

wireless  telegraphy  on  the,    448- 
451 
Operation   of   nature  as  a  mode  of 

losing  territory,  404 
Opium  traffic,  86,  289 

International  convention,  765 
Oppenheim,  Heinrich  Bernard,  111 
Oppenheim,  L. ,  110,  121 
Option  :  decided  by  nationality,  381, 

472 
Orange  Free  State,  143,  396,  397 
Oregon  Boundary  dispute,  387 
Otlet,  121 


Pacta  sunt  servanda,  689 

Pacta  tertiis  nee  nocent  nee  prosunt, 
678 

Pactum  de  contrahendo,  660 

Paladini,  Salvatore,  case  of,  507 

Palais  de  Venice,  confiscated  during 
World  War,  566 

Palestine,    mandatory    guardianship 
of,  288 

Panama : 

international  position  of    the  Re- 
public, 211,  331,  404 
intervention  in,  225 

Panama    Canal,    310,  329-332,    679, 
712 

Pan-American  Conferences,    39,    77, 
84,  396 

Pan-American  Union,  626,  769-770 

Pando,  Josd  Maria  de,  112 

Panther,  case  of  the,  256 

Papal  Nuncio.     See  Nuncio. 

Papal  States,  182,  554 

Papen,  Captain  von,  case  of,  583 

Papoviliev,  M.,  114 


Par  in  parem  non  habet  imperium, 

197,  532,  564 
Paris  : 

Convention   for  the  protection   of 

submarine  telegraph  cables,  447 

Declaration  of,  3,  10,  73,  74,  696, 

706 
Peace  Conference   of  (1919),  542, 

622  752 
Peace'  Treaty  of  (1763),  68,  212, 

406 
Peace  Treaty  of  (1815),  370 
Peace  Treaty  of  (1856),  34,  74,  76, 
223,  228,    317,    351,    368,    417, 
622,  679 
Peace  Treaty  of  (1898),  77 
Seal  Fisheries  Arbitration  Tribunal 
(1893),  445 
Parliaments,   injurious    attitude  of, 

253 
Participation    of    third     States     in 
treaties:  678-680 
accession,  684 
adhesion,  685 

good  offices  and  mediation,  684 
interest     and    participation     dis- 
tinguished, 683 
inter%'ention,  684 
Parties  to  alliances,  735 
Parties  to  treaties,  656,  659-661 
Parts  of  treaties,  666 
Part  sovereign  States,  161,  189,  367, 

642 
Passage,  envoys'  right  of,  574 
Passports : 
courier's,  581 

diplomatic  envoy's,  551,  558,  584 
vessels',  423 
Peace    Conferences    at  the    Hague. 

See  Hague. 
Peace  Treatj^  of  : 

Aix-la-Chapelle  (1668),  66 

Aix-la-Chapelle  (1748),  68,  212 

Breda,  67 

Brest  Litovsk,  90,  721 

Bucharest,  83,  90 

Cariowitz,  67 

Christiania,  80,  156 

Constantinople,  83 

Copenhagen,  67 

Frankfort,  382 

Hubertsburg,  68 

Kainardgi  (1774),  544 

Elardis,  67 

Lausanne,  83,  151 

London,  83 

Miinster,  316 

Neuilly,  92,  727 

Nymeguen,  67 

Nystaedt,  67 
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LuigUAg«  used  in  text  of,  542 
WwlaiiMter  (1674).  67.  411 
WMtphAliA.  66.  6».  tt8,  705 
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P«mftn  Gulf,  441 
Pwry,  Admirttl.  384 
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Pr^s^ance,  droit  de,  201 
Presidents  of  republics  : 

not  sovereigns,  535 

position  of,  536-537 
Private  International  Law : 

conception  of,  2 

Hague     Conventions     concerning, 
78,  7C8,  7G9 
Privateer,  434-435 

Privateering  abolished   by  Declara- 
tion of  Paris,  74,  696 
Privileges  of  : 

consuls,  601 

couriers,  580 

diplomatic  envoj's,  559 

members  of  legation,  578 
Proconsul,  593 
Projectiles,    convention   concerning, 

712,  714 
*  Proposal,'  definition  of,  653 
Protection  : 

citizens  abroad,  227,  465,  494,  598 

envoy's  function  of,  557 

treaties  of,  728,  743 
Protectorate,  165,  198,  377 

occupation  preceded  by,  388 
Prot6g6s,  466 
Protest  as  an  international   tiansae- 

tion,  650 
Protestant  States,  552 
Protocol,  definition  of,  653,  665 

secret,  669 
Provision,  Lettre  de,  595 
Prussia  becomes  a  Great  Power,  69 
Pruth,  river,  318 
Pseudo-guarantees,  741-743 
Public  Health,  international  ofiice  of, 

628,  765 
Public  political  agents,  617 
Publications,  obscene,  86,  767 

official,  763 
Pufendorf,  3,  104,  130 
Punctationes,  659 
Pursuit  into  the  open  sea,  right  of, 

429 
Pyrenees,  Peace  of  the,  67 


Q 


Quabbe,  on  guarantee  treaties,  743 
Qui  in  territorio  meo  est,  etiam  meus 

tuhditus  est,  307 
Quidquid  est  m  territorio  est  etiam  de 

territorio,  207,  307 


B 


Rachel,  105 

Radiotelegraphy.    See  Wireless  Tele- 
graphy 


Raihvaj'   Transports   and   Freights, 
Union  concerning,  78,  756 
OflSce  of,  627 
Rank  of  States,  200 
Rastadt  and  Baden,  Peace  Treaty  of, 

67 
Ratification  of  treaties : 
conception  of,  667 
effect  of,  076 
exceptions   to   necessity   for,   669- 

670 
form  of,  672 

partial  or  conditional,  674-675 
power  of,  673 
rationale  for,  668 
refusal  of,  671 
space  of  time  for,  670 
validity  of,  673 
Rationale  for  the  freedom  of  the  open 

sea,  420 
Real  Union  of  States,  142,  153,  154 
Rebiis  tic  stantibus,    clause   of,   287, 

371,  372,  689-691 
Recall  of  diplomatic  envoys,  582 
Reception  of  aliens : 
conditional,  490 
not  obligatory,  488 
Reception  of  diplomatic  envoys,  552- 

556 
Recognition : 

change  in  the  form  of  government, 

139 
change  in  the  title  of  a  State,  139, 

141 
insurgents  as  a  belligerent  Power, 

126,  137 
new  head  of  a  State,  528 
State  through  appointment  of  con- 
sul, 596 
States,  134-139,  373 
Reconduction  of  foreigners,  501 
Reconfirmation  of  treaties,  699 
Reco^isse,  droit  de,  440 
Red  Indians,  37 

Redintegration,    acquisition    of    na- 
tionality by,  471 
of  treaties,  699 
Regents,  534 

Registration  of  Aliens.     See  Aliens 
Reign  of  Terror,  513 
Release,  loss  of  nationality  through, 

472 
Religious  disabilities,  213,  458,  462 

in  Roumania,  485 
Renewal  of  treaties,  699 
Renunciation     as     an    international 

transaction,  651 
Renunciation  of  a  treatj'',  687 
Renvoi,  droit  de,  601 
Reprisals,  250,  495 
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Schleswig,  frontier  between  Denmark 

and  Germany  in,  720 
Schmalz,  Theodor,  111 
Schmauss,  118 
Schmelzing,  Julius,  111 
Schnaeb616,  case  of,  619 
Schools  of  International  Jurists,  96, 

104 
Scientific    Research,    Unions  in  the 

interest  of,  770,  771 
Scott,  James  Brown,  121 
Scott,  Sir  William.    See  Stowell,  Lord 
Sea.     See  Open  sea 
Sea-brief,  423 
Sea-letter,  423 

Seal  fisheries  in  the  Behring  Sea,  444 
Seal  Fisheries  (North  Pacific)  Act, 

1912,  446 
Sealing  Conference,  pelagic,  445,  768 
Secret  political  agents,  617 
Secret  protocol,  669 
Secretaries  of  Legation,  577 
Secretary  for  Foreign  Affairs,  537 
Seismologic     Association,      Interna- 
tional, 771 
Selden,  John,  104,  411 
Self-preservation,  214-221,  248 

interventions  for,  227 
Semi  sovereign.     See  Half  sovereign 

States  ;  Part  sovereign  States 
Seneca,  306,  374 
Seoul,  Peace  of,  80 
Serb-Croat-Slovene  State : 
formation  of,  36 
recognition  of,  726 
treaty  between  Allied  Powers  and, 
728 
Serbia  : 

independence  of,  76 
restricted,  213 
restrictions  abrogated,  213 
Servitudes,  364-372 
Servitus  in  faciendo  consistere  nequit, 

370 
Servitutes  juris  gentium  naturales,  364 
Servitutes  juris  gentium  voluntariae, 

364 
Shantung,    German     rights    in,    re- 
nounced, 721 
Shenandoah,  case  of  the,  436 
Shimonoseki,    Peace  Treaty  of,    77, 

684 
Ship.     See  Vessels 
Ship-papers,  423,  598 
Shipwreck  on  the  open  sea,  432 
Siam : 

German  treaties   with,  abrogated, 

721 
international  position  of,  35,  181 
Signals,  code  of,  425,  426 


Slave-trade.  See  also  Brussels  Anti- 
Slavery  Conference,  71,  246,  462, 
710 

conventions  concerning,  767 
Smith,  F.  E.,  110 
Solent,  the,  347 
Solferino,  battle  of,  657 
Sorel,  Albert,  110 
Soudan,    international    position    of, 

163,  190,  308 
Soul6,  case  of,  574 
Sound  dues,  349 

Sources  of  International  Law,  19 
South  African  Republic,  79,  143,  163, 
210,  396,  397 

alliance    with    the     Orange    Free 
State,  735 

diplomatic  envoys,  544 
Sovereignty : 

acquisition  of,  374 

air,  355 

conception  of,  127,  129,  206 

distinguished  from  suzerainty,  162 

divisibility    of     sovereignty    con- 
tested, 129 

history  of  meaning  of,  129-133 

maritime,  410 

monarchs',  531 
Spain,  insurrection  in,  435 
Spheres  of  influence,  389 
Spies,  618 
Spirit  trade.     See  also  Liquor  traffic, 

African,  710 
Sponsio,  657 
Springer,  case  of,  565 
State,  conception  of,  126 
State  property.     See  State  territory 
States  : 

African,  190 

American,  189-190 

changes  in  the  conditions  of,  140- 
144 

confederated,  156 

dignity  of,  203-206,  559 

equality  of,  19,  195,  196 

European,  188 

evolved  from  law,  12 

extinction  of,  143,  586 

federal,  149,  153,  157,  160,  198,  311 

full  and  not-full  sovereign,  125,  127 

half  sovereign,  189,  198,  367 

heads  of.     See  Heads  of  States 

independence  of,  206 

intercourse  of,  192,  195,  235-237 

international     position     of,     after 
World  War,  188-191,  200 

intervention  between,  221-234 

jurisdiction  of,  237-241 

League   of   Nations    distinguished 
from,  268 
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territorial  supremacy  of,  20G 
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violation  of,  214 
State  servitudes,  304-372 
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definition  of,  305 
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exchanges  of,  379 
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consequences  of,  397 
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enemy  territory,  396 
justification  of,  390 
veto  by  third  Powers,  399 
Subsoil,  territorial,  312 

beneath  the  sea  bed,  384,  451-455 
'  Substitution,      loss     of     nationality 
;  through,  473 

Succession  of  States,  144-152 
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1  Sugar  Convention,  624,  759 
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Telegraph  Union,  International,  450, 

626,  755 
Telegraphy,    wireless.     See  Wireless 

Telegraphy 
Terrae    poteatas  Jinitur    ubi  Jinitur 

armorum  vie,  335 
Territorial  atmosphere,  312,  353 
Territorial  supremacj' : 

aliens  subjected  to,  492 

consequences  of,  207 

definition  of,  206 

restrictions  upon,  211, 238,  364,  368 

violations  of,  208 
Territorial  waters,  313 

contrasted  with  open  sea,  413 

gulfs  and  bays,  342-344 
Territorial  Waters  Jurisdiction  Act, 

30,  335,  338,  348 
Territorium  clausum,  306 
Territorium  daminans,  366 
Territorium  serviens,  366 
Territory.     See  State  territory 
Textor,  105 
Tezkereh,  486 
Thalweg,  the,  361,  394 
Thaya,  river,  318 
Thomasius,  105 
Tibet,  Chinese  protectorate,  82 

international  position  of,  191 
Tientsin,  German  concession  of,  310, 
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Tilsit,  Peace  of,  212,  216 
Titanic  disaster,  426 
Titles  of  States,  139,  141,  202 
Togoland,    mandatory    guardianship 

of,  288 
Toll,  maritime,  337,  409 
Tourkmantschai,  Treaty  of,  324 
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Trading  Consular  Officers,  591 
Tradition  of  ceded  territory,  379 
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notifications,  649 

protests,  650 
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national, 627 

Union  concerning,  78,  756 
Transvaal.     See   South  African   Re- 
public 
Trawling  in  Prohibited  Areas  Pre- 
vention Act,  346 
Treaties.       See     also     International 
Court  of  Arbitration  ;  League  of 
Nations ;  Peace  Treaties 

accession  and  adhesion  to,  684,  685 

alliance,  733,  734 
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fulfilment  of,  686 
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international  law  based  upon,  22 
interpretation  of,  700-704 
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protection,  728,  743 
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redintegration  of,  699 
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subsidy,  736 
substitution  of,  687 
violation  of,  696 
voidance  of,  694-695 
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Tripoli,  annexation  of  by  Italy,  397 

ceded  to  Italy,  83 
Troppau,  Congress  of,  72 
Tucker,  George  Fox,  110 
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Vessels  (continued) — 
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concerning  subjugation,  399 
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Vienna,  Treaty  of  (1878),  459 
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Convention  concerning  Laws  of,  40, 
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draft  codes  of  law  of,  39,  76 
freedom  of  the  sea  during,  417 
Hague  rules  concerning,  10 
Laws  of  (U.S.A.),  38,  75 
Laws  of  (U.S.A.)  at  sea,  41 
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Maritime  Conference  of  (1889),  425 


Washington  (continued)  — 

Pelagic  Fishing  Conference  of,  445 
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cerning  navigation  on  the  river 

St.  Lawrence,  320 

Treaty  (1857)  concerning  the  Sound 

Dues,  350 
Treaty     (1901)     concerning     the 

Panama  Canal,  330,  712 
Treaty  (1903),  211,  225 
Treaty  (1908)  concerning  fisheries, 

621 
Treaty  (1909)  concerning  boundary 
waters,  621 
Waters,  territorial.     See  Territorial 

waters. 
Webster,  Mr.,  U.S.A.,  Secretary  of 
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Union  of,  626,  762 
Wei-Hai- Wei  leased  to  Great  Britain, 

309,  379 
Welwood,  William,  410 
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Westlake,  John,  110,  117,  348 
Westminster,    Treaty  of  (1674),  67, 
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Westphalian  Peace,  65,  69,  228,  705 
Wharton,  Francis,  110,  116 
Wheaton,  Henry,  110,  114 
White    Phosphorus,   Convention  for 
the  prohibition  of  the  use  of,  86, 
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White  Phosphorus  Matches  Prohibi- 
tion Act,  761 
White  Sea  fisheries,  441 
White  slave  traffic,  85,  289,  767 
Wild  animals  in    Africa,  preserva- 
tion of,  85,  768 
Wildman,  Richard,  109 
William  of  Holland,  case  of  King, 

534 
William    II.,      German      Emperor, 

arraignment  of,  722 
Wilson,  George  Grafton,  110,  111 
Windermere,  Lake,  322 
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communication  at  sea,  448 
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